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CASES 


— in the ſeveral Clin of 


WESTMINSTER- HALL, 


From 1746 to . 
Taken and n by the Hotvurable | 


Six WILLIAM BLACKSTONE, Knt. 


Low One of the Jos tries of his Majzsry s Court 
of Common PIEAs. | 


Publiſhed — to the Direction in 125 WII I, "ME his 1 
Manuſcript, by his Executors. J 


1 


PREFACE CONTAINING MEMOIRS or Els LIFE. 


In TWO VOLUME S. 


V OL. I 
LONDON: 
PRINTED BY HIS MAJESTY LAW PRINTERS; 
FOR 


W. STRAHAN; T. CADELL in the Strand; and D. Prince 
and Co. at 2 
 MDCCLXXXI: 


4 
4 Py F 
* - 


4 Ag ee 


Wills and Others v. Palmer 
Kemler qui tam v. Blanchard 690 


NAME S of 


TA 2 


7 Or CHE 


the CASES, 


GOnTAINED: 


In this SECOND VoLuME, 


1556 to the Order of their Determination. 


— 


N. B. All the Caſes to Page 718 incluſtue, are Determinations of the Court of King's Bench, | 


and from thence of the Court of Common Pleas ; Except ſame few Caſes determined on 
Points of Law after Condemnation for Felony, by the Twelve Fudges at Serjeant's-Inn, 
which are particularly marked thus , and a few others, on Appeal in the Exchequer 


C hamber, or at the Delegates. 


— 


Eaſter Term 1770. ro G. 3 


HE King v. William Var- 

ley — Page 682 

* The King v. James Donnevan 269. 
Hart v. Weſton — 683 
Nightingale and Others, Aſſignees 


of Mettivier v. Deviſme 684 
The King v. The Inhabitants of 


the Weſt * of Yorkſhire 
685 
687 


Fairclaim on the Demiſe of Emp- 
ſon v. Shackleton = zbzd. 
Roſe on the Demiſe of Bendall v. 


Summeriet and Others 692 
Vo L. II. 


<£ 


_ 


Rice v. Shute 5 


Martin v. Podger and Others 


—_ 


Allen v. Allen - Page 694 
The King v. The Overſeers of St. 

George, Middleſex ibid. 
Den on the demiſe of Creſwick v. 

Hobſon and Others — 695 
=_— 
Hayes on the Demiſe of Abraham 

Foorde v. Nicholſon Foorde 698 
701 
Quantock and Others Aſſignees of 


George England v. Robert Eng- 


lange 702 


Longhead on the Demiſe of Hop- 


kins v. Phelps and Others 704 
Goodright on the Demile of Small- 
wood v. Strother = 706 


2 Mafen 


2 3 n _ Be tees * 
— 7 7‚«r apa. ants AE) 19% TOY PURI Horan, gy * — 
4 | 


Masfen v. Touchet 


Strithorſt v. Græme 723 
Dougal v. Bowman — ibid. | 
Hatt v. Verdier = 724. 
Conwell v. Thomas < 451d. 
Sowley v. Jones „„ 


Roe on the Demiſe of 2 D. 80 


Gulliver on the Demiſe i Jeffreys 


* The King v. Richard Mortis 73 3 


A TABLE of the NAMES of the CAsks. 


Page 706 


Clayton v. Jennings „ Ward v. Ganſell - 735 
The King v. The Proprietors of Smith on the Demiſe of Davis v. 
the * Gau Naviga- | Saunders = „ 7. 
tion 4 708 Long v. Lihch - 740 
The King v. The inte of | Melchart v. Halſey - 741 


Witney — — 709 | i 
Bigby v. Kennedy „ 710 


Trinity Term t770. 10G. 3. 


The Same - = 714 
The King v. The Corporkiion of 
Grantham - 716 


Tewo. HolfBndgd = 717 
The King v. The Inhabitants of 
gt. Michael, Se. Southampton 

27 

In the Common Pleas. | 
Roberts v. Andrews and Wite 720 
Michaelmas Term 1770. 11 E. z. 


* The King v. John „„ 
Lloyd gut tam v. Williams 722 


* : . 0 
Simmons v. Shannon — 1. 


ley Aſſignee 726 


V. Poyntz - ibid. 
Frogmorton on the Demiſe of Ro- 
binſon 9 „ 7 


— 


Hilary Term 1777. 11 Geo. 3- 


22 


William Fletcher's Caſe Page 734 


Wood's Caſe 8 745 


Goodright on the Demiſe of Ste- 


- venſon v. Noright — 746 
 Henlel Demiandint V. Lodge Te- 


nant, Lawſon Vouchee 747 


Daggliſh v. Weatherby = bid. 


Snowden v. Thomas =. T4 


Golding v. Grace - 749 


Eaſter Term 1771. 11 G. 3. 


Onſlow &. Horne . „ 7 


Stean v. Holmes — 754 
Braſs Crofby's Caſe = oe 
A Rule made by the Court, That 
Bail who ſurrender their Princi- 
pal need not juſtify = 758 
Scot v. Perry — ibid. 


Knight v. Parker and Humphry 
: : . 


Amery v. swallridge = 760 
Blaney Afignee of Bradley v. 


Hendricks and Others 761 | 
Watkins v. Heydon <= 762 


Goodright on the Demiſe of Ward 
v. Badtitle 8 763 


Trinity Term 1 771. 11 G. 3. 


Freeman v. Lady Archer 101d. 
Ex parte Blunt — 764 
Pole v. Ionſon — bid. 


Cruſoe on the demiſe of Blencowe 
v. Bugby -— - 706 
Kendal v. Carey - 768 


Kenny v. Thornton - i#bid. 
| | Waldron | 
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A TABLE of the Namits of the CASES, 


| Waldron v. Norris 
The Grocer's Company London v. 

.-- Archbiſhop of Canterbury 

and Backhouſe _ < 770 

Doe on the Demiſe of Brown v. 

Holme and Longmire = 777 

- Hitchin and Others Aſſignees v. 


Campbell = 779 
Barker v. Butler _ 780 
Wade v. Rogers — ibid. 
Gordon v. Powis 5 781 
Dawkes and Wife v. The Earl of,. 
Deloraine "208 
| Boſworth ©. Philips - 784 
Simplon v. Stone - 7855 
Blunt v. Morris — ibid. 
Clavey v. e — 786 


Hichaelmas Term 1771. 12 G. 3. 


"3. 'The King d. Robert Powel 707 
Heath Plaintiff v. SirJohn Eardley 


Wilmot and Others Deforciants 


a = 788 


An Fenwick Widow' v. Thomas 
d envwick Eſgz * ibid. 


*The King v. Samuel Shaw 789 
Edward Birch and 


* The King v. 
Matthew Martin = 790 
John Compagnon and Mary his 


Wife v. Lewis Martin id. 
Lloyd gui tam v Williams 792 
Goddard v. V ee — 70 

Hilary Term 1772. 12. 3. 
* The King v. Maximilian Miller 
* 883 797 
Ellis v. Truſler ES 798 
Ford v. Chilton — 1 bid. 
Bolland v. Fan — 799 


* 


Page 769 


Bridges v. Raymond 
Thruſtout on the Demiſe of O_o: 


Stephen Math's Caſe 5 


Crowden v. Walker 


Goodright on the Demiſe of Wad- 
dington v. Thruſtout. Page 800 


ibid. 


v. Coppin 3 
Spong v. Hog _ 4 
Clark v. 


801 
| 802 
Stevenſon Executor 803 


12 Geo. 3. 


*The King v. Hugh Lennard 807 
Cox v. Chubb 8 
Chamberlain 2. Greenfield 


Eaſter Term 1772. 


80g 
310 


Walker and Another v. Giblet and 


another Bail of Treadwell 811 
Salomon v. Gordon and Berrie 813 
Roe on the Demile of G: ray v. Gray 
815 
Robert Dust Plaintiff v. Henry 

Lawſon and Iſabel his Wife De- 


nu” 


forciants — 816 

Walker v. Carter „ 10 
Hubert v. Lord Weymouth. ibid. 

Atkinſon v. Teaſdale - 817 


In the Exchequer- Chamber. | 
Mouldſdale v. Birchall = 820 


Trinity Term 1772. 12 G. 3. 


* The King v. Hugh Lennard 822 


Howſon v. W. Ele 5 


+ L823 


Farmer v. Arundel = 824 

Thruſtout on the Demiſe of Barnes 
. Crier ; 826 

Hitchin v. Campbell — 827 


Sanderſon v. Baker and Martin 832 : 
Fiſher v. Lane — 834 | 


Hunt and Others Executors V. 


Kendrick =. - x; - 


Wright 


| Wright v. Page 
Fullwell Aſlignee v. Hall bid. 


” Hilary Term 1773. 


A TABLE of the NAMEs of the CAsEs. 


Page 837 


Allan v. The Hundred of Kirton 


0 „„ 


Simpſon v. The 3 of Alh- 


wardhem, in Lincolnſhire ibid. 


Howel v. Hanforth - 843 
Parſons v. Lloyd = 845 
Sutton v. Fenn „ 
Maſt v. Goodſon— 848 
Allan v. Tapp — 850 
Roche Executor of Burnet v. Carey 
- 11d. 
March add Wiſe v. Bower and 
Wife _ - 851 


Powel v. 


13 G. 3. 


Cooke Adminiſtratrix UV. 3 


| Aiton and Others Demandants Ve 


Baldwin and Others Tenants, 
Henry Sprott Vouchee 874 
Sparrow v. Naylor and Others 876 


Hodges v. Atkis - 877 


| 


Milbank. — 201d. 
Pawly v. Holly 5 853 | 
\ Batchelor v. Biggs = n 


Michaelmas Term 1772. 13G. 3. 
Morris v. Rees - 838 | 
Young and Others v. Hockley 839 
Winn v. White FFP 


| 5 | > 856 
Caſbourn v ball — 859 
Murray v. dos - rid. 

Barker Adminiſtratrix v. Braham 
and Nerwood © - 866 
Barker Ad:ninittratrix v. Braham 
. 5 869 
Stevenſon v. Hardie — 872 


A the Delegates. 
Hervey v. Hervey Page 87 
Eaſter Term 1773. 13 Geo. 3. 


Seton Demandant v. Sinclair and 


Wife and Wauchop and Wife 
Deforciants — 880 
The Earl of Strafford v. The Bi- 
hop of Norwich, The Univer- 
ſity of Cambridge and Richard 


Baker Clerk — 81 
Thomas Miller's Caſe 157d. 
Echlin v. Hartop - 886 
Fell v. Fel! 888 


Frogmorton on the Demiſe of Wil- 
liam Wright v. Sarah Wright 
and Others — 889 


Tyſſen v. Clarke 8091 
Davies on the Demiſe of Povey v. 


Doe - 35 892 
Scott an Infant by his next Friend 
v. Sheperd an Infant by his 


Guardian = — Ibid. y 


Pallant v. Rol! goo 


John Whitten and Ann his Wife 
Adminiſtratrix of John Hunt v. 
William Fuller 902 

Pearſon v. Mary Meadon — 903 


Smith on the Demiſe of Singer v. 


Barnardiſtonn = 904 


Trinity Term 1. . 


Fox v. Chandler 5 | 905 


Fletcher v. Dickenſon Clerk 906 


Rowning v. Goodchild — bid. 
| Dowſlang v. Thompſon and Others 


= 8 5 910 
Andrews v. Sharp 911 


Marſhall's Cate - 5 912 
Hoſtock 


"0-7 


Boſtock v V. Saunders and Others 


GY. Page 912 
| Hann v. Ne and Others 
| 916 

2 Carty « v. Ahle, 94 
Walter v. Steuart - id. 
Frogatt v. Tapſcot - 919 


Thomas Langhorn's Caſe 751d. 


Parker v. Anſell = 920 
Dewell v. Marſhall - 921 


Aichaelmas Term 1773. 14 G. 4, 
Peale v. Watſon and Another, Bail 

of Blocklex 922 
Wright v. Ruſfiell 92 


Leader v. Moxon and Others 924. 


Bean v. Bloom — 926 


| Fabrigas v. Moftyn — 929 
Goodyer St. John, Eſq; v. The 


Biſhop of Winton and Robert 
Hill, Clerk = 930 


Hilary Term 1774. 14 G. 3. 


Wright v. Ruſſell | — 934 
Eton College v. The Biſhop of 
Winton and Fountaine — 936 


Goodright on the Demiſe of Rolfe 


and Wife v. Harwood - 937 


_ Goodtitle on the Demiſe of New- 


man v. Newman 9238 


Stiles on the Demiſe of Rayment 


and Wife v. John and Mary 
Walford . 201d. 


Eaſter Term 1774. 148 


Sbiley v. Calis 940 
Roe on the Demiſe of Lee v. El- 
1j oo TO 
Tyſlen v. Clarke 9 
Sharpe v. Brice - | = 942 
; VoL. H. | — 


A TABLE of the NawEs of the Caszs. 


Hatton v. Young Page 943 
Doe on Demiſe of Wightwick v. 


Truby and others — 944 
Abbot v Smith = 947 


| Trinity Term 1774. 14 G. 4; 


Hamilton v. Dalziel - 952 


Barker v. Tibſon 953 
Calze v. Lord Littleton - 954 
Say v. Ellis — 955 
Broadhead v. Marſhall and Wife, 


Executors of William Haggett 


ibid. 


Ann Glead v. Joſeph Mackay 956 
Richard Carter's Caſe — 957 


Michaelmas Term 1774. 11 5 G. 3 


_ Gowlett, Executor of Gladwell, 


v. Hanforth - 958 
Barlow v. Norman "1% G89 


Oldham v. Peake — tb7y. 


Freeman v. Gwyn — 962 


Hilary Term 177 5. I 5 G, %, 


Parker v. Anſel . - 963 
Timſon and another v. Nodin 281d. 


Loane v. Caſey Executrix - 965 
The King v. The Biſhop of Litch- 


field and Coventry and Robert 
Clive, Cletk | » 968 
Smith v. Eyles =".-* 990 
Baxter on the Demiſe of Abrahall 


v. Browne 973 


Holdfaſt on the Demiſe of Hitch- 


cock v. Pargdoe >. 


Scott v. Shearman and others 977 


Iſmay v. Dewin =: 908 


Rafacl v. Verelſt and another 983 


b | Eaſter 
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Eaſter Term 1775. 15 G. 3. 


Addington v. Clode and others 


5 Page 989 
Langman v. Holmes —- 990 
Ex parte Hill and Hargrave 991 
Keddey v. Jordan — 992 
Bowen v. Hill! ibid. 


Arnold v. Baas - — 993 
Downes one, &c. v. Brian bid. 


Glumdalclitch on the Demiſe of 


Naunton v. Leman - 161d. 
Coyſgarne v. Fly 995 
Law v. Skinner 996 
Grace v. Smith 3 
Oldfield v. Licet doc 
Heny v. Purcell 1002 


Stationer's Company v. Carnan 


1004 


Bellis v. Mitford: . 1009 


Goodright on the Demiſe of 
;Brooking v. White 7d. 


| Ley Plaintiff v. Gray and Wife 


Deforciants = 1013 
Saunders and others v. Lowe 1014 


Trinity Term . 15 G. 3, 


Howell v. Hanforth = -1016 
Billings v. Prinn and Delabere 1017 
Barker v. Chalk and Griffith 1018 
Goodright on the Demiſe of Hum- 

phreys and others v. Moſes 


. 1019 
Bolts v. Purvis 1022 
Kay v. Panchiman and others 
— 2 5 029 
Addington v. Clode — 1030 
Santler v. Heard - 1031 


Dyer v. Miſſing and others 1035 
. of Berwich v. Ewart 1036 


Baldwin v. Elphinſton, Eſd. In 
the mer. 6 37 


Michaelmas Term 1 77 35 16 6 3. 


Rogers v. Holled and others 1039 
Goodright on the Demiſe of Phipps 


v. Allin ie 
Bibb on the Demiſe of Mole and 
Wife v. Thomas - 1043 
Roe on the Demiſe of Callow and 

others v. Bolton — 1045 
Thruſtout on the Demiſe of Go - 

er v. Cunningham = 1046 


Hilary Term 66.3. 


Hawkins and another Aſſignees of 
Froſt v. Plomer and Hart, She- 
rift of Middleſex = 1048 

Buiby v. Watſon _- 1050 

Stock v. Eagle 1052 

Barret and another v. Glubb 1574. 

Rafael v. Verelſt - 18 

Weſt v. Eyles 1059 


Eaſter Term 1776. 16 C. 3. 
Pope v. Vaux and Wife 1 obs 


Fiſher v. Levi - 1061 
Folkard v. Hemet and another 74. 
Collier v. Gaillard - 1062 


Hawkins v. Plomer and Fart, 


Sheriff of London 1064 
Shaw v. Tunbridge „ 
Watſon, Demandant v. Cox, Te- 

nant, Crowle and Wife, Vou- 


cheos © is 55 
Pye one, &. v. Leigh one, Ke. 
201d. 

Raſudt « V. verelſt . 1067 


The Mayor, &c. 1 Berwick v. 
Ewart . „ 


Maber 
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A TABLE of tit NAamts of the Cars. 


ad v. Maffias 


jaques v. Golightly = 1073 
Cutting v. Derby — 1075 
Flurcau v. Thorahill - 1078 
Wee and ene v. Baddeley 
1079 
Winston 4 as v. Greſham 
gand others 1083 
Croſsley v. Sar = 1088 
Martin v. Keſterton - 1089 
Newman v. Goodman — 1093 
Grant v. Lord Sondes - 1094. 
Ruffle v. Hitchacock — 1097 
Atterbury v. Benſon — 1995 


Trinity Term 1776. 16 G. 3. 


Roe on the Demiſe of Thorne v. 


Lord and others — 099 
Savage qui tam v. Smith 1101 
Smedley v. Hill Executrix 1105 


Farkeinse v. r and others 


1106 

Colton v. Goodridge 1108 
The King v. Hall 1110. 

Newman v. Goodman 151d. 

Ogilvie v. Foley 4 1111 

Michaelmas Term 1776. 17 G. 3. 

Kinlyſide « v. Thornton and others 

| 101d. 

Lightfoot v. Cameron 111 3 


Roe on the Demiſe of Reuben 


Gilman v. Edward Pawlet Hey- 


hoe - - 1114 
The 18888 of Norwich v. Swann 
1116 

Binſtead v. Buck = 1117 
Pickering v. Watſon 131d. 


The Clerk of the Truſtees of Taun- 
ton Market v. Kimberley 1120 
Allen Vi wu — 2M 


I 


Page 1072 


Nicholl v. Nichol] 55 


1122 


Hiliry Term $977. 17 G. 3. 


Gerard's Caſe Page 1 123 
Leadbeter r. v. Markland 
Adminiſtratriæ — 14 31 


Aeta D. St. Aubin and others 


1133. 
Eafter Term 1777. 35 G. 3. 


Halton v. The Earl of Thanet 1 134 
Hill v. Barnes and. others 


38 
Stuart v. Tucker - "2 137 
Bagnall v. Gray 5 9 
Miller v. Seare and others 1141 


Doe on the Demiſe of Lempriere 


v. Martin = Ja ii 
Lord Dacre D. Tebb — 1 151 1 
F riend v. Eaſtabrook. - e 


Trinity Term 1777. 17 G. 3. 


Wood gui tam v. Ellis and another 


1154 

Zinck v. Walker and others, Aſ- 

ſignees of Jenner... = lid. 
Anderſon v. Anderſon < 1157 

Wood qui tam v. Johnſon ibid. 

qui tam v. Caſhin 100d. 


Doe on Demiſe of Chadwick 275 
Law - — | 1158. 


A Term 1777. 18 G. 50 


Halton v. The Earl of Thanet 1 I 59 
ibid. 
Hardinge v. The Biſhop of Win- 

cheſter and Wakefield . = 1 162 
Sayre v. The Earl of Rochford 


| 3 11650 
The King v. Hadlow — 177. 
Roe on the Demiſe of Bree v. Lees 
on LIL I”. 4 
Henſhaw D. l md _— 
174 
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hall 283 Page 1177 
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Hilary Term 227 18 G. 3. 


- Mitchell v. Moriſss 1 179 
Jackſon v. Morriſs 791d. 
Richardſon v. Morriſs bid. 


Jackſon v. Trinder— 1180 


Pee on Demiſe of Chambers v. 
Law bia. 
Rae Aſhignee of Gee v. Nelſon 
1181 

| Bennet College Cambridge v. The 
' Biſhop of Peda and Suſanna 
Calvert, Widow. — 1182 


_ V. Stokes 5 118; | 


Eofer Tem 1778. 18G. ; 3. 


Wright on Demiſe of Allingham 
„ bv. Dowley and Wife - 1185 
Figgins v. Willie 1186 
Norris v. Levi 1188 
Brangwin v. Perrot 1198 
Cameron v. Lightfoot - ibid. 


v. Bowles and Others 1195 
Lean v. Shutz — ibid. 


„Norris v. Waldron. — 1199 


Barnard Demandant v. Woodcock 
and Greenland Tenants, Earl 


Cowper Vouchee 140 
Powell and Others v. Peach and 
= Others - [= 1202 
Elizabeth Warman's Cale 1204 
ai 1205 
Brind v. Torris — 251d. 
Poole v. Peate — -- 1286 


Trinity Term ws. 13G. 3. 
Hillier v. Fletcher 120% 


Goldſwain's Caſe bid. 


| Green, on Demiſe of: Grows: Kin 8 


Hage 1211 
Doe on Demiſe of Cole v. Weſton 
and Others OM 215 
Maſon v. Vere 1 55 1217 
Peckham and Clarke. The King v 
| ts P as | 
Reed V. Harriſon 1 10d. 


Richards v. Acton 33 
Aylett v. Lowe : at i ISAT, 


Michael mas Term 1778. 19 0. 3+ 


Manby v. Wortley - 1223 
Gibbons Demandant v. Stevenſon 
Tenant and Vouchee ibid. 
Doe on Demiſe of Dagget v. Snow- 
don " — ke 1224. 


Bones v. Booth — 1226 


Pulteney v. Townſon #6421227 


Earl on Demiſe. of Goodwin v 


Baxter — . ene 


Roe on Demiſe of Aiſtrop v. Aiſ- 
trop — e 


Mayre Demandant v. Coulthard 
Tenant, and Goodwin and Wife 
Vouchee | 112 1230 


Smith and Others v. Parker and 


. 5 "bid. 
Wells v. Watling — 1233 
Hayling v. Mullhall — 123g 
Bidgood Way and Wife. In 

Exchequer Chamber, = 1236 
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and ow 1 1 1240 


Anonymous. A Determinatian in 
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a Defendant's being ſuperſedeable 
for want of Declaration, 1242 


Anonymous. The like, relative to 


4 Declaration de bene effe, 1243 
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In Michaelmas Term 1 769, 
and Hilary Term 1770, 


I attended the Court of Exchequer. 


Hilary Term 10 Geo. * 


February , 1770. J Eiſſed his Ma Jeſty” s Hand, on bing ap- 

pointed a judge of the Court of Com- 
mon Pleas, .in the Room of Mr. Juſtice 
Clive, who reſigned upon a Penſion of 
1200 l. 4 Yau 


fur 2. I was called a Serjeant; the Motto on my 


Kings being, Secundis, dubiiſque, Reflus. 


And Mr. Juſtice Yates being deſirous to 
retire into the Court of Common Eleus, 
I conſented to exchange with him; and 


accordingly, 


Februery 16. I kiſſed his Majeſty's Hand on being ap- 
pointed a Judge of the Court of King's 

Bench, and received the Honour of 

Knighthood. And the ſame Night, Mr. 

Juſtice Yates reſigned his Office of Judge 

of the King's Bench, and he and myſelf 
were both ſworn into our reſpective . ö 
Offices, before Lords Commiſſioners . 4 
Smythe and Aſton, at the former's Houſe ; 
in Blocmfbury 2 5 | 
Vo. IK 3 
FY + frm — 2 2 2 * e . . 
Comm. 1 e PRA eee, rd , U, e, FD. aa 
Ei 3 FA . me, G,. Hes , Cat A Þ* | 


Eaſter Term 


10 Geo. 3. 1770. In the King's Bench. 


Forging the 
Impreſſion of 
Money on an 
irregular 
Piece of Me- 
tal, without 
finiſhing it, | 
ſo as to make 
it current, is 
an incomplete 
Crime, and 
not High 
Jreafon. 


A common 
Gaol is a 


Houſe, within 


the Statute 
againſt Arſon 


"Mk. 


who tried the Priſoner, doubting whether this was High Treaſon, 


Ihe King againſ! William Varley. 


H E Priſoner was found Guilty at laſt York Aſſes; 
for forging and counterfeiting. a forged and falſe 
Coin, to the Similitude of a Half Guinea. 


It appeared i in Evidence, that he had counterfeited the Im- 
preſſion of a Half Guinea, on a Piece of Gold, which was pre- 
viouſly hammered, and was not round, nor would pals, in the 
Condition it then was. This, with many others, he delivered 
to one James Green, who carried them away ; and, what be- 
came of them afterwards, could not be proved. Gould Juſtice, - 


reſpited the Judgment, and laid the Caſe before all the Judges; 

who (abſente Baron Adams) were unanimouſly. of Opinion, 

That the Crime was incomplete, and that he ſhould be recom- 
mended to his Majeſty, for a Pardon. 


The King againſt James Donnevan. 


HE Priſoner was indicted, found guilty and order 1 4 

at laſt Lancaſter Aſſiſes, on the Statute 9 Geo. 1. c. DE. | 2 
for maliciouſly ſetting Fire to the common Gaol, in which he 75 by 
was confined at Liverpool for Debt. It was laid in the firſt fi 1 
Count, —— To be the Houſe of the Corporation of Liverpool, 
called the common Gasl. 2d. — Of the Mayor and Bailiffs 71 
of Liverpool, called the common Gaol. 3d. — Of Anna Hornby. 
4th. — Of Richard Rigby. | | | | 

4 


It 


WOE 
2 
. 


by Mansfeld for the Defendant, that the Writ could not be ſued 
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K. B. 


— 


* 


It Ds that the Gaol 8 to the cop of Li- 
ver pool; that Rigby is the Keeper ; that the Keeper's Dwell- 
ing-houſe adjoins thereto, wherein Righy lived; that Hannah 
Hornby his Mother lived with him, and kept it as a publie 
Houle. | 


That the Entrance to the Priſon is through the Dwelling— 
houle : That the Priſoners are ſometimes allowed to lie in 
the Dwelling-houſe: That the Priſoner Donnevan lay in the 


Priſon, and voluntarily ſet fire to the ſame; whereby all PERS 


Priſoners OY c—_ with their Lives. 


Gould Juſtice, who tried him, reported the Caſe to all the 
Judges; who (avſente Adams B.) were of Opinion, that this 
Caſe was fully within the Act; the Dwelling-houſe being to be 
conſidered as a Part of the Priſon, and the whole Priſon being 
the Houſe of the Corporation. 


- 74 ASH rt again Weſton. 
Ade 677 Poor el, 


EBT on a Bail-bond. Plaintiff ſets forth that the La- 

titat againſt the Principal was proſecuted out of the King's 
Bench, the 23d day of February 1769 : and then, the Reſt of the 
Proceedings in Order, and declares for 37 1, the Penalty of the 
Bond, as Aſſignee of the Sheriff of Cornwall, The Defendant 
pleads, that he does not owe the ſaid 371, or any Part thereof. 
To which the Plaintiff demurs, and the Defendant joins in De- 
murrer. And now, on this general Demurrer, it was objected 


out, the 23d: February 1769, there being no ſuch Day in Term: 


And relied upon Effwick againſt Cooke, Lord Raym. 1557. where 


a Declaration, that a Writ was proſecuted 18th Fuly (Carid apud 
Weſtm. adtunc tentd exiſtente) when 18 July happened in the long 
Vacation, was held to be bad. But, in the preſent Caſe, the 


Court held, that the Writ might in fact be ſued out, 23d February, 
tho” teſted the 12th, 


| Impoſſibility here, as in the Caſe from Lord Raymond; for the 


and that therefore there was not the ſame 


Court could not be fitting at Meſiminſter, in the long Vacation. 


A for the Plaintiff. 


Latitat max 


be alledged to 
be ſaed out” 
23 February 
(tho? out of 
Term) it not 
being an im- 
poſſible Time; 
tho? the u ſual 
Courſe is to 
alledge it to 
be ſued cut 


the laſt Day 


of the Term, 
the Day on 
which it bears 
Teſte. 


N ightingall 


- - 0 — — 
3 


— 
— 
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Stact in the 
public Funds 
cannot be 
ſued for as 


Money. 


25 ghtingall and others Aſſignees of Mettivier againſ! 
2 2 22 250 


N Afump/ it, for 2000 , and Non Aſſumpſit pleaded ; Verdict | 


 Devilme. 


for Plaintiff for 1170, ſubject to the = pp of the Court, 
on this Caſe. 


Mettivier became Bankrupt, 12th April 1769, and a Com- 


' miſſion iſſued, and the Plaintiffs are his Aſſignees. 


17 April Mettivier transferred to the Defendant 500 J. Eat 


India Stock, which the Defendant had transferred to Mertrvier 
on the 5 October 1768, in conſideration of a Note for 1370 J; 

order (as Deviſine, on his Examination before the Commiſ- 
ſioners, acknowleged) to qualify him to vote for Directors, in 


ſuch Manner as he could depend on. No Application was 


made to Mettivier for a Re- transfer, till 17th April; And, after 
ſuch Re- Transfer was made, Deviſme told him, he might call 
for the Note at his Houſe ; but Mettivier did not call for it, 
and the ſame now remains in the Cuſtody of Deviſine. No 
Conlideration was paid to e at the Time of this Re- 


Transfer. 


N. B. The Declaration contained three Counts. 
2000 J. lent and advanced. 2. For 2000 J. had and received 
to Plaintiff's Uſe. 3. For 2000 4 paid and laid out, by Plain- 
tiffs Aſſignees for Defendant” s Uſe. 


F ee pe E T4 T7 7. The Court thought, that this Declaration was not properly 


.. Hour: / 007. 


e | 


framed ; becauſe Stock cannot be conſidered as Money. 


That a ſpecial Declaration might be framed, ſo as to 
meet this Caſe; but, in what Manner they could give no 


Directions. But that, as the _—_ Declaration w: was framed, 


there muſt = : 
Judgment of Nonſuit. 


The 


1. For 


3 
8 


* 


by 0 


S 


* 
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T 5 King against The Inhabitants of the welt Riding of 
Yorkſhire. / 92 255 22 

See eb, Cf een oof „ 
NDICTME NT, for not repairing a certain public Bridge 
1 called Glaſburne Bridge. — The Defendants pleaded, That 


there was an ancient Foot Bridge over Gluſburne Brook, 


which, on 1ſt December 17 44. the Inhabitants of Gluſpurne 
took down; and in Lieu and Stead thereof, and in the Place 


Comity is 
bound to re- 
pair a new 
built Bridge, 
by a private 
Terſon, if it 


be of public 


Utility. 


here the Foot Bridge ſtood, they erected the Bridge in queſtion, 
for Horſes, Carriages, &c. — That the Inhabitants of Gluſburne 
had immemorially uſed to repair the ſaid Foot Bridge, and from 
the Time of erecting the new Bridge had repaired, and ought 
to repair the ſame; — and traverſed the Right of the Inhabitants 
of the Riding to TPM on which Traverſe Iſſue Was joined. 


On the Trial at laſt York Aſſiſes, before Mr. Juſtice Gould, 
the following Caſe was ſtated. | 


That there was an antient Foot Bridge over Gluſburne Brook, 
and a Ford for Horſes, and another for Carriages ; and that 
the Inhabitants of Gluſburne always repaired the ſaid Bridge. 


That, in 1743, on'an Application to the Quarter Seſſions of 


the Weſt Riding of 7or4fbire by the Inhabitants of Gluſburne, 


it was ordered by the Court, 11th Fanuary 1743, that the 
Treaſurer ſhould advance 10/7. out of the County Stock, as a 


Gratuity, to enable the ſaid Inhabitants to build a new Bridge 
over Gluſburne Ford. 


10th July 1744 the ſaid Order was renewed, witha Proviſo, that 
nothing therein ſhould extend to charge the Inhabitants of the 


Riding, with the Repairs of the ſaid Bridge; which Sum was 
accordingly paid. | 


That the Inhabitants of Gluſburne built a Bridge for Carts, 


| Carriages, and Horſes and Foot Paſſengers ; and pulled down the 
antient Foot Bridge, and ſold the Materials—That the new Bridge 


was of public Utility, and uſed conſtantly till TT when it was 


carried away by a Flood. | 
Volts th" 8 That 


1 
N 
1 
1 
þ 
1 
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That the antient Foot Bridge ſtood ſixty Yards below the 
new Bridge, in the fame Highway. 


That the aid Road was made a Turnpike Road, in 17553 
and about 1766, the Commiſſioners laid out 6. in the Repair 


of ſaid ge. 


the Opinion of the Court on this Queſtion ; Whether the In- 


new Bridge? 


Mr. Weyman for the Proſecutors argued, that the Bridge be- 
ing of public Utility, though erected by private Contribution, 


And that a Clauſe was inſerted, in 9 Geb. 2. c. 29. to prevent 
Weſtminſter Bridge from eng a County Bridge, as it otherwiſe 


. would have been. 


. | | Mr. Lee for the Defendants inſiſted, that neither Common 
| 
\ 


ö 

1 | Charta, c. 15. is expreſs, againſt the erecting of new Bridges. 
. PT Rey That, according to Lord Ces Comment thereon in 2 Ii. 
it is neceſſary to have a ſpecial Preſentment, that it does not 
appear, who are bound to repair, before the County or Rid- 
ing can be charged. That the Report of the Queen and Wilts 
in 6 Mod. differs from that in Salteld. And he cited 1 Roll. 


= * - to be repaired by him, that made it; becauſe it is for his own 
private Advantage. | - Es 


v oO But Afton, Willes, and Blackſtone Juſtices (abſente Lord Mans- 
1 1 feld Chief Juſtice) were of Opinion, that where a private Per- 
ſon or Perſons, erect a Bridge that is of public Utility; the 
Public (that is, the County or Riding) are bound to keep it 
in Repair. That Magna Charta only extends to prevent the 
$4 9 }22r-104Subjeft, from being compelled to erect new e — Non 


Ng a. She . 3 2 au. O Nee 
of . 2 N 1 2— Gel, 5: e. 
& 2. 
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wy 


Whereupon the Defendants were found Guilty, ſubject to 


habitants of the Weſt Riding are to rebuild the ſaid 


the Riding was bound to maintain it; and cited, Roll. Abr. 
891. 2 Inft. 701. 13 Rep. 33. 1 Salk. 359. Queen and Wilts, 


Law, nor the Statute Hen. 8. extend to the Caſe of Perſons, who ” 
voluntarily erect a Bridge within Time of Memory That Magna 


Y A 368. Where a Man makes a Bridge to a Mill, it ought 


8 
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em̃pt 2 — 22 
ing thoſe already erected, in caſe they be public Benefits. 


2 , 


This is the grand Criterion. If a Man wantonly erects an aſe 1 . 2 / 
leſs, or a mere ornamental Bridge; neither He, nor the Pub- . A SY 
And, if it is principally for his | 


lic are bound to ſuſtain it. 
own Benefit, and only collaterally of Benefit to others, as i 
the Caſe cited of the Bridge to the Mill ; 
nothing to do with it. But, where it is of Public Utility, as 
is expreſsly found in the preſent Caſe; the Public, which reaps 


it would be a great Diſcouragement to public ſpirited Per- 
ſons, to erect a beneficial Bridge; provided they muſt either 
re pair it themſelves, or it muſt run to Ruin. 


Judgment for the Crown. 


Wills and others again Palmer. | wal Phu. b/c Wy 


, Ma 4 
(ASE ſtated out of Chancery, 1. the Opinion of the Grant by 1 ,. 
Court of King's Bench. — 2D; 


15th May 1723. By Indenture in conſideration of a Marriage 
between John Palmer and Ann Danvers, &c. Archdale Palmer, 
Ann his Wife, and John Palmer their Son covenant with Truſ- 
tees to levy a Fine of certain Premiſſes in the County of Leiceſter, 


to make a Tenant to the Præcipe, for the Purpoſe of ſuffering 


a common Recovery To the Uſe of Archdale Palmer, till 
the Solemnization of the Marriage : And afterwards, as to Part 


of the Premiſſes to the Uſe of 


Remainder, to 


Jobn Palmer for Life, fans Waſte 


Remainder to 


Truſtees to preſerve contingent Uſes 
Ann Danvers for Life, for her Jointure——Remaainder, to 


The firſt and other Sons of ſaid Fohn by the ſaid Ann, in 
Tail Male Remainder, to 


Truſtees for five hundred Years Remainder, to 


The firſt and other 8 Sons of John Palmer, by any future Wife, 
Remainder, to 


in Tail Male 


The 


LIZ EEE 2 eee. 
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repair 


the Public have 


[of Ho ee 
the Benefit, ought to ſuſtain the Burden of repairing it. Elſe, 7 4s en 


his own . 


take by Deſ- 
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male ; his 
Heirs male 


cent. 

If ſuch Limi- 
tation is made 
by Will, or by 
a third Perſon 
in a Deed, the 
Heir male 

takes by e. 


chaſe. 
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22 


The Heirs Male of PE ION of Archdale 1 Rennin- 


der, to 


Remainder, to 


The Heirs of the Body of Jobn Palmer 
vel. Palmer in F CS. e . 


494 as to the Reſidue of the Premiſſes, to divers Uſes, which 


Uſe of Archdale Palmer, i in Fee. 


tions, for the Daughters of the Marriage, in caſe of F ure of 


＋ 50/7 et & fuer ei; ore a. 55 Fee ” 


The Marriage took Effect. 


24th REP 1726 Fobn Palmer died, leaving Iſſue only Ann, 
now the Wife of the Plaintiff Thomas Wills. And his Widow 


Ann took Poſſeſſion of the Premiſſes, limited to her in Jointure; 
and died 1155 December . 


Archdale Palmer, by his firſt r Wife, had ſaid Yohn Palmer, 


Defendant) and other Children: and, 


10th December 1729. By bis Will, deviſed that Part of the 
Premiſſes, which was limited to himſelf in Fee, 


b and other Sons in Tail Male; Remainder, 
7 9 To the Heirs Male of his own Body; Remainder, 
28» To his own right Heirs. 


Ath September 1732, Archdale Palmer died; leaving his Grand- 
daughter the Plaintiff Ann Wille his Heir at Law, and his Sons 
William and Henry ſurviving him. 


Tearing a Son Henry, who died July 1743, Without ſuffering 
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are all ſpent, or never took Effect; with — to the 


The Truſt i of the five hundred Years Term was, to raiſe Por- 
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and William; and, by his ſecond Wife, had a Son Henry (the 


To his 100 William for Life ; wich Remainder to his firſt” 


1738, William Palmer died, without ſuffering any Recovery ; ; 
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a Recovery, and left a Son Henry- John, who died an Infant 
fans IGue, Decemoer 1702. 
On the Dea a of Henry-fohn, Henry Palmer the Defendant | 
entered on the Prem deviſed by his: Father's Will. | Q 


December 1704, Ann Palmer the Widow of John died; and 
ſaid Henry entered on the Premiſſes limited to her in Join- 


ture. 


Eil. 1767, a Bill in Chancery was brought by Thomas Mills 
and Anne his Wife, to recover Poſſeſſion of all the Premiſſes: 
and, on the Hearing before Lord Chancellor Camden, 14 March 

769. A Caſe was ordered to be made, with this Queſtion. 


Whether 7 and what Eſtate, paſſed, by i faid Indentute, 
of the 15th of May 1722, to the Defendant Henry Palmer, 
as Heir Male of the Body of Archdale Palmer the Grant- 
or? And whether any, and what Eſtate, paſſed to the 
ſaid Defendant Henry Palmer, as Heir Male of the Body 

of the ſaid Archdale Palmer, by his Will, dated 1oth 
December 1729? 


The Certificate was in theſe Words. 


Having heard Counſel on both Sides, and conſidered this | 
Caſe, We are of Opinion, that the Defendant Henry Palmer, „ 
by the ſaid Indenture, dated 15 May 1723, took by Deſcent, ny Ce 14 
as Heir Male of the Body of Archdaje Palmer the Grantor. In aa 
caſe a third Perſon had been the Grantor, we ſhould have 
thought, that Henry Palmer would have taken an Eſtate in Tail 
Male by Purchaſe, under the Deſcription of Heir Male of Arch- 

dale Palmer. And we are of Opinion, that an Eſtate In Tail A Ty aj 2 
Male paſſed to the Defendant Henry Palmer, as Heir Male of ie — 5 
the Body of Archdale Palmer, by his Will dated 16th Decens H 


ber 1729. 


Moo any, He 4. 


MANSFIEL DH 
17th May 1770. E. WILLES. L 
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EY WE 


Eaſter Term 10 Geo. 3. K. B. 


Hude Abbe Kemler qui tam againſt Blanchard, 


A Maſter or \ Special Caſe reſerved before Blackſtone Juſtice at laſt Maid- 


— boner fone Aſfiſes, on an Action of Debt for 10 J. Penalty, under 


lar Pilot, may Statute 3 Geo. 1. c. 13. for piloting his own Ship up the 7. hames, 
not pilot his 
own Veſſel not being a ſworn Pilot, or an Inhabitant of Deal or Dover. 
up the 6 

| Thames. 


E : It was admitted, that the Defendant was Maſter and Part- 
Owner of the Brig Betſey; that, when on Land, he reſides at 
\ Scarborough in Yorkſhire; that, on 2oth June 1769, the ſaid 
Brig arrived off Dover, on a Voyage from the Grenades to 
London, where a regular Pilot went off, and offered his Service, 
but was refuſed ; - that the ſame afterwards happened at 


Margate ; and that he piloted himſelf to London. 


It was contended for the Defendant, that, by the Conſtruction 
of the Act, the Maſter or Owner might pilot his own Veſſel, 
without incurring any Penalty. But the Court thought clearly 
otherwiſe ; that the Act was made to encourage the Corporation 
of Pilots, and to ſave the Lives of the King's ſubjects, from 
being hazarded by unſkilful Pilotage; and therefore ordered the 


| | | | Poſtea to the Plaintiff. 


* 


Fairclaim on the Demiſe of Empſon againſt Shac- 


MO ,d Ei 22 e. 


83 Caſe reſerved on an e tried laſt 2 ork adiſes, be- 


in Cemmon fore Gould Juſtice. 
ſhall not bar 


Limitations, 
where there Borough (where Lands paſs by Surrender and Admittance) Jane 
is no adverſe | 
Poſſeſhon. Shdrkleton and Patience Readſhaw were refpectively admit- 
/ Dot. S . ted Tenants in Fee-Simple, each to one undivided Moiety of 


certain Lands in the Occupation of William Lawſon. 


17th 


Mi. 


— 
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17th July 1723. Emanuel Empjon and Patience his Wife 
(late Neadſbam ) were admitted on their own Surrender ; to her 
Moiety ; to hold, to ſaid Emanuel and Patience, their Heirs 
and Aſſigns, 1724 ſaid Patience died; and 20th Abril 1728, ſaid 
Emanuel dicd ; both without Iſſue. 


29th May 7 i Empſon was admitted to ſaid 
| Moiety, in Fee-Simple, as Brother and Heir of ſaid Emanuel. 


by Hil. 2 Ce. 2. (1728-9) Benjamin Empſon obtained Judgment 
by Default in Ejectment, againſt William Lawſon, in the Com- 
mon Pleas; and faid Lauſon, 1oth April 1729, attorned Te- y 
nant to Benjamin Empſon, and paid him afterwards one Year's 
Rent of ſaid Moiety. 


5th une 1734, Benjamin Empſon died; and, 24th July 1734, 
Benjamin Empjon (an Infant of nine Years) was admitted to 
ſaid Moiety in Fee-Simple, as ws and Heir of the other 


Benjamin. 


gth Auguſt 1754. This Benjamin Empſon died; leaving Fames 
the Leſſor of the Plaintiff, his Son and Heir, an Infant of ten 


Years, who, on 15th Odober 1766, was admitted Tenant _in - P; b. 
ann ford ford 6 1 ca M” eee 2 0 


Jane Shackleton died in 17293 een the Defendant her 
Son and Heir; who, being an Infant, was admitted to her 


Moiety in Fee-Simple, 13 Auguſt 1729. 


In 1744 William Lawſon, by Leave of Mr. Shackleton, gave 17 * 
up the Farm to his Son CHriſtopher, who paid Mr. Shackleton the v4 6 
whole Rent then due for the Premiſſes, and has paid Mr. Shac- TY 

> 0 len the Whole Rent, ever ſince. And no other Payment | 

8 appears than is above ſtated. | | | : 


* 


Fele. * Verdict for ths Plaintiff, | ſubject to the — of the 
Court, on this Queſtion. 


Whether the Plaintiff i is barred from recovering, by the Sta- 


tutc of Limitations ? 
4 | po WW 1 


e 
- \ \ 
mh * E rr —— 4 
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58 
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er Term ro Geo. K. B. 


that in the! 


It was argued, by Mr. Malter for the Plaintiff, 


* 


That Shackleton ind Empjon being Tenants in Common, the 


Poſſeſſion of one was the Poſſeſſion of both. And he cited 
Reading and Royſton, Salk. 423. Ld. Raymond. Ford and Ld. 
Grey. Salk. 285. 6 Mod. 44. 


Mr. Lee for the Defendant, took a Difference, between Tenants 
in Common and Joint Tenants: becauſe they differ in Title; 
and becauſe the Statute of Queen Anne gives an Action to Te- 
nant in Common, againſt his Partner; which reduces Tenants 
in Common to the ſame State, as other Perſons. And urged, 
Earl of Suſſex and Temple, Ld. Raym. 310. the 
Opinion of Holt Chief Juſtice differed from the Caſe of Read- 


ing and Royſlon. He allo cited Storey and Lord Windſor. 2 


Att. 632. 


But per Cur. (Lord Mansfield Chief Juſtice, Willes, Black- 


cue Juſtices, abſente 4j:9n Juſtice) The Poſſeſſion of Shackletor 


Deviſe of a 
Leaſehold to 
his Daughter 
Mary, after 
the Death cf 
Betty, the 
next Ceftuy 
gue Vie, is a 
Deviſe by Im- 
plication to 


Betty. 


is the Poſſeſſion of Empſon the other Tenant in Common; it 
not appearing to be an adverſe Poſſeſſion, but merely an Acqui- 
eſcence in Empſon the Father for ten Vears; after which, ſuc- 
ceeded the Minority of Empſon the Son. And Shackleron had not 
the Colour of a Right, to the Whole; his own Title upon the 
Court Rolls appearing to be, only to a Moiety. | 


Judgment for the Plaintif, 


Roe on the Demiſe of Pendall againſt ane 


and others. 


be Caſe in Ejectment. 


16th Odfober 17 39s Benjamin Bendall took a Leaſe of the 
Premiſes in Wilts, for 99 Years, if he, his Daughter Betty, 
and John the Son of Philip Bendall, or the Survivor of them, 


ſhould fo long live. 
5th Ocfober 1748, Benjamin Bendall, by his laſt Will (inter 


alia) deviſes, to his Daughter Mary, after the Deceaſe of 
= his 


ws 
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0 „ his 5 Betty, the Premiſſes in Queſtion, during the 


« Life, of {aid John Bendall”: and makes his Daughters Betty 
«* and Mary his Executors.” 


Benjamin Bendall died ſoon after; leaving the Plaintiff's LLeſſor 
Berty, his Daughter by a former Wife, an Infant; and Mary 
one of the Defendants his Daughter by Mary his Widow, the 
other Defendant. 


Alas the Widow took Poſſeſſion; and let Part of the Pre- 
miſſes, to Summerſet the other Defendant, who paid, at ſeveral 


Times, one third of the Rent to Betty Bendall, the Leſſor of the 


Plaintiff, before 1ſt Auguſt 1765; when ſhe and the two Marys, 
her Mother-in-law and Siſter, joined in a Writing to Summer- 
ſet, purporting to be an Agreement, that he ſhould hold the 
Premiſſes to Michaeimas 1768 at 91. a Year. 


Aﬀtetwards, Betty the Leſſor of the Plaintiff and her Huſband 
the other Leſſor brought Ejectment, for the Whole; the De- 


miſe to the Plaintiff bes laid to be 15th October, 8 Geo. 3. 


(1768). 


Probate of the Father's Will was . to Betty, 30 March 


on . 


Gould for . Plaintiff argued, that this was a Deviſe by 


Implication to Betty, and that the Demiſe was good; for the Exe- 


cutor's Power ariſes from the Will, and not from the Ordi- 


nary. Rell. Abr. 917. and that ſhe might declare, before Pro- 
bate. Cro. Fac. 15. 


_ Aſbburſt for the Defendants inſiſted, that Deviſes by Impli- 


cation were not favoured by Law; unleſs they were neceſſary 
Implications, which the preſent is not ; for it might go accord- 
ing to the Statute of Diſtributions, till the Death of Betty; and 
ſo ſhe herſelf originally underſtood it—and for this he relied 
on the Caſe of Gardner and Sheldon. He alſo obſerved, that a 


Chattel Intereſt cannot be deviſed for Life, as is held in Horton 


and Horton, Cro. Fac. 74. 


. Fake I E But 


2 


Eaſter Term 10 Geo. 3. K. B. 


» Ä — 


But per Cur. The Intent of the Teſtator 1s manifeſt, that 
Betty ſhould enjoy it, during her Life; ſhe being the next 
44 A ' LapEetuy que Vie. And, in the Well, it is uſual upon Copyholds 


for Lives, that the Ceſtuy gue Vies take, in the Order they ſtand 

7 2 2 F. in the Copy ;( which, fy 5 3 think, extended to Leaſeholds 
— 7 — alſo. 9 But the Perſon who puts in the Lives, and pays the 

- = py Fine, has a Power of diſpoſing of the Eſtate ; and therefore, 
bate. he thought it neceſlary to interfere, in caſe Jobn Bendall ſhould 


ſurvive his Daughter Betty. There is no Doubt, but an Exe- 
cutrix may demiſe, before Prebate. * *Theratore, ordered the 


Poſtea to the Plaintiff, 


Allen againf Allen. 


_— na "a UCAS moved, to Dan a Writ of Ca. fa. direfted to the 
County mult Sheriff of London, and to diſcharge the Defendant ; becauſe 
— x nah the Judgment is upon a Record in Wilts, and no Teftatum 

or ' Suggeſtion, that the Defendant had been commorant in 
London. 


Wallace 'ſhewed Cauſe, and acknowleged, that a Teftatum 
was the uſual Courſe; but that there was no Occaſion to in- 
ſert it in the Writ, though it muſt appear in the Record; 
and when that is made up, the Proceedings will be ſufficiently 
regular. Oakes and Forreſt. Common Pleas, Cooke's Rules and 

Orders. ; 1 


But the Court was of Opinion, that the Writ muſt be 

quaſhed, with Coſts; no Roll being yet made up, to amend 

it by: and the Defendant diſcharged; he undertaking to bring 
no n, for the falſe Impriſonment. 


The King againſt the Overſeers of St. George Middleſex. 


88 OTION for a Mandamus, to make a Monthly Rate 
: 1 IVI for the Relief of the Poor; the Rates being now made 
quarterly. There had been an Appeal to the Quarter-Seſſions 

againſt the quarterly Rate, which was diſcharged with Coſts. 


Per Cur. Diſcharge the Rule. 
Den 
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/ Den on x the Demiſe of Cieſtrick againſt Hobſoa and 


Oth 3 ius 2 Ot 
= a 


1 N Ejectment for Lands in H 3 On the Trial before Settlement to 
1 Gould Juſtice. Verdis for Plaintiff. _ — £5 under 1 8g 


=> 


tothe Heirs o 


The Lands in . were eſettled, ww Feoffment, 27th es 4 the 


January 1680, by William n his Marriage; to the Uſe of him- Wife 4. to be 1 7 Zire 


begotten, the 
ſelf, and Sarah his intended Wife, for their Lives, with Sur- Male to be S MS- (an; 


Os ferred be- 
vivorſhip; Remainder, ** to the Uſe of the Heirs of the ſaid Hee as Bo. £22 » 


« Witham Creſwick, on the Body of ſaid Sarah lawfully be- —— 5 


« gotten, or to be begotten, the Male to be preferred before Male in the 


the Female, and the Elder before the Younger.” . 
2 „ — os r DPD 
The Marriage took Effect, and they had Iflue, 7 "EY _ 4 


It. William, who died 1750 ; leaving Iflue one only Daughter | A FA Ea. 
Mary, who dicd leaving Iflue William 1 one of the wi 3 
Defendants. | , 


44 John, who died; leaving Iſſu: Villiam the Leſſor 
the Flaintiff. | 


tiff was Wt" as Heir in Tail Male, 3 this Settlement. e | | 
And now, a new Trial being moved for, on account of this - Ga; | 


ſuppoſed Miſdirection; the Court concurred with the Judge of N „ 
Aſſiſe, and N , Co | 
Diſcharge the Rule. A gel 19 WA 


G ( auer N 6 Rice againſt Shute. gage for Go 


485 UM PSI 7... for Goods fold and deli Plea, Non — 9744 : 
0 4 90 


0 againſt Oxe 
A u yk b. 8 3 Partner only: E 
| | and, unleſs he 


On the Trial, an Account was dane, on the part, of — Ar 


the Plaintiff; which, on Inſpection, appeared to be between fhallbe after gl 947 


wards con- 


the cluded. 
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the Plaintiff, and Mefirs, Cel. ind ute. And, on producing 


* by — —— . — Ie « —_ — — — w_ - 


Letters and Bills from the Plaintiff, * were all directed, to ; 


Meſſrs. Cole and Shute. 


Bathurſ Juſtice, who tried the Cauſe, * that 
this Partnerſhip was no Surprize on the Plaintiff, but, on the 
contrary, that this was a wilful and deliberate Attempt, 
to charge one Partner alone ; ſuſpected ſome Fraud at the 


bottom, and nonſuited the Plaintiff. 


It was now moved, to ſet aſide this Nonſuit, and that a new 


Trial might be had: becauſe, upon a Partnerſhip Debt, the 


Action muſt be brought, againſt all the known Partners, 


4 


'Lord Mansfield Chief Juſtice, 


bring the Action againſt both the Partners. There are indeed 
ſome looſe Notes in the Books, to the contrary ; but no ſo- 


lemn Determination. At that Time, a Diſtinction was made, 


between Torts and Aſumpſits; and they held, that the latter 
was a different Contract, when made with uo, chan it was, 
when made with one. 


But, had the Practice been eſtabliſhed, there is no Miſchief 
that attends the ſetting aſide Rules of Practice, when erro- 
neous ; though, in Rules of Property, it is otherwiſe. What- 
ever we now determine, it will affect nothing that is paſt. 
Therefore, in the Caſe of Robinſon and Bland, the Court altered 
the Rule for computing Intereſt ; which could have no miſ- 


chievous Effet, on former Determinations. 


As to the a Ox, "THE Contract entered into with 


Partners, is always Joint and ſeveral. There is no Diſtinction 
made, in the old Caſes, between viſible and inviſible Partners. 
The Rule was the ſame, as to both. If the Defendant ſet up 
and proved a Partnerſhip, the Plaintiff was nonſuited. This 


was frequently attended with Injuſtice and Inconvenience. But 


there is no Injuſtice or Inconvenience, in permitting the Action 
1 e to 


This Queſtion is of the utmoſt Conſequence to Juſtice, and 
ougght to be ſettled. I think there is not any Neceſſity, to 
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to be e againſt ne. If the Action be brought againſt 
All; the Plaintiff may take out Execution againſt any One. — In 
both Caſes, the othes Partners may be compelled to a Con- 0 
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tribution. 


However, for Conformity's Sake, they muſt all be made Par- 
ties, if the Defendant inſiſts on it, in the Beginning of the 
Suit, by a Plea in Abatement. If he does not plead it in Abate- 
ment, he waives the Point, and ſhall not be allowed to ſet it up, | . 35 
when perhaps he has no other Defence, when the Cauſe goes | 
down to Trial. 


Tt is more troubleſome and dangerous, to make the ſup- 
poſed Partner always a Defendant, than otherwiſe. He may 
ſhew he is not ſo, and turn the Plaintiff round. But no In- 
convenience can reſult, from giving the Plaintiff the Option 
of declaring againſt one or both; and, at the ſame Time, giv- 4 
ing the Defendant the Option of pleading it in Abatement, or uu 1104 
7 / = waiving it. The 1 may give Notice of a Partnerſhip | a Re Ses 72 
I 22 Ge againſt « P Part nerſhip Debr, although be is ſued alone. 455 ee, 1 1 
9 by 4108 Heftes. | 
5 * Indeed, if the Plaintiff brings an Action of Debt, againſt 499% 8 9 2 
only, and declares upon a joint Bond, or Contract of A. and B; 
this would be fatal, becauſe the Declaration would vary from the 
Demand. But this is an Aſſumpfit entered into by Partners, 
which is joint and ſeveral: And the Action is brought againſt 
an acting Partner. So, in very particular Caſes, it might be 
left to a Jury, whether there was ever any Contract, between 
1 the Defendant and the Plaintiff. This was the Caſe hinted at 
= by the Counſel, before Mr. Juſtice Yares. The Plaintiff dealt 
1 with 4. the viſible Trader, and never knew of, or dealt with, 
5 B. But, diſcovering afterwards a ſecret Partnerſhip werten 
- them, he brought his Action againſt B. only, with whom he 
had never any Dealings. The Judge left it to the Jury, whe- 
ther there was any Contract between the Plaintiff and B. and = 
very 3 and . found a Verdict for the Defendant. 


But, in general, I conceive there i is no Reaſon, to make all 
the Partners Defendants in an Action of Aſumpfit, though upon 
a known Partnerſhip Debt, 
Vol. II, 1 F | And 2 
8 a 1 
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Will, and af- 


' terwards in a 


Male, and | : 9 4 c 5 Ml | : 
conſtrue him Alderman John Foorde of Limerick made his Will 2gth 


1 June 1711, having then two Sons Raw/inſon and William, and 


th 9 6 oo to his eldeſt Son, that ſhall then be living: and, if he dies 
A LEE PA without any Son or Sons to enjoy it during their Lives, (of 
1 ven which none are or ſhall be Tenants, but while they live to 
od enjoy it) that then it ſhall come to his Brother William 
N YE, ) LV h- SC OR during his Life, and to any of his Heirs Males du- 
* wer Park ring their Lives, and no longer. And, if they die without 
2 . Hul Iſſue Male, then 70 the Heirs Males of my Brethcr Nicholas 
mw i He Foorde's Sons, and to any of their Heirs Males, during their 
8 Lives (of which none of them are Tenants any longer, nor 
wad 6 
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N 7e ſhall it be in any of their Powers, to ſell, diſpoſe, or make 


.. eng. 


die 


3 Ll. 113 | And in this Opinion the Reſt of the Judges concurred, and 
34 / . made the Rule abſolute for a new Trial; but without Payment 
6 70 of Coſts; the Counſel having ſubmitted to the Nonſuit, in De- 
ference to the * of the Judge. | 
Hayes on Demiſe of Abi Foorde again Ni- 
„ = cholas Foorue. 
A 24A 4A Devile to R R O R, from the King's Bench i in Jrelend, in Oo, 
* 2 7. Shins and a ſpecial Verdict. 


| | | 
Schedule _ Alderman ole Foorde Nicholas Foorde the 
: —_— re 5 | the Teftator, | Teſtator's Brother, 
| een to i ob. 1212. | ; | a — b. 1731: | - 
1 1 | 
EOS 4 N * Rawlinſon Forat, I illiam, James Foorde, | Nicholas Foorde; 
tent of the ob. ſ. p. m. 1727. ob. ſ. p. m. ob. ſ. P. 171 © ob. | 1765. 
Teſtator to. | . 1 ä ü 
give him an ; | PE Es ity Popes Sup 
| Eftate for * 5 | | | * 
Life, which William Foorde, Sewage, Nicholas | Abraham Foorde 
the Law will nat. 1730. nat. 1731. the Defendant 7 5 Leſſor of Plaintif, 
. Conjoin tothe ob. p. bb. ſ. p. „ nat. 1738. 
- Eſtate given 1740. | 744» | 
to his Heirs g 


in Tail} 
| & allo a Brother Nicholas, who had then alſo two Sons James 
v-Þ and Nicholas; and gave his real Eſtate (charged with an Annuity 
_—_ to his Wife).to his eldeſt Son Rawlinſon, at the Age of 23, © to 
R 62 Lv. * enjoy the Whole during his Life; and the whole Eſtate (of 
7 „ Which he is but Tenant for Life) ſhall, after his Deceaſe, 


, away any Part or the Whole of it) 3 if 1 in calc they all 
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<< to me. 4. 

At the ſame Time, and with the ſame Solemnities and At- 
teftation, he publiſhed a Schedule | referred to in the ſaid Will, 
(and which the ſpecial Verdict + finds to be a Part of the Will) 


containing a very particular Account of all his real and perſonal 


Eſtate; the Title to which Schedule is in theſe Words. An 


Account how I diſpoſe of my Eftate to my Son Rawlinſon 
« Foorde, as followeth, he paying his Mother, out of my real 
c Eſtate, the Sum of 15 / per Annum during her Life, and 241 
&« per Annum during her Life, out of my Mortgages ; and, then, 
« All to revert to my Son Rawley Foorde, during his Life; and, 
<« after his Death, to his Sons; and for want of Sons, to his 


<« Brother William Foorde, during his Life; and afterwards to ; 


© William Foorde's eldeſt Son; and, for want cf he having Sons, 


eto my Brother Nicholas Foorde's Sons; and for want of any 
« Sons, to my eldeſt Son's Daughters, and ſo to the next of 


< Kan - 


Afterwards, by a Codicil 15th Auguſt 1712 duly executed, 
he deviſes certain new purchaſed Lands, to his Son Wilkam 
Foorde and the Heirs Male of his Body ; with Remainder, to 


Children of ſaid William Foorde; and, for want of ſuch, to the 
Heirs Female, of Rawlinſon Foorde ; and, for want of * 3 


him, then to revert to the Teſtator' s Heirs general. 


He then makes ſome other ſlight Alterations, 40 poſtpones his 


Son Raulinſon's Poſſeflion of the Eſtates and Mortgages deviſed by 


the Will, till 1 November 1713 : * and, from and after the ſaid 
I ſt of November, the ſaid Eſtate and Mortgages to be and re- 
« main to the ſaid Rawolinſon and his Heirs, ſubject to the Li- 


„ mitations, in the ſaid Will.“ : 


Rawlinſon and William, the two Sons of the. Teſtator, died 
without Iſſue Male, the one in 1727, the other in 1732. 


James the eldeſt Nephew died before William the Son. And, 
upon William's Death in 1732, Nicholas the Yoongels Nephew 
entered 


„ die without Heirs Male, then it is to go to the next of Kin 


Rawlinſon, and the Heirs Male of his Body; Remainder to the female | 
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entered, having then only two Sons, Villiam and Savage, both 
no dead, without Iſſue; and afterwards two others, Nicholas 
the 8 8 and. Abraham the Leſſor of the Plaintiff. 


Nichslas the Father of cheſk two, in W z. ſuffered a Reco- 
very, and deviſed to the Leſſor of the Plaintiff. i 


On this ſpecial V riet 5 Queſtion was, Whether Nicholas 
the Nephew took an Eſtate for Life, or in Tail, under the 
Will, Schedule and Codicil of Alderman Fobn Foorde. And 
the Court of King's Bench in Ireland were of Opinion, that he 
took only an Eſtate for Life; and in conſequence gave Judg- 
ment, for the Defendant. 


This Caſe was now argued in Trinity Term 9 Geo. 3. 'by 
Mr. Saluſbury Jones for the Plaintiff in Error, and Mr. Blackftone 
for the Defendant ; and, in the preſent Term by Mr. Wallace 
for the Plaintiff in Error, and De Grey Attorney General for 


the Defendant. 


3 in the fame Term Lord Mangfeld Chief Juſtice 
delivered the Opinion of himſelf, Afon, Milles, and Blackſtone 
Juſtices. That the only Doubt was, whether, by the Words 
of the Will, Nicholas, the Nephew of the Teſtator, took any 
Eſtate, by Implication. That this Doubt was removed by the 
Schedule, which expreſsly gives an Eſtate, to the Sons of his 

Brother Nicholas Foorde. That therefore, Nicholas the Nephew 
took an Eſtate for Life by Implication, thus explained; which 
being conjoined with the Eſtate expreſsly given to his Heirs BY 
Males, will, by the known Rule of Law, give him an Eſtate 
in Tail Male. That the Reſtrictions, afterwards impoſed by the 
Teſtator, are inconſiſtent with the Eſtate ſo given; and therefore 
void, and that Nicholas the Nephew, having ſuffered a Recovery, 
had legally barred the Eſtate Tail; in conſequence of which, 
Judgment was given, C | 
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To reverſe the judgment of the Court of King's Bench in 
Treland. 


Martin 
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Martin again}? Podger and Others. & deren 631 


RESPASS, for taking the Plaintiff's Goods: On Not 
Guilty. Verdict for the Plaintiff, with 287. Lge. 


on this Cale. 


That the Goods had been che Property of William Martin 
the Plaintiff's Son; who 2oth June 1768 made a Bill of Sale 
of them (int al) to the Plaintiff his Father (which was ſtated 


to be fraudulent, as againſt Creditors) and was afterwards {19th / 


Fuly 1768.) arreſted and caried to Gaol, at the Suit of one 
Bryant, for a Debt of 31/7. 10s. The Defendant produced 
in Evidence at the Trial, a Fi. fa. teſted 27th July 1768 
againſt ſaid William Martin, at the Suit of Hugh Pullin for 
320/. And proved, that, in Execution of this Writ, they ſeiſed 
the Goods in queſtion, which were then remaining in the ſaid 


William Martin's Houſe. But no Copy of the Judgment, on 
which ſaid Fi. fa. was grounded, was produced in Evidence. 


Q. Whether it was neceflary for the Defendants, being She- 


riffs Officers, to produce and prove a Ws of the Judg- 


ment! 7 


Mr. Heath for the Plaintiff argued, that the Plaintiff was 
a Stranger to this Judgment. Had the Son, againſt whom it 
was given, brought his Action, there had been no Occaſion to 
1 8 it. 1 = 733. in Point. | 


In Actions by 


third Perſons 
for felling 
Goods on a 
Fi. fa. a Co- 
py of the 
judgment 
mutt be given 
in Evidence 
for the De- 
fendants. 


bd Mt - 
e 


Mr. Mansfield for the Dali :nfiſted, that the W = 


(being Officers) had nothing to do, but to read the Writ, and 
obey it; which was their ſufficient Warrant. 


Lord Mansfield Chief Juſtice. It is ſettled by the Caſe in 


Raymond, and is agreeable to Reaſon, that, where third Per- 
ſons bring Actions, for taking Goods, and the Defendant juſ- 
tifies under a Writ of Execution, a Copy of the Judgment muſt 


be produced. (And by Aſton Juſtice, the Statute 13 Elix. re- 


quires it.) But, as the Goods were in the Poſſeſſion of the 
Vor. Ik. | | 8 | SON, 


9 - 
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Want of Pot Son, I think the Judge ſhould have left it to the Jury; whe- 


Pill of Sale, ther, under theſe Circumſtances, the Father had any Right to 


A notorious recover. 2 
1 Therefore I incline, that a new Trial ſhould be 


Fraud, which granted. 
ought to be 4 


lett to a Jur | _ 
ett to a Jury. Aſton, MWilles, Blackſtone, Juſtices of the ſame Opinion. 


e eee 


e Ht Rd ee eee ee ee ee e 


Rule for new Trial, unleſs Cauſe. 


Afterwards, Mr. Heath ſhewed for Cauſe, that the Poſſeſſion 
and Bill of Sale was good againſt all, but Creditors; and that 
as no judgment was e there was no Proof of any bo- 
nd fide Debt due to Pullin. But the Court, having received a 
Report from Þ3/hur/: Juſtice who tried the Cauſe, which ſhew- 
ed the Circumſtances of the Bill of Sale to have been extreme- 
ly ſuſpicious, were Unanimous, that the Judge ought to have 
left it to the Jury, upon the Ground of Fraud; and made the 


Rule for a new Trial abſolute. 


-Quantock and others Aſligneces of George En gland 


COM 20s again Robert England. 
10 If 7 3 {SSUMPS1T, laid in Declaration to have been made. on 
07 r 2d April 1768, for 200 I. Non a 
1 7 which had in ſſumpſit pleaded. Verdict 


curred againſt for Plaintiffs with go 
the Petition- 9 . Damages, On this Caſe. 


ing C reditors 


of a Bank- George . A Trader, Sc. was in Auguſt 1761 indebted | 


rupt before 


t Juantocꝶ and others, upon . Contract, to the Amount 


ſion iſiued, 
* e of 2001. and upwards. 


taken advan 
tage of by a 


ding Petlon 22d September 1761. He was 3 be 6 one 8 for 22 J. 

COT ns in Caody. Hill 34 Fuly 1762, after nh, for 
remained privately f in England tor a Fortnight, but was ſe 
by ſeveral of his Creditors, He then retired to Guernſe Rip 
returned and appearcd publicly, about the Beginning of 1766. 


— 


12th November 1767 a Commiſſion of Bankrupt ifſued FT 


the Petition of the Plaintiff; and he 
2] was decl 
and the Plaintifi were choſen 1 eclared a Bankrupt, 


It 


&ai 
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It dis not appear, that there had been any Undertiking by 


the Bankrupt, fince Augaſt 1761, to pay theſe Debts; nor had 
any Proceſs been ſued out, to recover them. 


After the 3d of July 1762, and before the Iſſuing of the 
Commiſſion, the Defendant had received go J. for the Rent of 
a Meſſuage belonging to George England the Bankrupt. 


Q. Whether the Plaintiffs are intitled to recover. 
Mansfield for Plaintiffs, 


The Queſtion is, Whether, as the Statute of Limitations has 
incurred before the Suing out of the Commiſſion, this will 
vitiate the Commiſſion, by anniilaring the petitioning Cre- 
ditors Debt. 


But the Debt is not conſidered as extinguiſhed by the Sta- 
tute; but only barred of it's uſual Remedy. And no Objec- 
tion can ariſe, if the Debt is not barred, at the Time of 2 
Act of Bankruptcy committed. 


This would, in Effect, limit the Time of taking out Com- 
miſſions. | 


A Debt of twelve Years ſtanding is not preſumed to be barred, 


in caſe of ee Swaine and V. Og" Stra. 700. 


If the Bankenpe himſelf does not claim the Benefit of this 


Statute; a third Perſon, his Debtor, ſhall not. 


Inpey for the Defendant urged, that the Statutes of Limita- 
tion are always conſtrued liberally. Anonymus. Salk. 278. 
And that they are not neceſſary to be pleaded, unleſs in Caſe 


of Aſſump/it.—Not in Action of Debt. Horſeley's Caſe in Chan- 


cery. Moſeley 87. 


Lord Mansfield Chief Juſtice. 


The Statute of Limitations does not extinguiſh the Debt, 
but the Remedy: For the leaſt Hint will revive it. And it 
| | EL | hes 
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die without 
leaving Iſiue 
Male, or, 2 
That ſuch II- 
ſue Male hall 
die without 
Iſſue, is good, 
in caſe A. and 
B. have a 
Son who dies 
ſans Iſſue in 
the Life- time 
a the ſurviv- 


5. le 


ne | | 
* lies only in the Mouth of the Debtor bimſelf, to take Advan- 
tage bo it, He might have applied to ſuperſede the Com- 
miſſion, if he had thought proper; but not having done ſo, 
we will not ſuffer his Debtor, to avail himſelf of it, in or- 
der to clude the PW ment of a juſt 1 to the Allignecs. 
. Willes, 22 Juſtices of "FOR Opinion, : 
Poſtea to the Plaintiff. 
Longhead on the Demiſe of Hopkins again} © on 
| and 1 8 
] 5 JECTMENT and ſpecial Caſe. 
Truſt of a zoth and ziſt Auguſt 1706 John Phelps, in Conſideration of 
1 an intended Rn with Mary Moore, conveyed the Premit- 
„ 1 ſes in queſtion, to the Uſe of himſelf and his Heirs, till the 


Marriage. And from the Marriage, to Truſtees, for forty Vears, 
on Truſts which never took Effect Remainder, to John 
Phelps for ninety- nine Years, if he ſo long lived Remain- 
der, to Truſtees for the Life of John Phelps, to preſerve con- 
tingent Remainders Remainder, in caſe Mary Moore ſhould 
ſurvive John Phelps, to Truſtees, for fifty Years, on Truſts 
which never took Effect Remainder, to May Moore for 
Life, for her Jointure — Remainder, to Truſtees for 1000 

Years, on Truſts aftermentioned Remainder, to the firſt 
and other Sons of Join Phelps on ſaid Mary begotten, ſucceſ- 
' ſively in Tail Male Remainder, to the Right Heirs of 
John Pbelps. The Truſt of the 1000 Years Term was de- 
clared, that, ** in caſe the ſaid John Phelps ſhould happen to 
« die without Iſſue Male of his Body, on the Body of the 
*« ſaid Mary begotten ; or, if all the Iſſue Male between them 
* ſhall happen to die without Iſſue, and there ſhould be II- 
*« ſue Female of the Marriage, which ſhould arrive reſpec- 
* tively to the Age or Ages of eighteen Years, or be married: 
„ Then, from s after the Death of the Survivor of Fohn 
% Phelps and Mary. Moore without Iflue Male, or in caſe at 
« the Death of the Survivor there hall be Iſſue Male then 
f 2 


cc from 
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« from and after the Death of ſuch Iſſue Male without Iſſue, 
the Truſtees ſhould raiſe 500/ for one Daughter, 1000 / for 
c two; and, in caſe of three or more, ſhould aſſign the whole 
« Term, to their Uſe with a Clauſe of Maintenance, till 
<< eighteen or Marriage. 


I» 


There was Iſſue of this Marriage one Son, Richard, and four 


Daughters, who all lived to eighteen, and were married; and 
they, or their Repreſentatives, are the now Defendants. 


173 "I *Jobn Phelps died. 


1744. Richard Phelps the Son died, without Ifſue : but de- 
viſed to his Wife Mary (who afterwards married Thomas Hop- 
Lins, the Leſſor of the Plaintiff) inter _ the Premiſſes in 
Queſtion. 


1760. Mary the Mother died ; and the four er: en- 
tered ; againſt Ry this R is brought. 

Glyn Serjeant 7 the Plaintiff argued, that the Truſts of the 
Term were void: being on too remote a Contingency ; the 
Dying of the Iſſue Male of the 3 withous Iſſue ge- 


nerally. 


But the Court, without hearing Counſel for the Defendants, 
were clear, that the firſt Part of the Contingency was good, vi. 
in caſe John and Mary died without leaving Iſſue Male.” And, 
as that happened in fact to be the Caſe, they would not enter 
into the Conſideration, how far the other Branch of the Contin- 
gency might have been ſupported; which could only come in 
queſtion, in caſe Richard had ſurvived both his Parents. So, 
orgerad the 

Poſtea to the Defendant. 


Vol. II. ä 5 Goodright 
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The Vill, in 
which the de- 
miſed Land; 
lie, may after 
Verdict be 
collected from 
the Vill in 


Which the 


Ejection is 
laid to have 
been commit- 
ted. 


On Bond to 
1 Intereſt 
Þ half vearly, 


"and the Prin- 


cipal in three 
Years ; fudg- 


ment ſhall be 


entered on 
Failure of 
paying Inter- 
eſt, but with 
Stay of Ex X- 
ecution on 


diſcharging 
2. 


Obligee brought his Action. 
Proceedings on Payment of the Intereſt due. 


Goodright on the Demiſe of Smallwood againſ} 


7 St ther. ; 
Ie 499. ” 


N Ejectment, the Demiſe ſtated, that one Mary Smallwood 
on ſuch a Day, at Haſwell in the County of B. demiſed to 
the Plaintiff, two arne, two TO Ge. 


After verdict for the Plaintiff it was moved in Arreſt of 
Judgment, that no Vill was mentioned in which the Lands 


demiſed lie. 


But on ſhewing Cauſe, it appearing, that, in the ſubſequent 
Part of the Declaration, it was ſtated, that the Defendant, at 
Hafwell aforeſaid, . pane the Plaintiff From the ſaid Lands, Se. 


The Court held, that this amounted to a ſtclent Curtains, 
that the Lands lay in the Vill of Haſwell; and ſo, 


Diſcharged the Rule. 


Marſen againſt Touchet. 


EBT on Bond, conditioned to pay 600 J. and Intereſt 

in three Years from the Date of the Bond, by Inſtallments 
of 15 J. half yearly, and 6151. at the End of the Term, 
which is not yet arrived. On Failure of Payment of Intereſt, 
And it was now moved, to ſtay 
But the Court 


ordered, Judgment to be entered for the Whole; with Stay of - 
Execution, on Payment of the Intereit due. 


# 


SUN to. 399] Clayton againſt Jennings. 


1 758 UMPSIT, for five Guineas, won, by Betting at a 
nr bag Horſe-Race The Bet was ten Guineas by Plaintiff | 
_—_ to five by Defendant. Plaintiff won, and obtained a Ver- 
as dit 


. %. 


And 


— 
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And now, Dunning moved in Arreſt of Judgment, 
1. That this was within the Statute 9 Ann. c. 14. 


2. That there was no Mutuality; for, as the Defendant could 


not have recovered the Ten Guineas, by reaſon of the Statute 


of Queen Anne; therefore, the Plaintiff ſhall not now recover 


F 


the five. 
Davy Serjeant ſhewed Caule, 


That the Statute 9 Anne does not extend to Horſe-Races. 


The Games, therein provided againit, are allowed to be ex- 


er ciſed, within the Queen's D which Horſe- racing cannot 
be Beſides, the Statute 18 Geo. 2. makes Horſe- racing 
lawful, YE it be for 50 J. And if the Game be lawful, Betting 
at it is lawful likewiſe. To bring it within the Statute of the 
9 Anne, the Game muſt be unlawful, 


Baxter and Pye in the Common Pleas 5 Geo. 3. Action for a 


By Bet on a Horſe-Race, of eight Guineas to fourteen Guineas. 
Same Objections, as here. Woodburn and Marley. Stra. 11 59. 
15 Geo. 2. cited and relied on. The Court thought them- 
ſelves bound by that Caſe, and gave Judzment for the Defend- 
ant; otherwiſe, they inclined for the Plaintiff. But it was 


And if Bet be 


unlawful on 


one Side, and 


lawful on 
the other, 
neither can 
be recovered, 
for want of 
Mutuality. 


not then adverted to, that Woodburn and Marley was previous 


to the Statute 18 Geo. 2. w hich makes Horſe- racing lawful. 
Dunning in ſupport of the Rule, 


Cited Oats and Collins, Nuttal and Thompſon, to prove 
Horſe-racing within the Statute ; and Lyneham and Longbor- 
tom, to prove that a Foot-Race was allo within it. And in- 
ſiſted, that it does not ſignify, whether the Game be lawful or 

but if a Man loſes 107 by playing or betting at it, it is 
within the Statutc. 


And of that Opinion was the Court ; and held, that, as the 
ten Guineas could not have been recoyered, by reaſon of the 
Statute ; there was no Mutuality 1 in the Wager. And Afton juſ- 


tice 
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Mandamns to 
execute one 
Part of a 
Power grant- 
ed by At of 
Parliament, 


firſt, denied. 


1 


Ali 13 


tice mentioned the Caſe of Connor and Quick in the King's 


Hall Ring. „ 


2 


Bench about ten Vears ago; when the Court took a Diſtinction 
between running a Horſe for 50 J, which was lawful ; and bet- 
ting on the Side of the Horſe, which was not ſo. hed ſo, by 
the Opinion of the whole Court (Lord Mansfield Chief J. 
Aſton, Wiles and Blackſizne Juſtices.) 


Judgment was Arreſted. 


The King azainſ? The Proprietors of the Birming- 


ham Canal Navigation. 


B Y an Act 8 Geo. 3. for an inland Navigation to Birming- 
ham, the Commiſſioners were empowered, to make a Cut 
or Canal, 'from a Place called New Hall Ring near Birmingham, 
and from ſuch other Place or Places in or near the ſaid Town, 
as may be found convenient. 


The Commiſſioners had begun a Cut to . Part of the 
Town of Birmingham, near Lands in which it was ſworn they 
were intereſted ; and had declared their Intention, to make no 
Canal to or from New Hall Ring. 


Wedderburn. . on behalf of Mr. Colmore, the Proprietor 
of New Hall Ring and the Lands adjacent, for a Mandamus, 
to compel the Company, to compleat the Navigation, ac- 
cording to the Act of Parliament, by making a Cut to New 


Wallace ſhewed for Caufe, that the Ground near New Hall 
Ring is hollow and ſpongy ; that the Navigation could not be 
completed, theſe two Years; and that the Proprietors have by 
the Act an Option, to begin where they pleaſe. - 


Lord Mansfield Chief Juſtice. There muſt be a ſtrong Cale 
made, to warrant ſuch a Mandamus. The preſent is a very 
weak one. The Act imports only an Authority to the Propri- 
etors, not a Command. They may deſert or ſuſpend the whole 
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prayed muſt be Negative, as well as Afirmative ;- not to 
carry the Navigation the other Way, as well as to carry it this, 
Therefore no Rule can be granted. 


Aſton Juſtice accordaut. 


Willes and Blackſtone Juſtices, thought the Application pre- 
mature; that the Court ought not to grant a Mandamus, to com- 
pel them to make a Cut to New Hall Ring firſt. But if, from 
ſiniſter Views, the Commiſſioners refuſed hereafter, to make 


Work, and a fortiori any Part of it. The 1 3 


any Cut to New Hall Ring at all; that, perhaps, might be a 


Ground for a Mandamus, when the Reſt of the Navigation 


was finiſhed. | 
Rule diſcharged. 


The King again oY the Inhabitants of Witney. 


.. 26345. 


N Appeal againſt a Poor' s Rate, the Seſſions quaſhed it; 
becauſe the ManufaQurers i in the Art of Blanket-weaving 


were not aſſeſſed for their Stocks in TOS e they are, 


for their Lands and Houſes, 


It was ſtated, that, by the Uſage of the Pariſh, ſuch Ma- 
nufacturers had been conſtantly aſſeſſed to the Land-Tax, but 


never to the Poor's Rate, for ſuch their Stocks in Trade. 


Seſſions may 
not quaſn a 
Poor's Rate, 
becauſe no 
Stock in 
Trade is rat- 
ed; but if 
particular 
Perſons are 
proved to 


have Stock, 


and are not 
rated, may a- 


mend the 


Per Cur. This Order of Seſſions muſt be quaſhed, becauſe 
it is not found, that there are any Manufacturers in the Pariſh, 
who have Stocks in Trade. And had it been fo found, the Juſ- 
tices ſhould not have quaſhed the whole Rate, but amended 
it; by inſerting therein the particular Perſons, whom they 


thought to be ratable. For this Court will not thus be induced 


to give an Opinion, upon ſuch a general Queſtion, as whe- 
ether Stock in Trade is liable to the Poor's Rate,” but _y 


determine the particular Caſe before them. 


Order of Seflions quaſhed. 5 


Vor. I. | 5 = Bigby 


Rate, and 
ſubmit the 
Queſtion on 
thoſe particu- 
lar Caſes to 
the Court. 
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Proceedings 
on Appeal of- 
Murder. 


1 | + Gore thaBighy arainſt 1 1. 


* Habeas Corpus was mowed for and 1 Tueſday 
22d May, to the Sheriff of Kent and Gaoler of Maidſtone, 
to bring up the Body of Matthew Kennedy, with the Cauſe of 
his Detainer ; who, on Friday 25th May being the Morrow of 
the Aſcenſion, brought the Priſoner into Court, and returned, 
that he was taken and detained in Maidſtone Gaol, by virtue 
of a Writ of Appeal, teſte'd the zoth of April preceding, 
brought by Anne Bigby Widow againſt the ſaid Mazthew and 
Patrick his Brother, for the Death of John Bigby her Huſ- 
band, returnable the Morrow of the Aſcenſion ; which Writ 
was ſet forth in Pac verba. 


Matthew Kennedy was accordingly brought into Court, with 
in the Bar; and G/yz Serjeant moved, that he be commit- 
ted to the Cuſtody « the Marſhal; which was done accord- 


ingly. 


The Appellant Anne Bighy then appeared in Perſon : and 


Ehn Serjeant moved, that ſhe might coun? againſt the Ap- 


pellee Matthew; and ſhe delivered in a Parchment, which was 


read by Mr. Benton (the Secondary on the Plea Side) but which 


purported to be a Bill of Appeal, as of the preſent Term, 
againſt Matthew and Patrick Kennedy, in the Cuſtody of the 
Marſhal, for the Murder of her Huſband John Bigby, on 24th 
December 1769. The Memorandum recited two Writs of Ha- 


| beas Corpus, to the Sheriffs of Kent and Middle e/ex, to bring up 


both Matthew and Patrice, and the Returns of each Sheriff to 
the ſame; and that both were committed to the Marſhal. 


Wallace for the Appellee, Matthew Kennedy; prayed Oyer of 


the original Writ, Return, and Declaration, which was granted: 


and Matthew was thereupon remanded to the Marſhalſea. 


On the ſame Day, after ſeveral ſpecial Motions had interven- 


ed, Patrick Kennedy was brought into Court by the Sheriff of Mid- 
ws hg in — to a Writ of Habeas Corpus, granted the 


fame | 
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Ln 


fame 22d May; and he allo made a Return, ſetting forth the 


Commitment of Matthew and Patrick Kennedy, and Michael 


| Macmahon, to Tothill Fields Bridewell, by a Warrant, which 
was ſtated verbatim, on Suſpicion of the Murder of John Big- 
by, and alſo on a. Charge by the Coroner's Inqueſt for the 
the Bill of Indictment againſt them, found at Fanu- 
ary Seffions at the C/d Bailey The Conviction and Attain- 
der for Murder, in February. Seſſions: The Reſpite of 
Execution for one Week by Lord Weymouth, dated 24th Fe- 
 bruary 1770: Another Reſpite by the ſame, during the 
King's Pleaſure, dated iſt March 1770: And that, in April 
Seſſions 1770, a Bill of Appeal was there brought by Anne 


ſame :- 


Bigby againſt Matthew and Patrick Kennedy, for the Murder of 
her Huſband John Brigby ; which Appeal was adjourned x the 


ſaid Court, to the then next Seſſions. 


N. B. In purſuance of a Writ of Certiorari, granted the 
ſame 22d May to the Juſtices of Gaol Delivery of New- 
gate, the ſaid Juſtices returned the ſaid Bill of Appeal, 
mentioned in the ſaid Sheriff's Return, and interpoſed 


25th April 1770; Patrick being then in Cuſtody, and 


Matthew not: — but the ſame was not now read, 


The Defendant Patrick was brought into Court, in like 
manner as Matthew; and was committed to the Cuſtody of 
the Marſhal, on the Motion of 8 Glyn for the 25 
p 


The Appellant Arne Bigby then again came into Court, 
in Perſon; and Glyn moved, that ſhe might count againſt 
Patrick. | 


Mr. Benton then delivered to her (without any Order of the 


Court, for which the Chief Juſtice reprimanded him) the 
identical Parchment, which ſhe had delivered in, as her Count 


againſt Matthew; and ſhe delivered the ſame back to the Of- 
ficer, as her Count againſt Patrick. The Court then aſked, 
what was become of the Bill exhibited againſt Patrick, at the 
Old Bailey? And by Glyn Serjeant, we apprehend: that to be 
totally at an End: We now offer a new Bill, Per Cur. Take 


{ 


1 your 


\ 


* 


Eaſter Term 10 Geo. 3. K. B. 


vour own Methods. The Court will direct nothing; either 
in favour of the Appeal, or otherwiſe. | 


The ſame Parchment was then read by Mr. Benton; and 
| Wallace, for the Appellee Patrick, prayed the ſame Oyer as be- 
fore, which was granted. And Patric was allo remanded 
to the Priſon of the Marſhalſea. 


On Monday 28th. May, being the laſt Day of the Term, the 
Appellees were brought up to the Bar of the Court, (it did 
not appear, by what Proceſs) and Malter for the Appellant 

_ prayed; that the Appellees might be arraigned upon, and plead 
to, the Bill of Appeal exhibited againſt them, on Friday laſt. 
Wallace and Dunning for the Appuliics objected, that they had 
no Notice of this Motion, nor did they know, till Juſt now, 
that the Appellees were to be brought up. It alſo appeared, that 
no Notice had been. given to the Officer of the Court, to bring 
down the Record; and he had it not in Court: but it was 
immediately ſent for. 


After all the Mations were over, the "EIN (abſentibus Lord 
Mansfield Chief Juſtice and Aton Juſtice) waited about a Quar- 
ter of an Hour for the. Record, which was not yet arrived : 
And then declared that, if it did not ſpeedily arrive, —— would 
adjourn the Court 1 in the uſual Courſe. 
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hn Serjeant then moved, to adjourn the Appeal to the 
next Term; which was oppoſed, by the Counſel for the Defend- 
ants: And, while this Matter was debating, the Record ar- 
rived, 
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Glyn then moved, that the e might be arraigned 
thereon: to which Wallace, Dunning and Murphy, for the Ap- 
pellees, objected, that the Memorandum of the Bill (for ſo it 
was now underitood to be) was falſe in Fact: becauſe it re- 
cited, that St the Appellees were in Cuſtody of the Mar- 
ſhal ; whereas only Matthew was, and Patric was not, at 
the Time when the Bill was firſt read. 


Glyn, and Leigh bein Walker ar.d Davenport, for the 
Appellant, replied, that the Term was all as one Day, and that 
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no Fraction of a Day can be taken notice of, That Advantage 


mult be taken of this Objection, by way of Plea, if at all. Or 
that the Appellee's Counſel might move, to quaſh the Bill : 


but that it now either muſt be arraigned or quaſhed. 


And of that Opinion were Y/illes and Blacktone Juſtices, vis. 
that the Bill ſhould now be arraigned, and Advantage of the 
Objection (if any) ſhould be taken afterwards, by way of Plea; 
or elſe they might move to quaſh it, as the Appellees ſhould be 
adviſed. 


The Defendants were then won to the Bar; and Leigh 
Serjeant arraigned the Bill in Engliſh, leaving out the Memo- 
randum : It was then arraigned by Mr. Benton the Secondary, 
in like Manner; and the Defendants ſeverally aſked, whether 


Guilty or Not Guilty. 


Wallace then objected to any farther Proceeding, for want of 


Notice; but declined to move for Time to plead, leſt any Ad- 


vantage might be taken againit his Clients, on account of ſuch 
dilatory Motion. And, being aſked by Blackftone Juſtice, whe- 
ther they had in fact had the Oyer which was prayed on Fri- 
day, he ſaid wy had not. | | 


Glyn Serjeant being | 40 20d 1 he would move any thing, 
he moved, that the Defendants might plead immediately; which 
was oppoſed, by the Counſel for the Defendants; becauſe they 
had no Notice of this Day's Proceedings, and becauſe they had 
not had Oyer of the Record, 


Upon which thy Court declared, they would not put the 


Appellees to plead, till Oyer was had; and adjourned the Appeal, 


to the firſt Day of the next Term; and remanded the * 
to the Priſon of the Marſha Iſea, 


0 


The End of Eaſier Term 10 Geo. 3. 1770. 


Vor. II. 


An Objection 
to the Me- 
morandum of 
the Bill not 
to be taken 
before Ar- 


raignnient. 


Appellees not 
put to plead 
till Qyer had 
of all prior 
Proceedings, 
if demanded. 


Irinity T erm 


F Geo. 3. 1770. In the King” > Bench. 


| Bighy againſt Kennedy. 
el, 310 SAows 2698 
| N Friday 15th June, being the firſt Day of the Term, 
the Appellees being brought into Court, Glyn Serjeant 
moved, that they might plead to the Bill of e 
exhibited againſt them the laſt Term. | 


— 


Wallace objected, that they had not yet had Oyer of the 
Writ of Appeal, and could not ſafely roy without it. 


| Glyn. We know nothing of the Writ. It is not in our Cuſtody. 
We cannot therefore give the Oyer prayed. You muſt reſort 
to the Record or the Sheriff of Kent for it. It is not in 
Court, nor returned with the Habeas Corpus, but only its 
general Contents. | | 


2 , 
8 


. 


Wallace. Oyer may be prayed of the Writ, before it is in 
Court; and, if the Appellant thinks herſelf delayed by the 
Sheriffs not returning it, ſhe may move the Court for a Rule 
on the Sheriff, to return the Writ. Child's Caſe. 2 Bulfr. 19. 


Walker he the Al. We have nothing to do with the 
Writ, We put in a Bill laſt Term ; and the Defendants were 
arraigned thereon, and not on the Mrit. There is no Reaſon, 
why the Defendants ſhould not plead to the Bill, becauſe they 
have not had Oyer of the Writ, wh: chi is totally diſtinct from LY 
the Bill, 5 = 
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— — 


Per Cur. (Lord Mansfield Chief Juſtice, Willes, Blackſtone, 
Juſtices) When Matthew Kennedy was fitſt brought into Court, 
the Sheriff of Kent returned, that he was detained, by virtue of 
a I/rit of Appeal, againſt him and his Brother Patrack. He 
was committed to the 1:r/ha/, And the Appellant delivered 
in what was then called by her Counſel, and underſtood to be, 
her Count, upon that Writ, againſt the two Defendants ; and 
Mr. Wallace, for the Defendant Matthew, prayed Oyer of the 
Writ, Return, and Declaration; which was granted him. After- 
wards, Patrick was brought up by the Sheriff of 27 rddlefex, 
who returns, that he was detained (ixter alia) by a Bill of 
Appeal, preferred againſt him at the O/d Bailey; which the 
Counſel for the Appellant then declared to be determined, and 


at an End. He is likewiſe committed to the Marſhal; and the 


Appellant delivers in the ſame Count againſt him, as was before 
read againſt Matthew; and the ſame Oyer i is prayed and granted, 
without EP * 


It was afterwards, and is now, ſaid (and it may turn out to 
be the Fact) that, however it might then be miſcalled, it was 
in Reality a Bill of Appeal, then exhibited de novo, and not a 
Count on the former Wirit of Appeal; and that therefore this 
Bill muſt be pleaded to, without Oyer had of the Writ, to 
which it has no Relation, 


But, ſurely, when the Court is informed by the Sheriff of 


Kent's Return, that there is ſuch a Writ ſued out, whatever 
may be the Nature of the Proceedings had laſt Term, the Court 
will not put the Appellants to plead, till that Writ is forth- 
coming, and they have had Oyer of it. If the Proceedings of 
laſt Term were founded on that Writ, it is neceſſary to have 
Oyer, that (if proper) the Defendant may plead in Abatement, 

of the Writ. If they are not founded on that Writ, but are a 
mere Bill of Appeal de novo, perhaps the Defendant may be ad- 
viſed to plead the former Writ, in abatement of the Bill. If 
either Side will move for any Rule on the Sheriff of Kent, 
we are ready to hear ſuch Motion; 
now made, and no Oyer has been had of the Writ, we can 
make no other Order, than that the Priſoners be remanded : and 
they were remanded accordingly. | 


After- 


Oyer of all 
prior Pro- 
ceedings muſt 
be had, if 
demanded, 
before the 
Defendants 
are put to 
plead. 


but as no Motion is 


< 


ox 
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Afterwards, the Appeal was, by Conſent, adjourned to the 
firſt Day of Michaelmas Term; when the Appellant, being called 
to appear, made. Detault, and was nonſuit, having (as was ſaid) 


accepted a Sum of Money from the Friends of the Ap- 


: pellecs. 


_ 2 tt, 
pe mi d a 

8 Leet 

and Court 


W Baron to be 
held in the 


accuitomed 
lace. 


C 
76 


N. B. I was preſent at the Old Bailey, on the Trial and 

' . Conviction of the Appellees, 1n February; and it was 
indeed a moſt foul Murder: But, through the powerful 

Mediation of their Siſter, who was intimately connected 
with ſome Perſons of Quality, a conditional Pardon for 
Tranſportation was obtained for Matthew, who ſtruck 
the Stroke; 'and he was on board a Tender, when the 
Appeal was exhibited at the O/d Bailey. Patrick had 
been reſpited two or three Times, on the very Mornings ap- 

pointed for his Execution. And the Appeal was at laſt 
taken up, and proſecuted, by a Set of Perſons in London, 
who were in violent Oppoſition to the Government ; mere- 
ly to raiſe an Odium and popular Clamour, on account of 
Jo unadviſed a Pardon. 


The k King againſ; The Corporation of Grantham. 


i 


DNN moved, laſt Term for a Mandamus to the 

Corporation of Grantham, to permit Lord William Man- 
zers, to hold a Court Leet, and Court Baron, in the Town- 
Hall, on two preſcriptive Days ; as he was intitled to do, by 
immemorial Uſage, and Preſcription, as Lord of the Manor 
of A. but had been obſtructed, laſt Michaelmas and Eaſter, by 


the Corporation. 


l allace and Cuſt ſhewed for Cauſe, that it was alſo imme- 


morially uſed, that the firſt and ſecond Company of the Cor- 


poration, conſiſting of twelve cach, uſed to form the grand Jury, 
till Lord William Manners's Time, who refuſed to —— them. 


But per Cur. That is no Reaſon againſt this Mandamus. 
The | Companies may apply. for a Mandamus to be ſummoned 
on 
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Di 


on the Jury, if they have a Right to it. Though probably 
the principal Grievance is no more than the Loſs of a Dinner. 


Rule abſolute, 


Yeaw again} Holland. // 0/70 FSC Arg? bed Ag. 2 


, f J \RESPASS for diſtreining Plaintiff's Goods. The De- Commiſtion (oe 3 
fendant juſtified, under the Statute 23 Hen. 8. c. 5. cbs only ts FI0l: Oe — 
concerning Commiſſions of Sewers; Jhat he diſtreined the S CAASE 


e 


ſame, as Servant to the Commiſſioners for! Nonpayment of a Tax lef wick e ec | 
— of 11. afſeſſed on the Plaintiff. Plaintiff replies, De Injurid e . 


, A. ſud proprid; and, on Ifſue joined, it appeared on the Trial, Calles 2. 
PO: that all the Proceedings were regular, provided the original 2 


N Authority was good. And, as to that, it appeared, that the >£% So. | 
4.7 Plaintiff was an Occupier of Lands in Hammerſmith, and be 5 
wn fnchted by the Repairs, for which the Tax was aſſeſſed. That; . + ES * 


0 5 les amerſmith, Ch:fwick and Acton, there are ancient a 3 75. 
Wl 00 Fgewers ; but that no Paſſage Boats can be therein rs 


ch the EY Prog ebb or! flow therein, but the ſame are dry & nend TP 
a ſome Se 15 0 he Year ; but in wet Seaſons are neceſſary * 2 or | 
* 0 Juda, hn 0 > conduct, | Land W & Ce into, the, 3 K 1 2 
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7 a pafec mx that no wile 1 the Sewers in queſtion are e | 
thi e lee $55 Mikes of the ty ity of Fondue | | 
unde V | 


| L | 
Q. Whether the ie by virtue of the Laws of — 
Sewers, had Authority to aſſeſs the Plaintiff, towards the Re- 5 
pairs of the ſaid Sewers. N 2 — | 


This Caſe was argued laſt Term, by Walter for Plaintiff, 1 wa | 
and Impey for Defendants and now again, by Wallace for Plain- 


tf, and 1 50 Defendant. | | 45 „ 


For Plaintiff it was argued, That, by the Fora of the Com- TAG, gal, 
miſſion in Statute 23 Hen. 8. it was confined to Sea-banks, and De. 2 


Ge 
where the Navigation is obſtructed. But there is no Tide e 22 | 
Navigation, in the preſent Caſe. That, by Statute 3 Fac. 1: 


m8:4, u 
c. 14. * for Explanation of the Laws of Sewere, it is a _ X 
ä | L | that 


1 
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that no n or Sewers were within the 1 of Hen. 8. 
unleſs the fame were navigabl:; and therefore ſubjects all 
Streams, within two Mites of Loudon, to the den of the, 

Commiſtion.— This Lord Coke 2 Liſt. calls a good legillative 7% 


Exp 65; tio. 


That, where new Powers have been wanted, ſpecial Acts of 
Parliament have been always apf plied for; as 6 Hen. 6. c. 5. 


= 


and 9 6. c. 9- for the Rive Fo »—1 Mar. Seſ. 2. c. 11. 


MY 4 . 
OY IL > 20 
(10 138 ( for Glamorgan! Dire; 19 Car: "Zo „ 224 and 2 . ls 2. 17» 


NL and 8 £.9 for London. 


N 5 
For the Defendant it was ſaid, That the Object of the Stat. 
of Hen. 8. was manifeſtly to. prevent Inundations, as well as to 


afalt Navigation. That, it theſe 
Statute of Hen. 8. the Recital of Statute Fac. 1. cannot al- 
ter it; which Jaſt Statute aroſe, only from the Ankicty and 
Doubts of the Commiſſioners. That Calli did not think this 
Statute related to the general Law, and therefore has not no- 
ticed it in his Buok ; thengh Lord Cote has, but in a very 
incorrect Manner on! iy by a marginal Note. | | 


= Vo - But the Court, _ they ſtrongly inclined for the De- 
Le + — 

7 ee the Matter been Res inte a yet thought the le- 
0 — - 2 giſlative Ex poſition of he Statute of © James the 1ſt too ſtrong, 


\ for them to get over: And therefore, ordered the 
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ewers are plainly within the 
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C "pv i II 18 | ws a Prefentoent, by two Juttices at tae Town 

: en Record. X Geſſions, of a Highway within the Pariſh of All Saints, 

as being out of Repair; and that the Inhabitants of the Ward 
and Pariſhes. of St. Michael and St. Fobn ougat, by Cuſtom, to 
1 repair the-ſame : Which Preſentment being traverſed and Lite 
BET. thereon, a Veuire was awarded on the Record, for twelve 
Jurors to try the Iſfue. And afterwards the Record ſtates, 

| 2 Z | „ 


— 
* 


* 
of 
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hat the FJurors by the Sheriff aforeſaid being called and impa- 
« yelled for this Purpoſe come, and find a Verdict tor the Crown. 


This Record, being removed into the King's Bench by Writ 
of Error, was argued in Eaſter, and this Term, by Mr. | 
Ming and Mr. Be for the Proſecutor, and Mr. Imj- 
pey and Mr. Dunning, for the Defendant; on the Validity of 
the Cuſtom or Preſcription. 


Devenport alſo objected, that there are no Furors named in 
the Record; nor is it ſo much as ſtated, that they are twelve 


in Number; which is abſolutely neceſſary to 2ppear on the 


Record. For which he cited Lamb. Eiren. 400. Edit. 1614. 
(383. Edit. 1602.) 2 Hal. P. C. 296. Cro. Elis. e 2 Hawk. 
F., 290. 2 Bt. £4 


And ok his Opinion was the Court (Lord Mansfield Chief 
Juſtice. ⸗Villes and Black fone Juſtices) And therefore, without 


entering into the Merits of the Cuſtom, | 
| | * 
Reverſed the Judgment. IA / WAN 
| » 0 


N. B. Mr. Juſtice Yates having departed this Life, in laſt 
Vacation; I, on Friday 22d Fune, kiſſed his Majeſty's 

Hand, on being appointed to ſucceed him, as a Judge 

of the Court of Common Pleas; together with Miliam 
Hen Afhburſi Eſq; who was knighted, and appointed 
to ſucceed me, as a Judge of the King's Bench. And on 
Monday 25th Fune, Sir William "Ms AſDourſt was cal- 

led Serjeant ; and gave Rings with this Motto, Veteres 
revocavit Artes. And, the ſame Evening, I executed a 
Reſignation of my Othce of Judge of the King's Bench, 

5 and mine and my Brother A/burje's Patents were ſealed; 
. and we were both ſworn into our reſpective Offices, be- 
69 : fore Lords Commiſſioners, Smythe, b and Aon, 


5 Uu nt. the former s Houte in, Blooms: 
; re e 11 * 


In 
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In the Common Pleas. 


E 4A Roberts agar} Andrews and Ux. 
| Feme-covert, T HE Defendants after interlocutory Judgment ſigned, and 


in Cuſtody 01 
n a Scire facias iſſued againſt the Bail, were, before Exe- 


ceſs, ſhall be their 4 
diſchhroed on cution, ſurrendered into Cuſtody, by B il. 


common | 
Bail, It was now moved, ns the Wife be diſcharged, on com- 


ue 9. mon Bail. 


2 Chief Juſtice. A Difference has always been made, 
between a Feme- covert taken upon meſne Proceſs, and taken 
in Execution. 6 Mod. 13. Corniſh and Marks. Held, that a 

Feme- covert may be diſcharged on common Bail; but if the 
Huſband be alſo taken, he ſhall give ſpecial Bail for them 
both.—Salk. 115. Farreſl. 10. Lord Holt lays it down, that a 
Feme-covert ſhall be. diſcharged, on common Bail. — Steg. 
= ©; Harriſon and Bearcliffe and Ux. T. 21 Geo. 2. S. P. 
as the preſent. Trover, againſt Huſband and Wife The 
Wife diſcharged, on Common Bail. But, when taken in Exe- 
5 cution, the Court refuſed to diſcharge a Feme- covert, unleſs 
taken by Fraud and Colluſion. Finch and Us. v. Duddin. 
Trin. 19 Geo. 2. Stra. 1237. Langſtaff and Raine. M. 21 Ges. 
+ = | 


Coffee Executor and Fell Ws 1750. (manuſcript Note) Rule 
granted to diſcharge the W ife before Execution, upon a Sur- 
render of the Huſband and Wife by their Bail. It was then 
ſolemnly ſettled, upon Argument, that, upon a Taking by 
meſne Proceſs, a Feme-covert ſhall be always diſcharged. 
Wilmot againſt Butter and Ux. Trin. 1754. 8. P. 


Upon theſe aui 6 I think it is clear, mat the Wite 
muſt be diſcharged, on Common Bail. | 


Gould and Blackſtone Juſtices accordant. 
Rule abſolute for her Diſcharge Sn Common Bail. 
The End of Trinity Term 10 Geo. 3. 1770. 


Michaelmas 


2 


. 
. 


7 


11 Geo. 3. 1770. In the Common Pleas. 


ichaelmas Term 


The King again/? John Paty. 


T laſt Abingdon Aſſiſes 10 September, 1770, the Priſon- 
er, a Lad of eighteen Years old, was capitally convicted 
on an Indictment, ** for feloniouſly, unlawfully, know- 


„ ingly, wilfully, and maliciouſly ſhooting and killing one Mare, 


f a mixed red and white Colour, and one brown Stone Colt, 
6 the Goods and Chattels of one Matthew Batten, * againſt the 
Form of the Statute. | 


N. B. The Black Act, 9 Geo. 1. c. 22. makes it Felony, 


without Benefit of Clergy, if any Perſon (inter alia) ſhall 
% unlawfully and maliciouſly kill, maim, or wound any 
&« Cattle.” 


After Conviction, it was moved in Arreſt of Judgment, 1ſt. 
That the Mare and Colt are not averred, in the Indictment, to 
be Cattle within this Statute. 2dly. That the Word Cattle 
does not by Law neceſſarily include Horſes, Mares, and Colts. 


'To 1 which, it was ſaid, that the Statutes 3 & 4 Edw. 6. 


c. 19. 5 & 6 Edw. 6. c. 14. 31 Ges. 2. c. 40, for regulating 
the Sale of Cattle, have thought it neceſſary, to mention, by 
name, the ſeveral Species of Beaſts, to which the Proviſions of 
the Act ſhould extend. That the Book of Rates 12 Car. 2. 


0. 4. diſtinguiſhes between the Subſidy on great Cattle imported, 
dig. 50 %; and that on Horſes and Mares, viz. 10 J. That 


22 Car. 2. c. 13. diſtinguiſhes, between the Encouragements 


given for breeding Cattle of all * and for breeding Horſes. 
Vor. He M — That, 


Horſes are 
Cattle within 
the Black Act. 
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22 abo. 
lute and De- 
claration gui 
Zam well 


** 


That, when 14 Geo. 2. c. 6. made it F elony, fans Clergy, | 
to ſteal Sheep or other Cattle, it was found neceſſary to ſpecify, 
by 15 Geo. 2. c. 34» what Cattle were intended by the Act. 


een theſe e Objections, Blackſtone Juſtice, who tried the 


. Priſoner, reſpited the Judgment till the next Aſſiſes, and 


laid the Caſe before all the Judges at Serjeants Inn, the: firſt 
Day of the preſent Term; who unanimouſly agreed, that, as 
the Statute 22 & 23 Car. 2. c. 7. had made the Offence of 
killing Horſes by night, a ſingle Felony, this Statute 9 Geo. f. 
was only to be conſidered, as an Extenſion of that Statute : 

And ſome Precedents were cited of capital Convictions (but 
none of Executions) upon this Branch of the Statute, Where- 
fore it was agreed, that Judgment of Death n be given at 


the next Aſſiſes. 


N. B. He was then reprieved for Tranſportation, and af- 
terwards (upon ſtrong Applications, from the Country) 
received a free Pardon. 


. 30 Lloyd 5 ul tam * 5 Wi 8 


wn N ge S. * 


ARES for the Defendant IE to ſtay Proceedings * 
Irregularity; becauſe the Capias did not expreſs, that the 


Plaintiff ſued qui tam, though the Declaration did; and cited 
VPilſen 392. 


Davy for plaintiff cited Cooke 75. Hickeringill and Knight, 


that, on a Clauſum jregit, You may declare in Covenant, or 


in any other Action; and Stra. 1232. Weavers Company gui tam 
and Foreſt. That it is not neceſſary to deſcribe Plaintiff, as 
Plaintiff guz tam, in the Proceſs. 


A Caſe was mentioned, by one of the Secondaries, in the 
King's Bench, P. 9g Geo. 3. Canning and Davis; where a Plain- 


tiff had ſtiled himſelf gui tam in the Latitat, and] declares, omit- 
ting the Qu tam; and this was held irregular, becauſe, by Yates 


| Fuſtice, Though the Plaintiff may ſtile himſelf Executor, or 


- himſclf = other ſuperfluous Deſcription in the Proceſs, * 
| : Eats | and 


Mich. Term 1x Geo. 3. C. P. 723 
and declare otherwiſe; yet this will not hurt; for the Demand 

is ſtill the ſame: But, in this Caſe, the very Nature of the 
Demand is altered; the Proceſs importing a Demand to the | 

| King and the Plaintiff; and the Declaration, a Demand to the 

| Plaintiff only. 


But, in the Caſe now before the Court, a Diſtinction was 
taken, that this does not tend to enlarge, but to narrow, the 
Plaintiff's Demand. And the Court, on the Authority of the 
Caſe in Strange, held it well enough, and diſcharged the Rule 
to owe Cauſe. 


Strithorſt against Græme. > 3 E. | H' Hh. 14 5, 


1 S UMP SIT. Pleas Non aſſumpfit, and Non afſump/it A Foreigner 


infra ſex Annos. Replication, that, before and at the Time always * 
when the Cauſe of Action accrued, the Plaintiff was beyond beyond Sea. 
not bound by 


Sea at Hamelen in Germany, and hath ſo remained eyer ſince ; the Statute of 
and hath not been within the Kingdom of England, ſince the . 
3 ſame accrued; to which the Defenn demurs, and Plaintiff 
„ joins in W "TR 
| = - 0 for Defendant _— at the Replication was bad; bw 
cauſe, if the Law ſtood ſo, F oreigners, who reſide always out 
of England, would have the Advantage of Natives; and that 
the Exception in the Statute of Limitations was meant only for 
Engl; ;/bmen, who occaſionally go beyond Sea. 


But by Wilmot Chief Juſtice, Gould and Blackflone (ab ſente 
Bathurſt) Juſtices. The Exception in the Statute is general; 
and therefore, there muſt be | | g 
Judgment for the Plaintiff. 


Dougal againſt Bow man. 


HE Court would not give Leave, for Non aſſumpſit and * Mere 
a Tender to be pleaded; becauſe it only ſerves to lengthen not a. 


the Record ; for the Plea of Tender always concludes with a - kf ger: 
ogether, 


I ES. 
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pay on Re- 
* queſt will re- 
8 vive a Debt 
- barred f 
Aa 4 by the Inſol- 
7 90 : 


but Requeſt 
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47- ſy brought. 


2 


. 


Defendant. 
who has ap- 
peared by 
Attorney as a 
Feme ſole 
Mall not 
plead in pre- 
pria Porjung 
48 4 Feme 
covert. 


Non aſſumpſit, as to the Reſidue of the Ms 


p14 Um * * eee | 
A rel. - Writ was ſued out, the Defendant promiſed the Plaintiff ; that, 


om. Iſſue, Non Humpfit, by Attorney. 


1 


And 
this, notwithſtanding the Caſe of N and Harriſon. M. 
25 Geo. 2. 2 Barnes. 293. 


Hatt ag iinſ Verdier. 


7 * ITAK ER moved, to ben the Defendant on 

Common Bail, and that all Proceedings on the Bail- bond 
and original Actions ſhould be ſtayed; the Defendant having 
been diſcharged, on the late Inſolvent Debtors Act. 


Nares ſhewed for Cauſe, that, a few Days before the preſent 


if he would pay him 1 /. 1 5. for a Wig which he had made him, 
he would waive the Benefit of the Inſolvent Act, and pay him 
11/7. 11s. for which this Action was brought, when he ſhould 
be thereunto requeſted. | | | 


Per Cur. This is a ſtrange Promiſe. But, if true, the 
Debt is thereby revived. ' But then the Plaintiff ought to make 
Requeſt, before he brings the Action : and, this not being {worn 
to, we muſt make the 


11 - | Rule abſolute. 


Conwell galt Thomas. 


KOQCEED IN GS had been ſtayed, on the common 

Terms of the Defendant pleading ifluably, Cc. She 
had then an Attorney on Record ; and now comes and pleads, 
in proprid Perſona, ©* That Ann the Wife of David Thomas, 
* who is ſucd by the Name of Ann Thomas, did not undertake, 
Mc | 


Davy for the Plaintiff infiſted, that this was an Abuſe of the 
Rule, tending in Effect to introduce a Plea of Coverture ; and 
moved, to ſet alide the Plea, and that Plaintiff might ſign 
* | : 


The Court ſet aſide 4 Plea, and directed her to plead the | 


 Sowley 


* een L 


2 He Cache, 2 


La. 
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Souley againſt Jones. 


OTION, to diſcharge the Defendant on Common Bail; 
he having been a Bankrupt, and obtained his Certi- 


Fcate. | 


Burland ſhewed for Cauſe, that the Debt was on a Bill 
of Exchange, for 601. that the Defendant lived in Ruſſel- Street, 
Bloomſbury ; that the Commiſſion of Bankrupt deſcribed him 

as of the Pariſh of St. Faith the Virgin in London, where he 


never lived; and that Plaintiff never heard of the Commiſſion, 


til! after he had ſued out the Writ. 


On theſe Circumſtances, the Court left the Defendant to 
take what Advantage he might, of this Bankruptcy, at the 
Trial; and diſcharged the preſent Rule, with Colts. 


Simmons pe Shannon. 


a was arreſted on a Capias returnable the 
firſt Return of this Term. On the 6th of November, the 
Phinti® left a Declaration, de bene eſſe, in the Office, with 
Notice to plead in four Days. On the zd Day after, the gth of 
Ned — Ge 1n Bail, 15 which the Plaintiff's 
Attorney excepted ; and, at the Bottom of his Notice of ſuch Ex- 
ception added a N. B. That a Declaration was left in the Office, 
three Days before, Sc. On the 13th of November the Defend- 
ant pleaded, that the Plaintiff was a Feme-covert. On the 19th 


of November, the Plaintiff ſigned Judgment. 


It was now moved, to ſet this Judgment afide ; becauſe 


the Plaintiff had not given regular Notice, of leaving the De- 


_ claration in the Office. And the Queſtion was, whether the 


Practice was, to give perſonal Notice of leaving the Declara- 
tion in the Office, in bailable Cafes: For, in Caſes where no 


ſpecial Bail is required, it was admitted that perſonal Notice 
Was neceſſary. 


Ver, II. | 8 Nares 


Court will not 


diſcharge a 
Bankrupt on 
common Bail, 
when the 
Commiſſion. 
appears to be 
groſly frau- 
dulent. 


1 


. 


"Peril No- 
tice of Decla- 
ration being 
left in Office 
is not neceſ- 


ſary in bail- V. * 


able Caſes. 
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Nares for Plaintiff cited Agutter and Philips M. 6 Geo. 3. 
to ſhew that the Notice was not neceſſary, in bailable Caſes. 
and Chritopher againſt Potts Otto. H. 12 Geo. 2. Pratt. Reg. 
in Common Pleas 149-1 a: 221. 


On the Authority of which Caſes, the Court held, that, 
in general, the Rule ought to be diſcharged. But, upon the 
ſpecial Circumſtances * this Caſe, the Coverture not being 
denied, on the Part of the Plaintiff; the Court ſet aſide the 
Judgment on Payment of Coſts. | 


/ 4 5 3.3 2 Roe on the Demiſe of Kaye againſt Soley Afienee. 


r N Ejectment, for the Roſe and Crown in A. the Defend- 
3 ant, who was Aſſignee of one Bow/and a Bankrupt, moved, to : 
ges, the Court ſtay Proceedings, on Payment of 114“. 65. 6d. Principal, In- 
49 tereſt and Coſts, due to the Plaintiff, on a Mortgage of the 
— bo Premiſſes in queſtion. It appeared, that on the zoth of Au- 

dhe Reſt. guſt 1763, one Fot les aſſigned the Premiſſes to Bowland, to 

bs 47: ſecure 1491. 4s. 6d. with Intereſt. On the 6th of January 
| : 1766 Bowland aſſigns to one Hinchlyfe, to ſecure 1001. and 
| 6 2 7 Intereſt: and on the 19th November 1768, Bowland and Hinchliſfe 
| aſſign to Kaye, to ſecure 1141. 6s. 64. There were allo two 
32 149 x < Ja hr Mortgages from Bowland to Kaye of different Premiffes, 
< a to ſecure re,.s J. and 2001. with Intereſt. And this Motion 

3 was to EIA ern Mortgage only, on * of Prin- 

2* 


4 20 eil Intereſt and Colts, under the Statute. 


Kaye, on ſhewing Cauſe, inſiſted, that all ſhould be redeem 
ed or none; eſpecially the third Mortgage for 200/, which he 
apprehended to be a wore: Security. 


And the Court refuſed to compel a n of the firſt 
Mortgage only, and 


Difcharged the Rule, with Coſts. _ 


8 A Megrage | ; - | | 
(3 Ec. will, Gulliver on the Demiſe of 1 ; 
70055 4 with ſpecial 4 yS agar, i/t he 
Circumſtan- 


925 14 Lan a in 2 bras this ſpecial Caſe was made, at the laſt Aſſiſe 
ns by at Abingdon Berks. 


27th 
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27th and 28th March 1706. By Leaſe and Releaſe, John | 


Dancaſtle conveys to William Smith and his Heirs, “ All that 
Meſſuage or Tenement, with the Appurtenances,” in Midg- 


ham Berks, then in the Poſſeſſion of ſaid William Smith, and 
„ therein after more particularly mentioned and expreſſed, that 
ce js to ſay, Two Cloſes of Meadow, and fix Acres of Arable.” 


(therein particularly deſcribed) with the uſual general Words. 


24th P ebruary 1707, William Smith made his Will, duly at- 


teſted ; and, “as touching his Worldly Eſtate,” he bequeathed 


„all his Goods and Chattels, Ready Money, Book Debts, and 
„other Debts, and likewiſe thoſe three Meſuages (one lying 
«© and being in M:idgham, and the others in Henwick) with 
© all Houſes, Barns, Stables, Stalls, &c. that lands upon or be- 
„ longs to the ſaid Meſſuages, to Elizabeth his Wife for Life, 
with Power for them, to whom ſhe ſhall give“ what ſhe leaves 
« at her Death upon the ſaid Meſſuages, to rid off the ſame 


„ within thirty Days.” And he gave © the aboveſaid Meſſuage 


«c lying in Midgham, with all Houſes, Barns, Stables, Stalls, Sc. 
< that are upon or belong to the ſaid Meſſuages, after thirty 
Days from his Wife's Deceaſe, to his Couſin John Fefferies and 
the Heirs Male of his Body for ever. 


The nid Teſtator William Smith died in 170%, and his Wi- 
dow Elizabeth took Poſſeſſion (inter alia) of the Premiſſes at 


| Midgham, mentioned in the Declaration, conſiſting of a Meſ- 
| ſuage, Barns, Stables, Stalls, Arable, Meadow and Paſture Lands; 


and ſoon after married Benjamin Normanton, and died 29th 


November 1766. John Fefferies the Deviſee died 1762, leaving 
the Leſſor of the Plaintiff his Son and Heir Male of his Body. 


By Indenture 1 zth January 1712. Benjamin Normanton and 


Elizabeth his Wife, (reciting that William Smith was ſeiſed in 


Fee of all that Meſſuage or Tenement, with the Appurtenances, 


in Miagbam, therein after more particularly, mentioned and 


expreſſed, that is to day, all thoſe two Cloſes, Sc. (deſcribing 
them verbatim, as in the Purchaſe Deed of 1706) and deviſed 


the ſame, to ſaid Elizabeth for Life Remainder to Jobn Fef- 
. feries and his Heirs for ever) in conſideration of 100 J. con- 


yeyed ſaid Premiſſes, to ſaid Fobn There for the natural Life 
of 


528 Mich. Term 11 Geo. 3. C. P. 


of ſaid Elizabeth and levied a Fine thereof to ſaid Uſes, in 
Hilary Term 1712. Said Premiſſes, by divers meſne Convey- 

ances, were granted to the Father of the Defendant, who held 

them during his Life; and, on his Deceaſe, the Defendant his 
Son and Heir entered, and hath ever ſince enjoyed the ſame. 


Q If the Leſſor of the Plaintiff i is intitled to recover ? 


Nuares for the Plaintiff argued. That an Sc. may well con- 
vey Land; and that Lands may paſs, as appurtenant to a Meſ- 
ſuage or Houſe. Hill and Grange. Ploud. 170. Cro. Car. 
269. Godb. 40. Wentw. Exec. 249. 


Jephſon for the Defendant inſiſted, that Sc. cannot mean 
Lands: And that, in all the Caſes cited ſor the Plaintiff, Lands 
are expreſsly mentioned. And he cited Cro. Car. 57, 203-2 : 
And. 123. Cro. Elix. 704. 


But the Court (Vilmot Chief Juſtice, Gould and Blackſtone 
Juſtices) were of Opinion, upon all the Circumſtances of the 
Caſe, that, as the whole Farm was purchaſed i in 1706, by the 

Name of a Meſſuage with the Appurtenances, and fo recited 
in the Deed of 1712; and as the Words of the Will applied 
to the Meſſuage are more properly applicable to Lands; it 
muſt be ſuppoſed that by Meſſuage he underſtood a Farm, Par- 
gain, or Tenement: And finding it conveyed to him by that 

- Name, he tranſcribed it into his M 11; and, by the Cc. meant 
to ſupply the Word Agpurtenances, under which the Lands 
were expreſsly conveyed to him. And therefore, ordered the 


| F © 57G: 1 Sg = th | | Poſtea to the Plaintiff. 


19 vil Fregmorion ON 1 Demiſe of Robinſon againſ} Wharrcy. 


Q Dcr. . 
ate made HA 0Þ 
rn to B. JECTMENT. $ pecial Calc. * 


« (whom he in- 
tends to mar- 


ry) and the - John e, ſeiſed i in Fee of a Copyhold Eſtate, iſt 4 /olo 


Heirs of their 


. 1 r guſt 1720, ſurrendered the ſame, ad Opus & Uſum Marie Arnall 6) 
l 23. begotten is {quam in U. verem ducere intendit) & Heredibus eorum duorum 


an Eitate for 


Life to P. Cor porum legitime procreatis, et pro Defectu talis Exitils, ad Opus 
* with con: & Tum reftorum 3 at * Jcbannis e And, 


tingent Re- 
11 \ 


* 1 00 „ 
339 ) : 
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21ſt October 1720, ſaid Mary Arnall was admitted, tenendum 


| bi & Heredibus eorum duorum Corporum legitime procreatis. 
Remainder, to the right Heirs of Yen Robinſon. 


The Marriage took Effect, between the Surrender and Ad- 
miſſion. And in 1735 Mary died, leaving John her eldeſt Son 
os hte: by 2 Jobn Robinſon, and born in 1722. 


Jobn Robinſon the Son died in 1745, leaving the Leſſor of 


the Plaintiff, his only Son and Heir, born in that Year ; who 


was duly admitted Tenant to the Premiſſes in 1769. 


By the Cuſtom of the Manor, Huſbands are intitled for Life 
to a Tenancy by the Curteſy, in the Inheritance of their Wives, 


whether ſeiſed before or after Com 


Jobn Robinſon the Surrenderor ſurvived his Wife ; and in 


and has been in Poſſeſſion ever ſince; and faid John Robinſon 
died in 1767; having, previous to bla Surrender to the De- 
fendant, done the proper Act to bar an Eſtate Tail, ſuppoſing 


him intitled thereunto. 


This Caſe was argued laſt T; rinity Term, by Nares Serjeant 
for Plaintiff, and by Feph/on Serjeant for the Defendant ; and 
in the preſent Term, by Burland Serjeant for the Plaintiff, and 


Foſter Serjeant for the Defendant. 


For the Plaintiff, it was argued to be an Eſtate Tail in the 
Wife, and therefore not barrable by the Huſband ; but that it 
deſcended to John Robinſon the Son, and on his Death, to the 
Leſſor of the Plaintiff, the Grandſon, ſubject to the Curteſy 


Eſtate of Robinſon the Surrenderor. 


1746 ſurrendered to the Defendant in Fee, who was admitted 


Not the Defendant, it was inſiſted to be only an Eſtate for 


Life in the Wife, with a contingent Remainder to the Heirs 


of the two Bodies of her and her Huſband; and that, as Nemo 


eft Heres viventis, the Alienation of the Huſband after the Death 
of his Wife barred this contingent Remainder, 


Vor I. | Oo > Wilmat 


ad 
1 


| Mich L, Term 11 Geo. 3. G. P. 
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* 


Millnot Chief juſtice Ale the Opinion of himſelf, Ba- 
thurſt, Gould, and Blackſtone Juſtices. 


It is impoſſible to read this Caſe, han wiſhing to conſtrue 
it in favour of the Iflue in Tail. A Proviſion for the Iflue of 
the Marriage was certainly the Object of all the Parties. Un- 
luckily for the Iſfue, in the Form it now ſtands, this could 
not have been the Caſe, whichever way we conſtrue the Sur- 
GHz 4G - Vite. render, If the Wiſe had been Tenant in Tail, ſhe might, if 
ſhe had ſurvived, have barred the Entail, being a Copyhold, 
as is reſolved, 2 Sid. 73. or (with her Huſband) might have 
© barred it, during the Coverture. If ſhe was only Tenant for 
Life, with a contingent Eſtate, to the Heirs of her Huſband 
and her own Body; that may be barred by the Huſband, in 
=; g ele caſe of his Survivorſhip. As the Event has happened, we could 
= 7 e. or 27” with for the Sake of the Iſſue, to conſtrue it an Eſtate Tail in 
a Fedor horns Wite. but upon very full Conſideration, the Words of 
Ly Fo the Surrender, as well as the Authority of the Books, are too 
9 WE eren been for us to get over. We cannot do it, without bendin 
„ eee the Rule of Law. The Surrender muſt be confidered, as it ſt : 
| Bard for i eber. 5 5 
PI 92 e Time it was made. the Marriage had never taken Effect 
b e he Woman would ſtill have had the ſame Eſtate. Whatever 
e o of Equity might have done, a Court of Law could not 
45-87 controll it. The Law has furniſhed a Redreis the Wife, in 
| dee a Caſe, by the Writ, of Cauſa Matriums prælocuti; but 
een, for the Man. Co. Lit. 204. 1 of ſo giving 
RO „ _ ee 1223 . che e Reverſion 
i D. * ee, even in his Life-time. ut, taking the Words, Hezrs 
628 cad. 2 of their two Bodies, to be Words of Deicription, and not of 
IL © Ward (ew 2 ieee Li tion; the Man's Reverſion would be preſerved. Co. Lite. 
4 1 ere Duſßbien fg. housh this Eve 
4.2 10ugh this Eve nt did not happen, nor was then in Con- 
os Shed Dr 32 remplatign ; yet we muſt conſtrue the Pete in the ſame 
4 fur & Renner £ if it had a DC A It 38 true, Or 
if pr; topple be ok. -uate it ALE ar can only GEN that . — 0 
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don't anſwer. F or, during the Life of the Hoa the Ifue dl Ar Hake. 
has only one half of the Qualifications. 


Tis ſaid, we may conſtrue it, Heirs of the Body of the Wife, 
by the Huſband begotten. This would anſwer to the Event 
that has now happened. But why not as well conſtrue it, 
Heirs of the Body of the Huſband, on the Wife begotten? That 
might have been equally neceſſary for the Benefit of the Iſſue, 

had the Wife ſurvived the Ha But the Owner has plain- 
I ſaid, no Child of our two Bodies ſhall have, the Eſtate, 
while either of us is living. Probably, he might not then 
be aware of all the Conſequences: but we mult follow his 
Words, and cannot tranſgreſs ſo fixed a Rule, as Nems eff Heres 


viventis. 


Different Perſons may claim under this Deſcription, at the 
Death of the Father and Mother. If there be two Sons, and then 
the Mother dies; next the Eldeſt Son, and laſt of all the Father. 
At the Death of the Mother, the Eldeſt Son has half the De- : 
ſcription ; at the Death of the Father, the Youngeſt has the 
Whole. When an Eſtate is limited to a Huſband and 
Wife, and the Heirs of their two Bodies; the Word Herrs, is 
2 Word of Limitation, becauſe an Eſtate is given to both the 
Perſons, from whoſe Bodies the Heirs are to iſſue. But, when A. AR, 
it is given to One only, and the Heirs of two, (as to the Wife | 
and the Heirs of her and A. B.) there the Word, Heirs is a | 
Vord of Purchaſe. For no Eſtate Tail can be made to one A a 0's "oh 
only, and the Heirs 'of the Body of that Perſon and another. &. 
This appears from Litt. ſect. 352. according to the true $2 2 
Reading collected from the original Editions. The common 
Editions make the Eſtate cySres, therein mentioned, to be, to 
the Widow and © , Heirs de Corps /a Baron de luy engenares”; 


which is not as near as might be to the original Eſtate intend- 

ed, if the Huſband had lived; viz. to the Huſband and Wife, lan AT |} 

and the Heirs of their two Bodies. But the original Edition” yaa I FS: 2: 
by Lerfrou and Macklinia, in Littleton's. Life-time, and the EL. CORY 


Ran Edition, which is the next (both which my Brother 


Blackſione has) read it th. as; Les Heirs de les Cor de fon Baron FT - . and 

5 at [uy ‚hRR which is quite conſonant to the original 77 eee, 
. 1 [-- Eſtate. And this Eſtate, to the Widow for Life, and 3 ** CHE 
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| A722 L087 LEG 2772/6 - L225 2 Zo £229 
.d — * Heirs of the Body of her Huſband and herſelf begotten, Lit 
His 8 * lein, in the ſame en declares not to be an Eſtate tail. 


in Lane and oF 


= rhe ſane is held in Dyer. 99. 
| 1 Roll. Rep. 438, and in Goſage and Taylor. Styles. 32 
which, from a Manuſcript of Lord Hale in Poſſeſſion of my 
Brother Bathurſt, appears to have been firſt determined in Eil. 
1651. which accounts for ſome Expreſſions of Chief Juſtice 
Rolle in Style's Caſe, which was in T. Paſch. 1652. There it 
was expreſsly held, that this was a contingent Remainder, to 


the Heirs of both their Bodies. 


The only Difference of theſe three Caſes from the preſent 
is, that there the Wife had an expreſs Eſtate for Life, and here 
not. But, upon legal Principles, the Caſes are juſt alike. An 
Eſtate to A. and the Heirs of his Body, is the ſame as an 
Eſtate to A. for Life, Remainder to the Heirs of his Body. 


We are therefore all of Opinion, that this was a contingent 
Remainder to the Iſſue; and not being capable of taking Effect 
>, Þ at the Determination of the particular Eſtate, 1s therefore - 


for ever; and ſo, 


E of Nonſuit muſt be entered. 


The End of Michaelmas Term 11 Geo. 3. F796 
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11 Ges: * "77% In the Comm æ . 


The King againſt Richard Mortis. 


Hall, and brought to the Old Bailey againſt the Pri- 
ſoner ; for feloniouſly, &c. Hhooting at one 7. Bomas 


| N Indi&ment was found, at the laſt Seſſions at Hicks's 


| Parkinſon, in the County of Hergfers: . 


Y 
Ofﬀences 2- 
gainſt the 
Black A& 
may be pro- 
ſecuted in 
any County 
at the Option 


of the Proſe- 


The Black Act g Geo. 1. c. 22. ef. 14. directs, that all Of- 
fences againſt that Act (of which this is one) may be enguir- 
ed of, examined, tried, and determined, in any County in Eng- 


cutor. 


land, in ſuch Manner and F orm, as if the Fact had been there- 


in committed. 


Gould Juſtice, who ſate at the OI Bailey, doubted whether 
a private Proſecutor had a Power, to proſecute in any County, 
at his own Option; or whether a ſpecial Commiſſion muſt not 


be granted for this Purpoſe, by the King : And therefore, poſt- 


poned the Trial. 


But, on Diſcoucts with the Reſt of the Judges, the firſt 
Day of this Term at Serjeants-Inn, it was generally agreed, 
that the Words of the Statute extend to give the Proſecutor 
the Option; of chufing- his own County; and therefore, that 


this Indictment ſhould be tried at the O/d Bailey, next Fe- 
bruary Seſſions. | 


He was accordingly tried, convicted, and executed. 


e E William 
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Attorney ad- 
mitted on 

ſpecial Cir- 

cumitances. 


Ce 


al. 95 > Mr. Stables, and lived as a Clerk with Mr. Hickey, an Attor- 


_ afterwards, from Trin. 1767 to Michael mas 1768, lived as prin- 


William Fletcher's Caſe. 


Pp IELLAM Fletcher, being intended to be bred an At- 

torney, was by an Article not flamped, on the 6th of 
Auguſt 1760, articled to Mr. Stables an Attorney of Yorkſhire 
(in whom the Father, who was a Tradeſman, intirely confid- 


j0,ed) for three Years and an half, to ſerve him as a Clerk, and 


to do his other Work. On the 6th of February 1764, he left 


ney in London, for two Years, but was not articled. From 
thence, he went to Mr, Dagge another eminent Attorney; and 


cipal Clerk to Mr. Search, at a Salary of ſixty Guineas per An. 
num, and was intruſted with all his Buſineſs. 29th Tune 1769 
he was articled to Mr. Fofter Powel, for one Year and an halt 
and ſerved the ſame. 


50 This Caſe being fully verified by Affidavits, the Court thought 
there was ſomething ſo very ſpecial in the Circumſtances, the 
eſſential Parts of the Duty required by the Statute being per- 


formed, that, to deny an Admiſſion, would be puniſhing the 
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Son, for the Confidence repoſed in Mr. Stables by the Father. 
And therefore, though they declared that this ſhould be no 
Precedent for. Supineneſs, they directed Mr. Fletcher to be ad- 


mitted; the Articles being previouſſy ſtamped. Mem. De Grey 


Chief Juſtice. Gould, As i. Nares Juſtices. 


N. B. On the firſt Day of this Term, "IH 22d his 


Majeſty was pleaſed to deliver the great Seal, with: the 
Title of Lord Chancellor, to the Honorable Henry Ba- 
burt, one of the Juſtices of the Court of Common Pleas, 
who was created Baron Apſley. And, on January 24th. 


Sir 7h Eardly Wilmot (on Account of ill Health) re- 
ſigned his Office of Chief Juſtice of this Court, in the 


Preſence of Mr. Juſtice Gould; and had a Penſion of 
2400 J. per Annum. On Friday January 25th William De 


Grey Eſq; his Majeſty's Attorney General, and George 


Nares Eſq; gy $ ne: kiſſed his 8 8 0 8 Han. 
2 | on 
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on being appointed ; the former Chief, the latter puiſne, 
Juſtice of the Court of Common Pleas ; and both were 
knighted. Edward Thurhw Eſq; was made Attorney 
General, and Alexander Wedderburn Eſq; Solicitor Gene- 
ral. And, on Saturday January 26th Sir Villiam De Grey 
was called a Serjeant (Motto, Pax & Honor) and both he 
and Sir George Nares were {worn in, the ſame Evening, at 
the Lord Chancellor's Houſe in Dean-Szreet Soho, On 
Tueſday F ebruary 5th Richard Leigh Eſq; —_— at Law, 
was ſworn in King's Serjeant. | 


Wad againſt Ganſell. 


CIRE fecias, « on a Judgment for 2000 J. The Declara- Declaration 
tion is of Michaelmas Term 11 Geo. 3. and ſets forth the Sen 


Judgment, and the Scire facias returnable the Day, vis. in fif- ol the Term, 

f | 4 unleſs there 
teen Days of St. Martin; and then proceeds; And now af this be any Cir- 
Day, comes the Plaintiff on the fourth Day &c. To this D 


cumſtance on 
5 cord, to 
claration the Defendant demurred, and aſſigned (among — any 


ſubſequent 
things, which were over-ruled) for Cauſe of Demurrer ; That — 


the Declaration, being of Mzchaelmas Term generally, muſt — og 
be referred back, by Relation, to the firſt Return of the Term 2 of chat 
viz. the Morrow of All- Souls, which is prior to the Return 8 — 
the Writ of Scire facias. But the whole Court were clearly of | 4 

Opinion, that where there is no particular Time marked, to | 
aſcertain the Date of the Declaration, it relates to the firſt Day 
of the Term : But here is a Time marked, and then it will 
relate back, only to the Eſſoign Day of the laſt preceding Re- 
turn. And in the preſent Caſe, as the Return of the Scire fa- 
cias is expreſſed to be on this Day, viz. Qurndena Martini; 
and the Appearance of the Plaintiff is expreſſed to be alſo on 
this Day, viz. the guarto die peſt: The Declaration cannot, by 
any fictitious Relation, be carried any farther back, but muſt. 
be referred, only to eighteen Days of St. Martin; and therefore 
is poſterior to the Return of the Scire facias. 


Judgment for the Plaintiff. 


Smith 


rr a — 


ap TONS 


736 1 Hilary Term 11 Geo. 3. ie. 


— 


I ad 752 Eci a ſpecial Caſe. CD vorg. 2 


| - viſe will not 
2 carry a ke. Robert Everden ſeiſed in Fee of the Lands in queition, and 


"3 — 16a other Lands on the 14th of September 1753, deviſed the Lands 
Lo - deviſed in queſtion to his Son Henry Everden and his Wife Eliza- 


75 ate, 72 2 smith on the Demiſe 4 Davis a ue 


to the Teſta- 
zz; i 420 tors right © beth for their joint Lives, and the Survivor of them; and, 


f unleſ 
# Ti . ND Col ce after the Deceaſe of the Survivor, to their Eldeſt 808. and 
* q Circumitan- « his Heirs for ever, and, if they leave no Male Iflue, to their 
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T] *« Daughters and their Heirs for ever. And if they die without 
« Tflue, then he gave, deren and deviſed the ſame, to his 
ca right Heirs for ever.” Afterwards, he deviſed to his Son-in- 
Law Humphrey Davis (the Leſſor of the. Plaintiff) © All his 
« Eſtates, Lands, Tenements, and Premiſſes thereunto belong. 
« ing, not therein before deviſed, bequeathed, &c. To hold to him 
„his Heirs and Aſſigns for ever: In truſt to ſell the ſame; and, 
after Payment of ſo much of his Debts, Funeral D 
and all other neceſſary Expences, as his perſonal Eſtate could 
net extend to pay; out of the Produce thereof, to pay certain 
| ſpecific and pecuniary Legacies, to his Children; and to divide 
the Reſidue equally, among his three Sons and five Daughters. 
And then deviſes all the Reſidue and Remainder of his Eſ- 
e tate both real and perſonal, of what Nature or Kind ſoever, 
* unto his Son-in-Law the ſaid Humphrey ne his Ties, 
1 * Adminiſtrators and Aſſigns, for ever.“ 


The Teſtator died on the 21ſt af F ebruary 1754, leaving Hen- 
ry his eldeſt Son and Heir, two other Sons, and five Daughters. 
Henry (who ſurvived his Wife Elizabeth) died on the m_ of 


. Ea 1769, and never had any Iſſue. 


Qu. Whether the ſaid Humphrey Davis, under either of the 
Clauſes in this Will, is intitled to recover? 


Glynn for the Plaintiff inſiſted, that, by the firſt Limitation, 
the Reverſion in Fee, expectant on the Eſtate Tail of Henry 
Evergen, and his Wife, remained i in the Teitator Robert; and 
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that the laſt reſiduary ſweeping Clauſe would carry that Rever- 
ſion, to Humphrey Davis. And cited Seymour and Bailey, in the 
King's Bench at Bar, to ſhew, that a Deviſe of the Re/iduum 
of real Eſtates would carry all Reverſions, then veſted in the 


Teſtator. 2 


Alſo, Doe on Demiſe of Dod and Ruſſel, in the Common Pleas, 
Mich. 1757. to the ſame Purport; notwithitanding there was, 


in that Caſe, a Deviſe to the Right Heirs of the Teſtator. 


Davy for Defendant, arzued, that, the Premiſſes in queſtion, 
being previouſly deviſed in Fee, were not ſubject to any reſiduary 
Deviſe: and that Doeand Ruſſal went on the peculiar Cireum- 
ſtances of the Caſe; which, from his own Paper Book, in that 


Cauſe, he ated to be, That the Teſtator Ruſſel, having ſeveral 


Eſtates, gave the Premiſſes in queſtion to A. for Life; Remain- 


der over in Tail; Remainder to the Uſe of his own Right 
Heirs. Other Eſtates he gave to Different Deviſees, in Tail; 
one only for Life; with Remainder (as to all) to his 
own right Heirs And one Eſtate, to the Devilee in Fee 


abſolute. And, from and after the Determination of ſuch 


« Eſtates for Lives, or other Eſtates or Intercits, he gave the 
« Whole, to James Dod, the Leſſor of the Plaintiff, for Life; 
«© Remainder, to his firſt and other Sons in Tail Male; Remain- 
« der, to his own right Heirs.” Ruſſel the Teſtator died in 
1751, and the particular Tenants of the Premiſſes in queſtion died 
in 1754. The Queſtion was, whether Dod ſhould take under 
this general Clauſe. And by Milles Chief Juſtice and tet. Cur. 
Judgment for the PlaintiF; becauſe the Bequeſt could, in no 
Event, take place and be ſatisfied ; unleſs the previous Deviſes 
to his own right Heirs be rejected, as nugatory and void. He 
allo cited Doe on Demiſe of Morris and Underdown in the Com- 
mon Fleas, 15 Geo. 3. Deviſe to three Perſons in Fee as 


Tenants in Commen, with a general reſiduary Deviſe to J. F. 


One of the Deviſees in Comes died, during the Life of Teſ- 
tator. Held, that his Part ſhonld go to the Heir at Law, and 


not to the reſiduary Deviſee. And he infiſted, that, where there 


is a Deviſe to the Heir at Law, if it be for his Benefit, he ſhall 
take by the Deviſe and not * Deſcent. Gowld/b. 88. pl. 14. 


Vo x I - 0 De 
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De Grey Chief Juſtice. 


; | Tere are ſome Propoſitions clearly eſtabliſhed, which will 
give Light to this Cale. 


My þ 
1 


ij. reſiduary Legatee, in the ſame State as it happens to be, at the 


i Mur : ; 

#1 | AY Death of the Teſtator. Not ſo, real Eſtates, which are of a 

bt , more permanent Nature ; for there, only ſuch will paſs by a 
i reſiduary Deviſe, as the Teitator really meant to deviſe, at the 


Time of making his Will. 


* 3 
5 


1 


3H 2 
luce lapſed afterwards by the Death of a Deviſee, did got go to 
the Deviſce of the Refduum. | 


Again, it is certain, that a reverſionary Intereſt which the 
Teſtator then has, will (if nothing be mentioned of it) pats 
by a reſiduary Devile. And there may be Caſes, Where a Re- 
verſion of an Eſtate, deviſed to a Man's own Heirs, may pais to 
a reſiduary Deviſee, under the general Clauſe; and others, 
where it will not. —— It is always a Queſtion of Conſtruction. 


x | No Argument is to be drawn, from the Poſition of Clauſes in 
| a Will; but all are to be talen together. Neither is the preſent 
nad ü | 
j tO"; 24, Queſtion, upon the /rga/ Operation of a Deviſe to a Man's 
| 27 | right Heirs ; but upon the Teſtator's Intention, by ſach Devite. 


It is ſaid; that the Devile to the [Icir is nugatofy, and muſt be 
47: rejected. But there is as much Reaſon, to rejeci the reſiduary 
N 4. Deviſe as nugatory, as the other. 

It is ſaid, that the Deviſe of the Reverſion being a Nullity, 
it falls into the Refduum, as being undeviſed. But it would 
rather fall under the ſecond Clauſe; for all undeviſed Eſtates are 
ſubject to the Truſt, which this is not now contendedto be. 


The whole is merely a Queſtion of Intention; and you can 
never infer an Intention, from a ſweeping reſiduary Clauſe. 


The 


Perſonal Eſtate, being of a fluctuating Nature, muſt go to a. 


Therefore, in the Caſe of Doe and Underdown, an Eſtate, 


And in Doe and Ruſel, 1 think the Court conſtrued it right. 


© £2 * N 2 N oy Fs U n 8 8 
. Bo Os Rs ᷣ⁰ÜAteↄ ↄ ↄꝓw̃ TAE rm᷑ RE SY. ̃ é⁵— f., OED Le ts SCION 3 ; : 
EO ORD IP JJ Rn ERIC ONE IE ob SE Ee Og gs 5, „ 
3 7 5 e en FL N N WY 5 = o 47 LI. 8 pogo Ser ; e 
AL) EE TH * r LES: SJ ͤ T 3 „ 7 SR to, + 3 = | 


7 83 

N 

8 8 8 
5 


* e 
RSA OFT WS FOES: 


Ro. Txt Fx "1 


r * yy a * 


63ꝗ3ꝙ＋m—i'n 


Suns ge Zo > 


Hilary Term 11 Geo. 3. C. P. 739 


— 


The Intention of the Teſtator is clearly, that his Heir at Law 
ſhould have the Land, failing the Iſſue of his Body. 


= As for Authority; In Ameſbury and Brown, 25th May 1750. 4 3 Ce. 477: 
Teſtatrix, having four Siſters, deviſes particular Eſtates to them, ec, . 
with Remainder to her own Right Heirs. Afterwards, a ge- R. Gu 6. 
neral refiduary Clauſe to one of the Siſters: And had no other 77 4 * 

real Eſtate. One of the particular Eſtates determines. Lord 
Hardwicke held, that the Reverſion did not paſs by this reſi- 
duary Clauſe; and that, though the Deviſe may not operate, 
to make the Heir take it by Purchaſe; yet, it is in the Nature 
of an Exception, out of the reſiduary Clauſe. | 
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This Caſe was recognized and approved by Lord Nortbington, 
in Robinfon and Knight 12 July 1762, which was alſo a Caſe 
= of a rcliduary Devile, and determined upon Intention merely. 
I am thercfore of Opinion, with the Defendant. 


| Gould Juſtice of the ſame Opinion. 


Blackjlone Juſtice of the ſame Opinion. Here are three Diſ- 
poſitions. The 1ſt Clauſe deviſes ſpecific Lands to his Son 
and Daughter in Tail, with Remainder to his own right Heirs. 
The 2d devites ſuch Eftates, in point of Locality, as he had not 
before deviſed, to Davis, to be ſold for the Benefit of his youn- 
ger Children. The Eſtate in queition cannot come under this 
Deſcription, for it is previouſly deviſed. The 3d Clauſe deviſes | 
ſuch Eſtates, as well in point of Intereſt, as Locality, as he | IN 
had not before deviſed, to Davis abſolutely in Fee. For Ręſidue, 
and Remainder are relative Expreſſions, and muſt refer to what had 
been before deviſed. Whether the Deviſe of the Reverſion to 
his right Heirs, could, in point of Law, take Effect or not, 
it is in fact deviſed: and, by ſuch Deviſe de Jado, it is (as Lord 
Hardwicke expreſſes it) excepted out of the general reliduary _ 
Clauſe, The reſiduary Deviſe would extend to any latent Re- 
verſions, he might have in him; but not to thoſe, Which he 
has expreſsly diſpoſed of otherwiſe; unleſs there be ſpeciah Ci 
cumſtances, as in Doe and Rujed. 


740 . Hilary Term II Geo. E. C. p. 


— Emmons 


Nares Juſtice, having bee of Counſel in the Cauſe, gave no 
Opinion. 


Jud gment for the Defendant. 


Long agaizft Linch. 


| fu NC | 
| 45 Ns 8 5 16 H moved, that the Defendant be diſcharged, on en- 
WE ces of = | 
ons of th tering a common Appearance. The Afﬀidavit to hold to 


-\tron, are Bail was, "that the Defendant on the 1oth of October 1767, en- 


an Afdari tered into Bond for cooo with Thomas Rice Stephen, to the 
pare Plaintiff conditioned for Payment of the Rent of Thomas Rice 
8 Stephen, for certain Eſtates in Ireland, to the Plaintiff his Leſſor; 
the Debt. | and that 2 300 / is now due to the Plaintiff, on Account 
of the Rent of ſaid Thomas Rice Stephen. It was inſiſted, that 
Ah e. a poſitive Oath of the Debt was neceſſary, and not an Affidavit 
| only of mere Inference and Concluſion. 2 Barnes 58. 2 Burr, 
19 9 2. 22/5 655. Stra. % It's poſſible, that the Bond may be releaſed 
| or cancelled ; which would diſcharge the Defendant Zznch, and 
yet Stephen's Rent be ſtill in Arrear to the Plaintiff. If the 
Bond be in force, and the Rent due, what hinders the Plaintif 
from ſwearing, that 2 300 “ is due on the Bond? His declining. 


to do . affords Room, to ſuſpect a Subterfuge. 
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| Burland for the Plaintiff ſhewed for Cauſe, that the Statute 
only requires, that Affidavit be made of the Cauſe of Action, 
in order to hold to ſpecial Bail; which is done here ſuſficiently, 


though there is no poſitive Oath of a Debt from Lines to 
*. 


And of that Opinion were Gould and Nares Juſtices. Black- 
Stone moe contra, that the Affidavit ought to be e 


9 . Suge De Grey Chick Juſtice dubitante. 


Rule to ſhew Cauſe diſcharged: and a Fertnight's Time 
allowed the Defendant to find ſpecial Bail, 


Melchart 


re 


— 
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Melchart againſt Halley. 4 A 4 ew of Me, _ 


tag. 


BURL AND moved to ſtay Proceedings, in an hee on the 
Caſe for Promiſes for 10, 00 J. till the Plaintiff paid the 


Coſts of a Nonſuit on the ſame Cauſe of Action, in a Suit 


brought in the King's Bench: Though this is uſually done, only 
in Ejectments; yet this was a ſpecial Caſe, and the Motion 
equally reaſonable. The Plaintiffs were Foreigners ; and the 
Cauſe of Action aroſe, upon ſome German Contracts for Forage 
in the late War. No Claim was made by the Plaintiffs, till 
after the Commiſſion for liquidating thoſe Demands was cloſed; 
and then they brought an Action againſt the Defendant, in 
his own Right, ſuppoſing him perſonally liable. On a Trial 
before Lord Mansfield at Niſi prius, the Plaintiffs were nonſuit- 


ed; but had Leave to move, for a new Trial; which Motion 


was, on ſolemn Argument, rejected by the whole Court of 
King's Benek 


The ſame Action is now brought here: and there is the ſame 
Reaſon, after a Nonſuit on the Merits, to grant this Rule, as 
in the Caſe of Ejectment: and more eſpecially, as, the Plain- 


tiffs, being Foreigners, no Coſts can be recovered againſt them. 


In Baſs and Firmen. 1 Lord Raym. 697. This Motion was 
refuſed, becauſe the Merits did not come in queſtion. But, in 


Groſvenor and Cape in the Common Pleas P. g Geo. 3. Trover 


was brought, to try a Queſtion of Bankruptcy. The Merits 
were fully gone into; and the Opinion of the Court was with 
the Defendant and Judgment had. Afterwards, an Applica- 
tion was made to the Court of Chancery, which concurred 
in Opinion with this Court. After which, a new Action was 
brought, in Caſe, for Money had and received, and not in 
Trover, leſt the former Action in Trover ſhould be pleaded 
in Bar: but profeſſedly, to try the ſame Queſtion of Bankruptcy 
over again. And per Wilmot Chief Juſtice et Cur. Before the 


Court permits this, you ſhall pay your Coſts. The general 
Rule is indeed otherwiſe; but this depends on the particular 


Circumſtances of the preſent Caſe. N. B. Grofvenor made 
Affidavit, that he was incapable of paying the Coſts. 
Vol. II. | R In 


Coſts of the 
firſt Action on 


the Caſe to be 


paid, before 
a ſecond be 
allowed to 
proceed, on 
the ſame Ac- 
count; when 
the Merits 
have been 


fully tried. 
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In . and F ulford 2 Burr. 1177. An Tri Gentleman 


was obliged to give Security, for Coſts in Ejectment. In Carr 


and Sharp, Tr. 9 Geo. 3. in the King's Bench. Motion to ſtay 


Proceedings, till Coſts, for not proceeding to Trial in a former 


Action upon the ſame Subject, were paid; and that the Plain- | 


tiff, who lived in Jamaica, might give Security for the Coſts 
in the preſent Action. Afton Juſtice thought, ſuch a Rule could 


not be granted, except in Ejectment. But Yates Juſtice men- 
| tioned Smyth and Lydcott, 1 Geo. 3. where that Point had been 


litigated, and the Court ſaid, it was reaſonable the ſame Rule 


 thould obtain in Actions on the Caſe, as well as on Ejectments. 


A Rule was granted to-ſhew Cauſe, on the firſt Part of the Mo- 
tion; but rejected, as to the Security for the future Coſts. 
On ſhewing Cauſe it appeared, that no Declaration had been 
delivered; and therefore no conffat, whether the Caule of Action 
was, or was not, the ſame. The Rule diſcharged. In Lord 


Byron's Caſe, 1 Ventr. 100. (mentioned by Gould Juſtice) M. 


22 Car. 2. There was the ſame Attempt, and the fame Counte- 
nance given to it by the Court. But it is only a Rule to thew 
Cauſe, as appears from the Record. 


Die Lune prox. poſt Craſtino Anim. 22 Car. 2. 
© Dominus Byron?“ Dies Merc. prox. poſt Craſtin. Anim. dat' 


% Gibbs. 55 eſt Quer. ad oſtendendam Cauſam, quare 


non ſolveret Cuſtag' taxat' ſuper non pros' vel ceſſet ulterior' 
5 proceſs' ſuper Actionem nov” proſecut. quouſque ſolveret Cuſ- 
** tag prædict' ſuper Notitiam hujus Regulæ ei dand'. Ex 
„ Motione Magiſtri Richardſon.” | 


Moſt probably the Coſts were paid, and ſo nothing further 
done. For, the Rule being never diſcharged, the Action muſt 
otherwiſe be ſtayed. Ve 


Davy and Lergh Serjeants. S. 8. 
Jephſon for Plaintiff ſhewed Cauſe. 


That this is a new Motion. The Caſe differs from Groſvenor 
and Cape, becauſe the ſecond Action is recently brought. — 


There they laid by, above a Y car; and a Dividend had been made 
by the Aſſignees. 


That, 
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That, in Lazarus and Pritchard, H. 11 Geo. 2. 1 Barn. 100, 
and Real and Macky, P. 17 Geo. 2. 2 Stra. 1206, it is held that 
this can never be done, but in Ejectments. That, as to the 
Plaintiffs being Foreigners, that ought not to put them in a 
harder Caſe, in a Cours of Juſtice, than if they were natural 
e | 


The Court took a few Days to conſider the Caſes; and then, 


De Grey Chief Juſtice. If the Court can do what is now 
Fre by the Defendant, no Doubt it ought to be done. Be- 


fore the Plaintiff proceeds here, he ata to pay the Expen- 


ces 1 from his falſe Claim in the Court of King's Bench, 
where the Matter was fully heard, and determined againſt him. 


In ſome Inſtances, the Court has never ſcrupled to do it; 
particularly in the Caſe of Ejectinents. But it is ſaid, they are 


more in the Diſcretion of the Court. True, theſe being fic- 


titious Proceedings, the Court will ſo modify and correct them, 
that Juſtice ſhall be effectually done. But if it is Juſtice there, 
it is alſo Juſtice in other Caſes. 


But it is not only in Ejectments, that the Court has ſhewn 
it's Readineſs to apply this Remedy, if the Caſe would bear it. 
Lord Byron's Caſe, Baſs and Firmen, and others that have been 
mentioned, were of this Kind. The Motions miſcarried, not 
becauſe improper in general, for then there would have been 
no Rule to ſhew Cauſe; but becauſe, upon Examination of the 
Circumſtances, they did not turn out to be proper Caſes. 


But, in Groſvenor and Cape, the Court was well ſatisfied, that 
the ſecond Action was vexatious ; and therefore, made the Rule 
abſolute in that Caſe. 


As many Circumbanae concur, in this Caſe as in that, to 
ſhew the Plaintiff ought to be ſatisfied, with the Determination 
of the former Action. Wherefore I think the Rule ſhould be 


abſolute: And though I do not ground my. Opinion upon the 


Plaintiffs being Foreigners; yet, the Circumſtance, ef their 


2 being 


A. 


744 


Hilary Term 11 Geo. 3. C. P. 


being Foreigners, makes this ſecond Action the more vexatious; 


becauſe there is no Security or Remedy for Coſts. 

Gould Juſtice, of the ſame Opinion. 

The true Ground of the preſent Rule is, that the ſecond 
Action is vexatious. 


The Principles of the Common Law warrants even Security 
for Coſts. The Plegii de proſequends aroſe from the Law's Jea- 
louſy of the Plaintiff. And in Henry 34's Time, the Legiſla- 
ture provided for Coſts, even before the Statute of Gloceſter. 


In Caſe of 1 brought in the name of Infants, the 
Court compels the 1 Amy, to give * for Coſts. 


Blackſtone Juſtice, of the ſame Opinion, 


I lay the e of the Plaintiffs being Foreigners, 
intirely out of the Caſe. The King's Courts ſhould be as open 
to them, as to Natives; and no Diſcouragement ſhould be given 


to them, when ſuing for a fair and juſt Debt. Such a Practice 


would ruin the national Credit abroad; which is of the utmoſt 
Importance, to a trading Country. Our Merchants obtain the 
more extenſive Credit, from the Opinion which Foreigners 
entertain, of the Juſtice of the Engliſh Courts. 


But, I think, that in all Caſes, where the Merits have been 
fully heard and determined, it would be a good Rule, that it 
ſhould not be re-heard in another Action, till the Coſts of the 
former were paid. The preſent Action ſecms to be indeed 
vexatious; but if the Plaintiff is diſſatisfied with the former 


Determination, he has a Right to take the Opinion of another 


Court. But then he ſhould pay all former Coſts, and ſet the 
Defendant, as near as poſſible, in the ſame Plight, as 1 no for- 


mer Litigation had been had. 


Nares Juſtice, of the ſame Opinion, and cited Lord Raym. 
865. Elwes and Mocata; where the Court heſitated, whether 
even an Adminiſtratrix ſhould not pay Coſts of a former Action, 
on bringing a new Aſſum pft. 
| ” Rule abſolute. 
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Wocd's Caſe. 


725 TAK ER mm for a Habeas Corpus to Lew:s 
Chambers, to bring up the Wife of one Wood; on an 


Affidavit of the Huſband, that he is a Priſoner in the F leet, and 


Some Doudts being ſtarted, as to the Powe or Propriy ge 
of this Court's granting ſuch a Habeas Corpus at Common Law 
for a Perſon under private Confinement, the Court choſe to con- 


ſider of it, till the next Day. And then, De Grey Chief Juſ- 
tice expreſſed his Surprize, how ſuch an Objection could 
ariſe, againſt the Juriſdiction of this Court, characteriſtically: 
But now ſaw clearly, how the Doubt had ariſen : — from what 


is dropped, in 2 1nft. 55. 4 Inf. 290. Dyer 175. 2 Hal. P. C. 


49s 47% + 
DS. foe Ki 


HabcasCorpus 
at Common 
Law grant- 
able in C. B. 


as well as in 


that came, detained his Wife from him, againſt her Conſent. B. R. ' 
| | 25 Page FuAl. 
CAA 


CT CA - 


144. That the Court of Common Pleas may grant Habeas Cor- 


pus if the Perſon be privileged there, or in order to charge him 
with an Action. The Queſtion however was not much agitat- 


ed, till the Time of Car. 2. And then, in Buſhe/'s Caſe (2 
Fon. 13. Vaugh. 155.) the Matter was fully conſidered. And 
though Lord Chief Juſtice Vaughan, upon prudential Reaſons, 


oppoſed the granting the Writ; yet, he did not diſpute the 


Power of granting it: and when granted by the other three 
Judges, he joined in diſcharging the Party. The ſame thing 
happened the next Term but one, Carter 221. And, in the 
Term preceding, the Court expreſſed an Unwillingneſs to grant 
ſuch Writs, becauſe they could not, in all Caſes, be ſo effica- 
cious, as if returnable in the King's Bench 


had a Doubt of their Juriſdiction. 2 Vent. 24. 


The Pre- 


cedent in Buſbel's Caſe, and the Caſe in Carter, was followed. 


up in Jones's Caſe, 2 Mod. 198. So that the Juriſdiction ſeems 


which mentions the Courts of King's Bench and Common Pleas as 


co-ordinate, confirms the ſame Doctrine. As to the Propriety 
of granting it, if the Subject will apply for it in this Court, 


I don't ſee how we can refuſe it, falvo Furamento ; which is, 


to do Juſtice between Subject and er 
Vor.. II. "EE 8 | Gould 


but they never 


now to be clearly eſtabliſhed. And the Statute 16 Car. 1. c. 10. 


HCA. 


Hilary . . p. 


a 


Ejectment 


4 C. 2. 


Chief Juſtice in Car. ad's Time, have now eſtabliſhed the 


Tender of 
Rent before 


delivered ſhall 
ſtay Proceed- 


. 1 
ings under 


— 


Gould Juſtice of the ſame Opinion. The Writ of Homine re- 
plegiando was returnable in this Court, as well as in the King's 
Bench. In 2 Hal. P. C. 313, many Caſes are cited, where 
Priſoners were diſcharged by this Court on Habeas CpG 
though no Cauſe of Privilege returned. 


Blackfone Juſtice of the ſame Opinion. He thought, that 


originally the Writ of Habeas Corpus at Common Law could 
only be iſſued out of the Court of Common Pleas, when the Party 


was privileged, or to charge him with a Suit. But that after- 
wards in favorem Likereatic, a mere Suggeſtion of Privilege was 


allowed to be ſufficient to grant the Writ; and a Copias was 


afterwards ſued out for Conformity, to attirm the Juriſdiction. 
This is the Meaning of 2 Hal. P. C. 144. If n Perſon is ſued 
e in the Court of Common Pleas, or is ſuppoſed to be fo ſued, 


Habeas Corpus lies in the Common Plaus. But when the 3 


16 Car. 1. had put both Courts upon the ſame Footing, with 
regard to the Writs of Haveas Corps therein. mentioned, this 
Nicety began to be diſregarded, and the Caſes cited by Lord 


Bo 8 


neral Juriſdictian ar hs a Doubt. 


Nares Juſtice, of the ſame Opinion, cited 2 IH. 615. and 
the ſaying of Lord Hobart, Boni Fudicis eff, ampliare Furiſ- 


diftionem. 


The Writ was granted, and a Return was made the laſt Day 
of the Term, that Mrs. Wood was not in the Cuitody of Chambers. 
before, at, or ſince the Writ. And Mrs. Wood herſelf appeared 
perſonally, and declared, ſhe was under no Reſtraint or Confine- 


ment; and was told by yy Court, ſhe was at Liberty to go 


where ſhe pleaſed. 


Goodrig! t on the Lemile of Stevenſon again Noright. 


ID; AV moved, to ſet aſide Proceedings with Coſts. This 
was an Ejectment, under the Statuse of the 4th of Geb. 2. 

c. 28, for Non-payment of Rent, the Leaſe having a Condition 

of Re-entry. The Declaration was delivered on the 4th of Decem- 

2 | ber 
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Z ber 1770; but, on the 7th of November preceding, the Tenant 
| in Poſſeſſion had tendered his Rent, which was refuſed by the 
Leſſor of the Plaintiff, becauſe he had put the Affair out of his 
own Hands. On 23d November it was again tendered, before 
Witneſs; and being again refuſed, the Tenant left the * 
in his Landlord's Bakehouſe 1 in his Preſence. 
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Leigh ſhewed for Cane chink Inſtructions had been given ee 
an Attorney, to bring the Action. That the Tender ſhould be * 4 if 4a. > 
made before Action brought, in order to ftay Proceedings : 
Otherwiſe, it 1s merely Matter of Defence upon the Trial. 


. R 
WWW . 
o „„ 


But by Gould and Blackflone Juſtices (a&fentibus de Grey Chief 
juſtice, and Nares Juſtice) The Tender was made, Babor any 
Notice of the Action; and therefore, the 


Rule 3 


Henzel Demandant avainſl Lodge Tenaat, Lawſon 3 2 #7 ods. 


Vouchee, Sy. 
- C24 . IDO Ang: Po 1 15 


HE Deed to lead the Uſes of this Recovery mentioned, Amendment 


* of a Recovery. 
| = „all the Vouchee's Lands in Aldenham or e [ſewhere in by — ©. 


c the County of Kent, in the Occupation of Robert Goddard.” Wk = '9 e, 
Robert Goddard rented one intire F arm of the Vouchee (all ſworn Z Unm- A. | 


to be intended to paſs by this Recovery) being principally in Pho. 


4 the Pazith of Aldenham, but Part thereof lay in the Pariſh of /, 288 
| = AMerſham; which was not, at the Time of the Recovery, known * 0%" 
do the Parties. Fofter moved, to amend the Recovery, by in- 75 Her 
: 3 ſerting the Word Merſham. The Court took time to conſider, fare. ers- 
5 & till the next Day; and then gave Leave to amend. 
a RY 3 Will. 154. 
| 7 | Action cannot 
| Dag liſh areinſe \ Weatherby. de 
: e, b84 " 
7 ATH ERB drew three Bills of Exchange on Morley, Bill of Ex- | 'Y 
_ = | change till 
1 A payable to Daggliſb. Two were tendered for Payment, Notice of 
0 and refuled, No Account was given of the third. = — 
* I | „„ Abſconding 


D 283 l iſh oftheDrawee. 
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Daggliſb brought his Action againſt the Drawer, for the 
Value: But, not proving any Notice given to the Drawer of 
the Non- payment, or that the Drawee was inſolvent, or had 
abſconded, De Grey Chief Juſtice, at Nj 2% prius, nonſuited the 


Plaintiff. 
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Jepbſon moved, to ſet aſide the Nonſuit, and for a new 
Trial; becauſe no ſuch Notice to the Drawer is neceſſary; but 

| afterwards, deſpairing to ſupport his Motion, and having con- 
ſented to be nonſuited at the Trial, the Rule - was (withour 


Argument) 
8 


39% 4 3 ils 16 Hi Snowden againſt Thomas. 


Note of Hand D EY” 1 to ſet aſide a Writ of Enquiry, which had 
kt be prov- 

ny le pe aſſeſſed Damages at Six Guineas on a Note of Hand, which 

Enquiry, tho was not proved at the Execution of the Writ : on the Au- 

declared upon 


in the Action. thority of Billers and Bowles. 2 Barn. 190. Ellis and Wall. | 
701d. 192. | | 


. Glyn wed te” Cauſe, that the Declaration contained two 
Counts; one for the Note, another for Money expended. 

Defendant pleaded a Set- off. Plaintiff replied and denied the 
Set-off, and, for want of a Rejoinder, ſigned Judgment. That 
this Set-off admits the Debt. That the Note was produced 
on the Execution of the Wri: of Enquiry; and the Defendant 
offered to confeſs Damages, on being allowed a Month's Stay 
of Execution, which was not agreed to; but the Jury thereupon 
found the Value of the Note. 
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De Grey Chief Juſtice. 


. | . Damages muſt either be proved, or admitted. The preſent 
Caſe does neither; for the Set- off confeſſes only general Da- 

3 mages on both Counts. The Note therefore ought to have 

* * 3 been proved. But the Confeſſion of the Defendant's Attorney 


41. 5 makes 


1-4 
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i makes this Caſe particular, in it's Circumſtances, and on that 
of Ground only, 1 am for diſcharging the Rule. 
le G Blackſtone, Nares Juſtices accordant. 


Rule diſcharged. 


_ | 
ut * . ding , WY 
1— 4 x | „ | 
ut EIGH moved, to > ſtay Proceedings on 7 of E Declaration 
i, Debt and Coſts of the Writ. The Caſe was, that, on Satur- _— 
day the 1oth. of Ns vember 1770, the Defendant was ſerved with 3 
proceſs on an Action againſt him, as Indorſor of a Bill of Ex- Defendant 
change. On Sunday the 11th, he conſulted his Attorney, who e 
advited him to pay the Bill, to prevent further Charges. At N 
12 © 'Clock on Monday Neon, the Attorney went to Plaintiff's Return. 
d Attorney, to tender Payment. He faid, he was drawing De- 
h „ clarations againſt the Drawer and Indorſor, and muſt alſo be . 
1 4 paid ſor them. The Defendant's Attorney would have paid him 
5. 5 for cue, but he infiſted on being paid for both; and, after ſe- 
| ED Proceedings and Attendancies on the Judges at their 
Chambers, the Plaintiff. gave Notice the __—_ November of filing 
70 4 Declaration. 
as paid ſhewed for Cauſe, that the Bill was due in Auguſt : 
11 The Capias ſued out 6th November, returnable the 12th : Served 


ad * on the 1oth, at eight in the Morning. That the Rule is, that, 
if a Summons to attend a Judge be taken out before the Return 


nt ; | 
9 Day, or Tender made before that Time; no Declaration is to 
5 be paid for: but, if on the Return Day; then the Declaration 
muſt be paid for. And it was agreed, that if any Declaration 
was to be paid for, the. Plaintiff's Attorney was intitled to 
be pug for both. 1 . | 
at But the Court held, that, though a 0 may be deli- 
2 vered de bene e, on the Return Day, and it ſhall be good for 
5 many Purpoſes; yet, being in favour ef the Plaintiff, to ex- | | 
e pedite his Cauſe, it cannot be delivered, ſo as to charge the el. 12 43 


5 5 e Nom paying for the Berka till the Appearance“ 12A. 4 
2 7 Vol. II. d ; 1 Day, y 
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Day, which was Nov. 15. For hl four Days of Grace are al- | 
lowgd to Detendant, to make an end of the Cauſe, by Payment 
of the Debt or otherwiſe. And, if this Practice were to be 
countenanced ; an Attorney might delay the Service of the Writ, 
till the Night before the Return, and charge the Defendant with 
the Coſts of the Declaration, as well as of the Proceſs. 


— 


Rule abſolute. 


The End of Hilary Term 11 Geo. 3. 1771. 


Eaſter Term 


11 Geo. 3. 1771. In the Common Pleas. 


Je G 4 "my „ -- Onſlow again Horne. 
ASE, for a Libel; and alſo for malicious and ſcan— 


Charp! ng a 


„ae f dalous Words ſpoken of the Plaintiff. The Libel was 
with Want of ſet forth in hc Verba, in four ſeveral Counts. The 
5 5th Count ſet forth, that the Plaintiff being Knight of the 


„e for Shire for Surry, the Defendant on the 26th of Fune 1769, at = 
Epſom in the Preſence of many Freeholders aſſembled to con- 5 
lider of Meaſures to be taken, in ſupport of the Right of Elec- 
tion, when it was propoſed, to inſtruc their Members, to take 
Meaſures on that behalf, falſely and maliciouſly ſpoke the 

Words following : © I expected to have met George Onſloco, 


© but find he is not here; for which I am rather ſorry, oy 
| 3 | came 


e 


—__ 
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« came here with an Intention, to have told him my Opinion of 
« him. And if he would have waived his Privilege, I would 

« have waived my Gown. I know him very well. I have car- 

« ried Letters from Mr. Onflow to Mr. Wilkes, full of Profeſ- 

« ſions of Friendſhip and Service, which were never kept. Nor 
indeed is it to be wondered at; ſince it is notorious, he never 

« kept his Word, unleſs where his own Intereſt was concerned. 

« 45 to the inſtructing our Members to obtain Redreſs, I am 

&« totally againſt that Plan : for, as to inſtructing Mr. On/low, we 

* might as well inſtru&t the Winds; and 'ſpould he even promiſe his 


« Afſtance, I ſhould not expect him to give it The 6th 


Count charged only the Words in Talics, without the intro- 
ductory ones. On Not Guilty pleaded and Iſſue joined, the Jury, 
at Kingſton Summer Aſſiſes 1770, found their Verdict for the 
Defendant on the four firſt Counts; and for the Plaintiff on the 
two laſt, with 400 J. Damages. 


In Mich. Term 1770, Ehn moved in Arreſt of Judgment, that 


the Words were not actionable, eſpecially thoſe in the 6th Count; 


and, the Verdict being taken generally on the 5th and 6th, if one 
fails, the Action is gone; and was ſupported by Feph/on. 
Whitaker and Leigh ſhewed Cauſe, and the Court took time 


to conſider, till Hilary Term 1771: when De Grey Chief 


Juſtice, and Nares Juſtice being come into the Court, vice 
Wilmot Chief Juſtice who had reſigned, and Bathurji Juſtice 
made Lord Chancellor; it was again argued in that Term. 


For the Defendant it was inſiſted, 1. That the $a; taken 


ſubſtantively, and without Relation to Perſons or Circum- 


ſtances, were not actionable, 2. That, if not actionable in 
themſelves, the Plaintiff's Character, as a Member of Parliament, 
would not make them ſo. 3. That, if actionable in themſelves, 
the Occaſion of ſpeaking them would excuſe them; being at a 
public County Meeting, where Freedom of Debate is neceſſaty. 
All which Propoſitions were {trenuouſly denied, on the part of 
the Plaintiff. And the Caſes relied on by both Sides were, — 
arriſon and Thornborough. 10 Mod. 196. — Afton and Blagrave 
Stra. 617. Ld. Raym. 1369. — Clarges and Roe. 3 Lev. 30. 
3 Mod. 26. — Sinn. 88. Raym. 482. — How and Prynn. — 2 
valk, 694. — 1 Roll, Abr. 50. Il. 29. Cro. Eliz. 306, 433. — 
Pincb- 


Eaſter Term 11 Geo. . P. 


— 


Princhbeck and Warwick. 1 Roll. Abr. 57. — Walden and Mit- 
chell. 2 FVentr. 265. — Palmer and Edwards. M. 13 Geo. 2. 
Cooke's Notes 160. — Cro. Fac. 339, 619. — Moore and Foſter. 
Crot Fac. 65. Yelv. 62. — Stawel and Cawne. 3 Lev. 50, — 
1 Roll. Abr. 43, 44, 45- — Duval and Price. Show. P. C. 12.— 
Kent and Pococꝶ. Stra. 1168. — Bever and Hide. P. 6 Geo. 3. 


Wilſon. 
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The Court took time to conſider, till the ſecond Day of this 


Term; and then 


De Grey Chief Juſtice delivered the Opinion of himſelf, Gould, 
Blackſtone, and Nares Juſtices. 


It is in vain to inquire, whether the 5th Count can be main- 
tained, unleſs the 6th can. For, as a Declaration may conſiſt 
of many Counts; ſo Damages may be given, either jointly or 
diſtinctly. But, if they be given generally and jointly, then if 
one Count fails, the Whole is at an End; for ſome of the 
Damages ſhall be conſtrued to be given on every Count. Dyer. 
369. 5. 5 Co. 108. 10 Co. 130. 1 Roll. Abr. 576. If Words 

actionable and not actionable, are laid in the ſame Count, the 
Damages ſhall be applied to thoſe Words which are actionable. 
10 Co. 131. But it is otherwiſe, when inſufficient Words are 
laid in a Count by themſelves. As therefore we think, the Action 
cannot be maintained on the ſecond Count, we give no Opinion 


with reſpect to the firſt. 
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And, as we think the Words in the laſt Count are not ac- 
tionable, either in themſelves, or as applied to a Meinber of 
Parliament; we ſhall give no Opinion, how far ſuch an Occa- 
fion, as the Meeting ſtated in the Declaration, would, or would 
not, juſtifſy ſpeaking ſuch Words, as would otherwiſc be clearly 
actionable. 
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Tne grand Conſideration for the Court at preſent, 1s, whether 
the Words, laid in the laſt Count, will ſupport an Action. 


There are two general Rules, for determining whether Words 
are actionable. | 


2 5 The 


We 


te 
n 
5588 
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1. The Imputation of Crimes, which would make the P a 


obnoxious to Puniſhment. Yet here, there muſt be Preciſion 
in the Charge. A general Charge of Wickedneſs, &c. would 
not be ſufficient. And the Pune to be incurred muſt 


not be light or trivial. Mere Impriſonment only, will not 


be always ſufficient. Ogden and Turner. Salk. 696. per Holt 


Chief Juſtice. Though he perhaps goes rather too far. 1 Rol. 


Abr. 46. Finch Law. 135. ſhew, that his Principle is too ge- 


neral. But the preſent Caſe certainly does not fall under this 


Head. 


2. The other general Rule is, if the Words may be of 
probable ill Conſequence, to a Perſon in a Trade, a Profeſſion, 


or an Office. Such as the Caſes of Kent and Pococh, and 
Aſton and Blagrave. A Diſtinction was made at the Bar, be- 


tween Offices of Credit and of Profit : That Words, which 
affect the latter, may be actionable ; but not ſo if they only af- 
fect the former. We do not now give our Sanction to this Diſ- 
tinction in the Latitude contended for by the Counſel. In How 
and Prynn, Lord Holt acquieſced in it, only where the Words 


| conveyed a Charge of Ignorance, not of Diſhenefty. And Mar. 


82. 2 Ventr. 266. ſeem to hold a contrary Doctrine. In Da- 
val and Price, whatever might induce the Houſe of Lords 
to determine that Caſe (which does not appear) the Judges 


thought it was actionable, to ſay of a Juſtice of Peace, that 


he was diſaffected to the Government. Neither do we give 


any Opinion, how far opprobrious Words, ſpoken of Men in 
Office, are actionable. Some may be, and others not. The Caſes 


of Imputation of Popery, 2 Vent. 265. Salk. 696. claſs by 
themſelves. The Circumſtances of the Times, perhaps, influ- 


enced the Opinion of the Court. But mere opprobrious Words, | 
which ſubje&t to no Puniſhment or temporal Loſs, do not 


ſeem to be actionable, when ſpoken of Men in Office. No 


Imputation of the Breach of legal or moral Obligation, un- 


leſs enforced by temporal Sanctions; no Charge of the Want 


of Chaſtity, unleſs under ſpecial cn es 1 Lev. 1 34. 
| will be ſufficient to found an Action. 


The Length of Argument, and the many Caſes cited, has 


made it neceſſary, to diſtinguiſh with Accuracy what we do 
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rot determine. What we do determine will fall within a nar-. 
row Compaſs. We conceive, that the Words, laid in the laſt 
Count, amount only to a Charge of Inſincerity; and that only 
in the Opinion of the Speaker, For, as to his diſregarding 
the Inſtructions of that Meeting, it might (for any thing that 
appears to us) be upon laudable Motives, as well as culpable 
ones. He might differ from them in Judgment, without any 
Imputation of Blame. The only Charge is Want of Sincerity; 
and ſuch a Charge is not a ſufficient Ground to maintain this 


Action. | | | 
Judgment arreſted per fofam Curiam. 


Crean a gaini Holmes. 
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Proceedings 
ſtaid, the 

Cauſe of Ac- 
tion being 
under 40 8. 


a 8. 318. 


A Member of 
the Houfe of 
Commons 
committed for 
Breach of Pri- 
vilege cannot 
be diſcharged 
on an Habeas 
Corpus during 
the Seiſion. 


H E Court ſtaid the Proceedings in this Action; the 
Cauſe of Action being beneath the Dignity of the Court, 
being only for 11. 75s. 7d. :; as appeared by the Plaintiff's Bill 


delivered and his own Acknowledgment, which was proved by 


Affidavit, and not denied. Alcock and Brown. Common Pleas. 
9 Geo. 3. 8. P. 


enz . 199.  Brals Croſby 8 Caſe. 


G LYN 2 on Thurſday 18th April, for a . Corpus, 
to bring up the Body of Bra/s Croſby Eſq; Lord Mayor 


of the City of London; on Affidavit, that he was confined in 
the Tower, by virtue of a Warrant, from Sir Fletcher Norton 


Speaker of the Houſe of Commons, a Copy whereof was an- 
nexed. Per Cur. Take your Habeas Corpus. 


On Monday 22d April, Major Collins, Fort Major of the 


Tower, attended with the Priſoner, in the Abſence of Major 
| Rainsford, Deputy Lieutenant of the Tower; who was confined 


with the Gout, but had ſigned a Return of the Cauſe of his 


Commitment and Detention, directed to the Chief Juſtice only, 


and nct to the other Judges of the Court. On which, Gn 
moved to diſcharge the Priſoner; becauſe no legal Return was 
made to the Habeas Corpus. But the Court held the Direction 


to be Surpluſage, and that the Return might be good, with- 
out 
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out any Direction at all. The Writ and Return were there 
fore filed, and read. | | 


The Return ſet forth the Cauſe of the Priſoner's Detention 


to be a Warrant, from the Speaker of the Houſe of Commons, 
in bec Verba. | | 


' Whereas the Houſe of Commons have this Day adjudged, 
that Braſs Croſby Eſq; Lord Mayor of the City of London, 
< having diſcharged, out of the Cuſtody of one of the Meſſengers 
of the Houſe, 7. Miller (for whom the Newſpaper, intitled the 
London Evening Poſt, from Thurſday March 7th to Saturday 


March gth 1771, purports to be printed; and of which 
% Paper, Complaint was made in the Houſe of Commons, the 
*« 12th Day of this Inſtant March ; and who, for his Contempt, 

« jn not obeying the Orders of the Houſe, for his Attendance _ 


„on the Houſe upon Thur/day the 14th Day of this Inſtant 
March, was ordered to be taken into Cuſtody of the Serjeant 
« it Arms, or his Deputy, attending the Houſe; and who by 
« yirtue of the Speaker's Warrant, iſſued under the ſaid Order, 
had been taken into the Cuſtody of the ſaid Meſſenger) and 
„having ſigned a Warrant againſt the ſaid Meſſenger for having 
« executed the ſaid Warrant cf the Speaker, and having held 
« the ſaid Meſſenger to Bail for the ſame, is gui/ty of a Breacb 
« of the Privilege of this Houſe;” And whereas the ſaid Houſe 
have this Day ordered, that the ſaid Braſs Croſby Eſq; Lord 
«© Mayor of the City of London, and a Member of this Houſe, 
« be, for his ſaid Offence, committed to the Tower of London,” 
Theſe are therefore to require you, to take into your Cuſtody 


the Body of the ſaid Braſs Croſby Eſq; the Lord Mayor of the 


City of London; and you are then forthwith to deliver the Body 
of the ſaid Braſs Croſby the Lord Mayor, &c. into the Cuſtody 
of the Lieutenant of his Majeſty's Tower of London; or his De- 
puty. For which this ſhall be your ſufficient Warrant. Given 
under my Hand the 27th Day of March 1771. 


To Nicholas Bonfoy Eiq; Serjeant at Arms,] Fletcher Nor- 
attending the Houſe of Commons or John £ ton Speaker. 
Clementſon Eſq; his Deputy. | 


The 


ITT 
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— 


The like Warrant, mutatis mutandis, was directed to the Lieu- 
tenant of his Majeſty's Tower of London or his Deputy, to 
receive into his Cuſtody the Body of the ſaid Braſs Croſby and 
him 85 keep during the Pleaſure of ws Houle. 


Glyn and cept moved, that the Priſoner might be diſ- 


charged : becauſe the Houle of Commons had exceeded it's Ju- 
riſdiction, by committing for a Breach of Privilege and Con- 
tempt; which, being ſtated on the Face of the Warrant (which 
recites the Reſolution and Order of the Houſe) appears to be 
no Breach of Privilege or Contempt at all. And they attempt- 


ed to ſhew, that the Priſoner had only done his Duty, as a 
Magiſtrate ; and that therefore the Adjudication of the Houſe 


was ill founded. They cited Sir William 7 hrckneſs's Caſe, 4 
Inſt. 334. Sir William „ s Caſe 12 Co. 83. Buſbel's 
Caſe. Yaugh. 135. Salk. 344. 
Search's Caſe, 1 Leon. 70. — Dr. Alphonſe" s Caſe, 2 Bulſtr. 2 5. 
Barkham's Caſe. Freeman's. Cro. Car. 507, 579. Apſiey's 
Caſe. 1 Rol. Rep. 218. 245. to ſhew, that the Court, upon 
a Habeas Corpus, will enter into the Nature of the Contempt, 


* 


alleged as the Cauſe of Commitment. And they infiſted, that 
this Court had a Right to judge of the Privileges of the Houſe 


of Commons; and was often obliged to take Notice of them 


incidentally, as in Mr. Valter Caſe. A. D. Cd 


No Counſel appeared. to ſupport the Commitment : but the 
Court (De Grey Chief Juſtice, Gould, Blackſtone, and Nares Juſ- 
tices) were unanimouſly of Opinion, and they delivered their 
Opinions ſeriatim, that they could not diſcharge the Priſoner. 


He appeared to be a Member of the Houſe of Commons, ad- 
Judged by that Houſe to be guilty of a Breach of Privilege, and 
committed in Execution, by the Authority of that Houſe (now 


fitting) for the ſaid Offence, The Houſe of Commons is a ſu- 


preme Court of Judicature, with reſpect to it's own Privileges, 
and eſpecially over it's own Members. This Court never diſ- 
charges Perſons committed for a Contempt, by any ſupreme 
Court, ſuch as the two Houſes of Parliament, and the Courts 
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of Weſtminſter-Hall; The Law has intruſted to theſe, the 
Power of judging of their own Contempts, in the laſt Reſort. 
If there lay any Appeal from them, it would detra@ from their 
Dignity, and they would ceaſe to be ſupreme Courts. Paſton's 


- Caſe. 12 Ed. 4. Trewyniard's Caſe. Dyer. 59. 6. Chamber's 


Caſe. Cro. Car. 168. Cro. Car. 579, Lord Raym. 1108. 


Writs of Attachment, and Commitments for Contempts, ex- 
preſs no Particulars of the Contempts; becauſe, if expreſſed, 


they could not be examined. And the Legiſlature has affirmed 
and approved of the Proceſs of Contempts, as eſtabliſhed by the 
common Law. Statute 13 Car. 2. c. 2. feet. 4. 9 & 10 . z. 


C. 15 


The Cafes cited are all of inferior Courts, except one or 


| two halty ones, in the Time of Jac. 1; when the Courts of 
King's Bench and Chancery were peeviſhly ſtruggling for Ju- 
riſdiction. The Law does not repoſe the ſame Confidence in 


the Judges of theſe, as of the ſuperior Courts. 


And if this Juriſdiction reſides in other ſupreme Courts, it 
ought alſo to reſide, in the two Houſes of Parliament; which 
are at leaſt equally ſupreme, with reſpec to their own Privileges. 
The Queen and Paty. Hil. 3 Ann. and King and Murray 


Paſch. 24 Geo. 2, in the King's Bench, are both of them Caſes 
in Point, to warrant this Doctrine. 


The preſent Caſe is ſtronger than either of thoſe, being of 


= 2 Member of their own Houſe, over whom they have undoubted 


Juriſdiction, to commit in Execution, for Offences againft the 


Houſe. This never attempted to be ſet afide, but in Lord 


Shaftſbury's Caſe, 1 Med. 144. And there the Judges were 


unanimouſly of Opinion, that they had no Juriſdiction to diſ- 
charge, during the Seſſion of Parliament. And Lord Holt, 
who differed from Lord Chancellor Cowper, and his eleven Bre- 
thren, in the Queen and Paty, diſtinguiſhed Lord Shaft/bury's, 


from Paty's Caſe; becauſe his Lordſhip was a Member of the 


Houle that committed him. 8 State Trials. 162. 


Vor. II. * Upon 


C1214, 299. 
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» 


Bail, who 
ſurrender 
their Princi- 
pal, need not 
juſtify. 


Lg l 206. 


| Formedon - 
diſcontinued 
on Payment 


of Cofts. 


*— 


Upon theſe Reaſons the Court ts agreed, * thin the 


Pri ſoner muſt be | 
Remanded. 


N. B. This was an Habeas Corpus at Common Law, 
An Application had been made, in the preceding Vacation, 
to Lord Mansfield, Chief Juſtice of the King's Bench, 


and Lord Chief Juſtice De Grey, ſeparately, to diſcharge 


the Lord Mayor, and Mr. Alderman Oliver, who was 
in the ſame Situation, by a Habeas Corpus, under the 
Statute 31 Car. 2, But they were then remanded. And, 
in a few Days after this Determination in the Common 
Pleas, Mr. Oliver was brought before the Court of Ex- 
chequer, by Habeas Corpus, in order to be diſcharged 
but was remanded, by ms: unanimous Opinion of all the 


Barons. 


EMORANDUM on the 25th of April 1771. It was 


agreed and ſettled in the Treaſury, by the four Judges, 


aſſiſted by the three Secondaries ; that no Juſtification is ne- 


ceſſary, of Bail, who immediately ſurrender their Principal, 


notwithſtanding ſuch Bail may have been excepted againſt ; but 
that ſuch Exception ſhould be * 


4 


Scot g Eꝛiꝓ Perry. 
I 1 . e. 2222 
URLAND for the Deferfdant moved, for Leave to dil- 


continue an Action of Formedon, on Payment of Coſts; 


though, in Formedon, no Coſts are payable. 


Jepbſon for the Tenant alleged, that two Ejectments had 
been brought for the ſame Premiſſes, which were dropped, 
after the Landlord had entered into the common Rule; and de- 
ſired, that the Coſts of thoſe Ejectments might alſo be paid, 
before Leave nn to diſcontinue this Action. 


But the Court refuſed to tack theſe Coſts to the preſent Mo- 
tion, leaving the Parties to their ordinary Remedy; and made 
the 1 „ 

Rule abſolute. 


Knight 
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both the Doren 22d October 1770. 


livered. 


C. 


Eaſter Term 11 Geo. 3. 


—- 


Enight al Parker and H 


umphry. 


JEN KER was arreſted on the 6th of June 1770, in Eaſter 
Vacation, and carried to a Gaol in T7 orkſhire. Dechration a 
of Trinity Term 10 Geo. 3. was delivered to Parker, as againſt 


Declaration 
cannot be de- 
liveredagainſt 
one of two 


Defendants, 


till both ap- 


pear. 


Humphry was arreſted, by Capias ſued out on the 11th of 
October 1770, and returnable in Craft. Anim. And a Decla- 


ration, as of Michaelmas Term 11 Geo. 3. was delivered to him, 


in Worceſter Gaol, on the 16th Fanuary 1771. 


Interlocutory Judgment was ſigned againſt both, 
Term. On the 5th of February 1771, a Writ of Enquiry was 
executed, and final Judgment ſigned on the 2 3d of April 1771 
in the PR Term. | 


A Motion was now made, to ſet aſide the Judgments for Ir- 
regularity, and to diſcharge the Defendants. The Irregularity 
was, that the Declaration was delivered to Parker, before Hum- 
phry was in Court. The Practice is to apply, to a Judge, for 


Time to declare (where one only of the Defendants appears) till 


the other appears, or is outlawed. But, if the Judgment be 
regular, ſtill the Defendant Parker is ſuperſeadable ; becauſe 


in Hilary 


Defendant in 
Cuſtody ſu- 
perſedeable, 
if nal Judg- 
ment is not 
ſigned within 
three Terms 
incluſive after 
Declaration 
delivered. 


final Judgment was not ſigned, within three Terms incluſive 


after the Declaration delivered, according to the Rule of Court. 


Paſeh. 8 Geo. 1. 


The Court held, that though the Judgment was not regular; 5 


yet the Defendant ſhould have applied immediately to ſet it aſide, 
in Hilary Term, after the interlocutory Judgment was ſigned, 
and not ſuffered the Plaintiff to go on, to execute his Writ of 


Enquiry. And, therefore, as to the Judgment, they difcharged 


the Rule ; but granted a Superſedeas, as the final Judgment 
was not figned, till the fourth Term after the Declaration de- 


Amery 
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nen De- 
fendant is 
charged in 
Execution 
with the Pe- 
nalty of a 
Bond, it may 
be reduced 
to the Prin- 
cipal and In- 


tereſt. And 


Intereſt due 


on a Note of 
Hand, for 
which no Da- 


Mages were 


given by the 
VerdiR, ſhall 
not betovered 


f by this Pe- 


nalty. 
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' Defendant within 


Amery again/t Smalridge. 


EBT on Bond for 60/7, and on a Mutuatus by Note of 


Hand for 30 J. Verdict for the whole Debt of 90 J and 
one Shilling Damages. The taxed Coſts, including the Dama- 
ges, were 29/. 5 5. So that Judgment was entered, and Defend- 
ant charged in Execution, for 119 J. 5s. Wilſsn now moved, 
to reduce the Sum to 97 J. 115. Iod. , in order to bring the 
the Lord's Act: the Principal due on the Bond 


amounting only to 5 5 4 yo 0 © 
Intereſt thereon, - „„ = 8 14 103 
Note of Hand, 3 * — 0 0 0- 
Damages and Coſts, 8 5 „„ „% 4 


4. 97 19 103 


- - EF & > 


Burland for the Plaintiff inſiſted, that he had a Right to add, 
to this Sum, 13/7. 3s. 5 d. for Intereſt due on the Nate of Hand 
(which carricd Intereſt) and cover it, under the Penalty of the 


Bond ; which would make the true Sum, for which the De- 


fendant was chargeable, amount to 111/. 3634 + 


But, as the Plaintiff had neglected to have this Intereſt fou 


as Damages, for the Detention of the Money due on the M1tu- 


atus, which he might have done; It was ruled, by/ Gould, 
Blackſtone, and Nares Juſtices (abſente Chief Juſtice de Grey) 
that he had no Right to cover this, under the Þ! 
the Bond; which according to the Equity of the Statute of 


4 Anne, conformably to the common Law before (See 6 Mod. 101. 


Treland's Caſe and Ld. Raym. 1033.) is to be conſidered, as only 


a Security for the Principal Money due, together with Intereſt 
and Coſts; and they therefore directed the Sum to be . to 


971. 195. 10 d. 4. 


The next Day, Burland, moved, to add, to this Sum, the Coſts 
of charging the Defendant in Execution (which were Yeſterday 


omitted to be mentioned) which muſt bo diſcharged before the 
Penalty 


WP 
ES 


hl 51. Veꝝ. Ballance of a ſtated Account will carry Intereſt be- and d 
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penalty of the Bond is relieved againſt, which were taxed at 
2 J. 18s. to which the Court agreed; and ſo, the Defendant ſtood 


charged with 100 J. 17 5. 10 d. . which excluded him from the 
Benefit of the Lord's Act. | 


= Blancy 2 of Bradley again/? Hendricks and, V. (6 3h hits. 

| [42 S. others. | | 2 

I 72 HITAKER moved, to ſet aſide a Writ of „ Intereſt eee 
becauſe the Jury had allowed a Sum of 81 J. 65s. 8 4, as de on dg | 


Account fta- 
Intereſt up to the Time of the Inquiſition, on a Ballance of my for Mo- 


3597 , due on an Account ſtated, between the Bankrupt and the _ ro 
Defendants. And cited Prnackt and Millet. 1 Barns. 1 51, that e, 
no Intereſt could be allowed, on a Writ of Enquiry, for Money 7 

due for Goods ſold and delivered. 


B for the Plaintiff alleged, that it is a ſettled Rule, that 
every liquidated Sum due from one Man to another carries In- 
_ tereſt, both in Law and Equity, as much as a Note of Hand 655 
payable at a certain Time. Barrel and Parker, Canc. 22 July Sicc 155 , Va Hig = 


\ tween Merchants ; by Lord Hardwicke Chancellor. Robinſon and Tamer e. PE 
Bland in the King's Bench. Burr. 1077. Money lent carries / M. Of. 
Intereſt to the Judgment : And this Ballance appears, from the 

| Defendants own Affidavit, to be for Money lent and advanced. 


Gould, Blackſtone, and Nares Juſtices (abſente Chief Juſtice 

-de Grey) thought the Intereſt was properly allowed : Intereſt is 

due on all liquidated Sums, from the Inſtant the Principal he- 

Tomes due and pay payable : Therefore, on all Bills of Exchange, = 
Notes of Hand payable at a Day certain, (or after Demand, if A V F 
payable on Demand) and on Money lent. Bunb. 119. Vernon 2 15g0, 
and Cholmondeley. Goods fold and delivered are uſually upon | 8 
Credit, of three Months, ſix Months, or indefinite. Nor is 

the Sum 3 till the Jury find the Value. 


Rule aicchatged. 


Tet: r Watkins 
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Watkins against Haydon. 
When Pro- moved, to ſet aſide Proceedings againſt the Bail, 
. 5 as irregular; no Proceedings having been had, for up- 
Time pads wards of three Years, till the ſuing out Ca. Sa. againſt the De- 
above a Year, 3 3 ; . 5 : 
e ere fendant, and a Sci. Fa, againſt his Bail, of which a Term's 


may go on at 


the Expira- 


tion of 


Time, with- 
out a Term's 
Notice. 


Al. 79 U. 


Jo | 


.. 


680. 


the 


Notice had not been given, as required by Rule of Court. 
Fy 13 Geo, 2. 


Leigh ſhewed for Cauſe, that the Defendant Edward Haydon 
was ſued on an Action of Covenant, in which Humphry Haydon 
his Father became Pail for him; and a Judgment was had for 
760 J. After which, a Compromiſe was entered into; in pur- 
ſuance of which, the Father paid 260 /, and the Son was to have 
three Years and an half, to pay the Reſidue in, He then filed a 
Bill in Chancery, and obtained an Injunction againſt the Plaintiff; 
who, at the End of the three Years and an half, not being paid, ap- 
plied to the Father, who was Bail, for Payment. He ſwore, he 
would not pay a Farthing more, and that he would make his Son 


a Bankrupt : On which, the Plaintiff moved to diſſolve the In- 


junction; which done, he immediately ſued out a Ca. Sa. 
againſt the Defendant ; and, on Non eft inventus returned, ſued 


out two Sci. fas. againſt the Bail; and, on Nibils returned, took 


out an Execution by Fieri facias againſt Humphry the Bail. 


The Court (al/ente de Grey Chief Juſtice) held, that, as in 
this Caſe it appeared, that the Bail was the principal Agent, 
and conuſant of the whole Tranſaction ; it was no Surprize upon 
him. And, that an Agreement to ſtay Proceedings for a limited 
Time, to cnable the Deſendugt to pay the Debt, on Default of 
which the Plaintiff was to proceed, was, in it's Nature, an Ex- 
eeption out of the Rule of Court; and, that at the Expiration 
of the Time, the Proceedings may be renewed, without a Term's 


Notice: elſe, it would in Effect be a Stay of Proceedings, | for 


a whole Term, beyond the Time agreed on. 


Rule diſcharged, with Coſts. 
Goodri ght 
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763. 


Goodright on the Demiſe of Ward against Badtitle. 


1 YN moved, to ſet aſide a Rule to reply. 


The Landlord had applied to be made a Defendant, and had 
entered into the common Rule; but the Leſſor of the Plaintiff 
had never joined in the Conſent Rule; and therefore Glyn ob- 
jected, that he could not be forced to proceed, againſt a Perſon 


whom he never had accepted as Defendant. But the Court 


(abſente de Grey Chief Juſtice) held the Rule to be regular; 


and that the nominal Plaintiff might be nonproſſ'd thereby: Fed « Por he 


A new De- 
fendant in 
Ejectment 
may give a 
Rule to reply. 
and non-prof. 
the Plaintiff, 
but can have 
no Coſts. 


but, being nominal, the Defendant could have no Coſts. So 9941 995) oy 


Glyn took nothing by his Motion. 


21 7 
0 


The End of Eafter Term 11 Geo. 3. 


Trinity Term 


11 Geo. 3. 1771. In the Common Pleas. 


Freeman again Lady Archer. 


N Reple vin, the Defendant avowed for a Year's Rent. 
Verdict for the Defendant; but no Value found by the 
Jury. TFephſon moved laſt Term, for a Writ of Enquiry 
under the Statute 17 Car. 2. c. 7; to aſcertain the Rent in 
Gould Juſtice doubted, 


Arrear, and the Value of the Cattle. 
| . 


whe 
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Qu. If a Writ 
ot Enquiry in 
Replevin can 
be granted 
after Verdict, 
tho? imper- 
feQ ? ** 
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whether it could be granted, to ſupply a defective Verdict, in as | 


—_ 


of Rent; though, after a Judgment by Dęfault, it would certainly 
lie: and cited Stevens and Spiller. In anſwer to which, Jephſon 
cited ' Andrews and Fames. M. 24 Geo. 2. B. R. as in Point. 
But Gould faid, that, from a Note of Mr. Burrow, That ap- 


peared to be a Judgment by Default. However, no Cauſe be- 


ing ſhewn this Term, the Rule was made abſolute. 


Articled 
Clerk per- 
forming all 
his Maſter's 
Buſineſs may, 
at leiſure 
Hours, work 
for Wages 
with another 
Attorney. 


No Ships, 
but ſuch as 
fail into the 
Downs, are 
hable to the 
Duties of 
Ramſgate 
Harbour. 


Ex parte Blunt. 


BE UNT had been TREAT Yaws: a Writer to Attornies, 
and had tranſacted the Buſineſs of two Attornies i in Lakes: 
borough, Meſſrs. Kirkland and Allen, as their hired Clerk, with 
great Aſſiduity and Ability. For the laſt five Years, he was 
privately articled to Allen, and during that Time received no 
Wages from him; but continued to receive Wages from Krþ- 
land, to whom theſe Articles were a Secret. He uſually worked 
from fourteen to eighteen Hours a Day, and did all Allen's Bu- 
ſineſs, without any Neglect of K:irkland's, and lodged i in his own 
Houſe, with his Wife and F amily. 


In laſt Michaelmas Tank he was admitted an Attorney of this 
Court ; and it was now moved, to ſtrike him off the Roll; 
as having been colluſively and irregularly articled to Allen. wat 
2 Barn. 42. But the Court was of Opinion, that, upon all 
the Circumſtances, the Articles and Service were ſufficiently re- 
gular; and therefore, 


Diſcharged the Rule. 


Pole aguinſt Jon ſon. 


EBT for 37. Ios. Plaintiffs declare, as True of 
Ramſgate Harbour, under the Stat. 22 Geo. 2. c. 40 
which enacts, that the ſaid AN 
e ſaid Truſtees ſhall have Power to impoſe 

(and which was accordingly impoſed) a Duty of 6d per Ton, 
to be paid by the Maſter or Owner of every Britiſh or foreign 
. * for * Loading or tag or SPY in Ballaſt, 
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« within this Realm; from, fo, or by Ramſgate, or coming in- 
« to the Harbour there.” 


The Declaration then ſtates, that, on the 8th of Tune 1770, 


a foreign Ship of 140 Tons Burthen, whereof the Defendant 


was Maſter, did fail by Ramſgate, and arrived at Falmouth, 
whereby the Debt accrued. On Ni Debet pleaded, and Trial 
of the Iſſue before Vilmot Chief Juſtice, the Jury found 
a ſpecial Verdict; ſtating the Act of Parliament, the Proceed- 
ings of the Truſtees, &c. that, on the 8th of June 1770, 2 
Foreign Ship called the Hope and Anchor, Burthen 140 Tons, 


filed from Arundabl in Norway for Falmouth, the Defendant 


being Maſter thereof, and diſcharged her Cargo at Falmouth - 


That, in the Courſe of the ſaid Voyage, ſhe failed four Leagues 


on the S. E. Side of the Goodwin Sands; and did not put in- 


to the Downs, or ſail within Sight of Ramſgate: That the 


Downs. are a Part of the Britiſh Sea, five Miles broad and five 


Miles long, ſituate between the Goodwin Sands on the Eaſt, and 


the Britiſh Coaſt on the Weſt; and that Ramſgate is ſeven Miles 
diſtant from any Anchorage Place in the Downs: That the 


uſual Courſe of Ships, failing from the North down the Britiſs 


Channel, is four Leagues S. E. of the Goodwin Sands (which 
appeared, by a Chart produced in Court, to be the Midway 


between the Goodwin Sands and the Flemiſh Coaſt) and that 


Ships, paſſing in that Courſe, have, though very rarely, re- 


ceived Aſſiſtance from the Ramſgate Pilots; Hes being * 


near. 


Fephſon argued, from the Words of the Act, that every 


Ship paſſing / Margate, at whatever Diſtance, was bound to 


pay this Duty. 


Burland for the Defendant, argued from the Preamble and 


the whole Tenor of the Act, that the Duty was confined, to 
ſuch Ships as put into, or paſſed through the Downs; and 
could not be extended, to ſuch as kept the open Seas, in the 
common Route of Sailing: And cited Batſon and Scobell, where 


it was fo determined, in the King's Bench M. 9 Geo. 3. a C 8 A 
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De Grey Chief Juſtice x was of Opinion, that the Duty RY 
not confined, to ſuch Ships as actually come into the Downs , 
but that the true Meaſure of exacting it is, whether the Ship 


comes into ſuch a Situation, as to be in a probable Capacity 
of receiving Aid, from the Harbour of Ramſgate ; which does 
not appear to be the preſent Cale : And therefore, Judgment 


for the Defendant. 


Gould, Blackſtone, and Nares 1 agreed, that the Judg- 
ment ſhould be for the Defendant; but thought the Rule, laid 
down by the Chief Juſtice, too lax and general ; and introduc- 
tive of infinite Litigations. That the Preamble, and general 
Purport of the Ac, confined the Duty to ſuch Ships only, as 
come into, or through, the Downs; which the Legiſlature had 


_ eſtabliſhed, as the Crinaice of what Situation was, Or was not, 
likely to be advantaged by the Harbour of Ramſgate, There 


might poſſibly be a Caſe wherein a Ship might come within 
the Equity of the Statute, though it did not actually fail into 
the Downs; but this is not one of thoſe Caſes: And therefore, 
per totam Curiam, | 


Judgment for the Defendant. 


E /. 4 * 17 duo on the Demiſe of Blencowe 2 Pugby 


ovenant not 
to aſſign, 
' rrardfer, {et 
over, or other- 


wiſe do or 


put away the 
Leaſe, or 
Premiſſes, 
does not ex- 
tend to an 
Under Leaſe 
for Part of 
the Term. 


FECT M ENT, for a Meſſuage and Mill, which was demil- 


ed, by Henry Blencowe and Mary his Wife, to William Alder 


his Executors and Adminiſtrators, for 21 Years, from Chrift- 
mas 1762, at 20 J. Rent; with a Proviſo for Re-entry, on Non- 


payment of Rent, or Breach of any of the Covenants. Among 
the Covenants, one was, that the Leſſee, his Executors or 
Adminiſtrators, ſhall not nor will, at any Time or Times 


* during this Demiſe, aſſign, transfer or ſet over, or otherwiſe 
«© do or put away this preſent Indenture of Demiſe, or the 


«« Premiſies hereby demiſed or any Part thereof, to any Per- 


fon or Perſons whomſoever; without the Licence and Conſent 
of the ſaid Henry Blencowe and Mary his Wife, their Heirs 


or Aſſigns, in writing under his, her, or their Hands and 
als, arſe had and n 5 


Henry 
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rn May 1765; Mary his Wife, 2oth : j 
October 1770; and the Leſſor of the Plaintiff is their Son and 
Heir. 


William Alder, 25th Auguſt 1769, without any previous Li- 
cence, demiſed the Premiſſes to the Defendant Bugby, for four- 
teen Years from Michaelmas 1769, being three Months ſhort 
of his own Term ; by virtue of which MR the Defend- 


ant claims the Poſſeſſion. 
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Q. Whether the Leſſor of the Plaintiff is intitled to re- 
enter, by virtue of the Covenant and Proviſo aforeſaid 7 ? 
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Leigh for tha Plaintiff, ironed, thing this Covenant . meant 
to reſtrain, not only an Aſſignment of the whole Term, but 
any Under Leaſe or Change of the Poſſeſſion of the Lard. 
The former reſtrained, by the Words afjign, transfer and ſet 
over the Demiſe ; the other, by the Words, do or put away 
the Premiſſes, or any Part thereof. Pk $4 
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Whitaker for ebe inüited, that nothing Was Lad | 
but a Reſtraint of total Alienation) elſe, the Leſſee would have been 
tied up, not to demiſe, let or fet. And that it would be a harſh 
Conſtruction, to avoid the Leaſe thereby; as the Landlord re- 
ceived no Injury, but rather a double Security for his Rent 

| by this Under Tenant. And he cited Stra. 405. Pulteney and 
Holmes, That an Under Leaſe for the whole Term, rendering 
Rent to the meſne Leſſor, is no Aſſignment. And Fox and 0.) 99164 100 
Swan, Style 483. That a Deviſe of a Term by Will is no Aſ bv. 
fignment, within the Meaning of a Covenant not to aſſign. 6 
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Per Cur. The Courts have always held a ſtrict Hand, over 

theſe Conditions for defeating Leaſes. Very eaſy Modes have 

always been countenanced, for putting an End to them. The 

Leſſor, if he pleaſed, might certainly have provided againſt the 
Change of Occupancy, as well as againſt an Aſſignment; but 
he has not done ſo, by Words which admit of no other Mean- 

ing. FAfign, transfer and ſet over are mere Words of Aſſign- 

ment — Otherwiſe, do or yo away Agnes any other Mode of 

1 | getting 


\ ONT nut ny on CE ET OG RAT PE CRETE 


| 
g 
: 
| 
: 
i 
bt 
i 


ä 


—— = 7 g 1 r = CES Sm = TIT. _— 
= = - - IQ 2 : = * . 8 — 
= = Py * - _—_— 2 RS + 6 val - 0 —= * _ : fr —_ 
9 caps = 1 — We Sr. gs e „„ e om APY RE TGASOTION 85 e 
= * =; - = 9 . 1 % = 9 A 8 4 Pray 2 —— =_ 3 p - * ee nne , "4 e . 1 1 =_ , N = G 8 «i e - 
n Ne FO (rags "ee nam ge aud * ar — — r 9 e PR 8 K * N I an e fl + bows owt — =_ = 0 : 8 | s > = - 
2 3 dar. U— — macs. -matly re SSI N o * wow - l f wy, 8 „ eee cr e - 8 1 — f „ e I, 8 on 
u N 0 Nane „ „ 5 bY h £1 p Ft? 5 G6 . 9 7 pri : * 8 hy 
— A OO Io TT r eee co ECTS OE Eno: + af ee EF ' 
j b Te 7 LTL 5 I * DD 1 6 \ = LIT * q » 7 2 <* * bs 
. * 7 12 - — * . K 
N af a * 4 n — * — 67” * 6s — * — TE - — en 
F 1 a * 90 „ * 2 "ob 
K r 4 4 * 4 1 
* 1 n 5 * N : s k + , — 
"or > WER 8 5 ; | 
” 3 « p & - 


" 
, 

1 

= 

SH 

* 

* 4 

»/ ad 

4 

5 


4 


——_ 


11 — 


768 Trinity Term IT Geo. 3 3 p. 


. 


getting rid of the Premiſſes 3 and cannot be confined 
to the making an Under Leaſe. And therefore, there muſt be 


— of N onſuit. 


dal againſt Carey. 
1 . 


In Debt on B URLA N. D moved to ſtay Proceedings in an Action of Debt 


e on a Judgment, and that the Bail- bond might be delivered 


may be held up: Becauſe the Defendant had brought a Writ of Error on 
e ee the Judgment, and given Bail in Error in the King's Bench; 


1 ſo that two Securities were obtained at once, for the ſame 
ion, not- 
withſtanding Cauſe of Action, contrary to Lord Raym. 47- 

Error brought | 

and Bail 5 | 3 
thereon. | | Leigh ſhewed for Cauſe, that there was no Bail to the original 


Bail on the Action on the Judgment, notwithſtanding the Bail 
in Error: And cited Weyman and Veyman, T. 9 & 10 Geo, 2. 
5 56. ne Rep. and Pract. Reg. 57. as in Point. 


| N- Action; in which Caſe the Practice of the Court is, to require 
45 G0. A | 


be Juſtice. The Reaſon Dy this practice is, r there 
has never been, Bail given in this Court. The Uſage of the 
King's Bench, I believe, is different; but, I think, this Court is 
right. Theſe are Checks againſt ms and ought not to be 


taken off. 
Rule fide 


Kenny azainſi Thornton. 
baue on Re- D4” 8 WY to ſet aſide Proceedings on a Scire facias 
ee againſt Bail, for Irregularity; the Scire facias being ſued 


Bail in Len- 
don may be out in Wes whereas the Caption of the Recognizance of Bail | 


1 was (as he alleged) in Middleſex; for, being taken before the 
2 in Chief Juſtice generally, it ſhall be underſtood to be before him 
and his Brethren at Weſiminfter : And cited Hall and Wickefield, 
Hob. 195. Debt on Recognizance, taken before the Chief 
Juſtice in Serjeant's Inn, Fleet-flreet, and Venue laid in London. 
| The Queſtion was, whether the Recognizance muſt be conſidered, 
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as entered into where it is aten, or at Weſtminſter, where it is 
enrolled. The Court held the Declaration was right, becauſe 


the Enrollment expreſſed it to be taken in London. But if the 
Entry of the Record be general, that it was taken before the 
Chief Juſtice (without expreſſing where) it ſhall be underſtood 
to be taken in Court; and the Venue ſhall be in Midaleſex. 


Leigh ſhewed for Cauſe, that where the Bail is enrolled as 


taken in Middleſex, there the Sci. fa. mult be brought in Middle- 
ſex only ; but where, as taken in any other County, the 


Sci. fa. may be in either County; either, that in which it is 
taken, or, in which it is enrolled. Cocę. 31. 2 74. 167. 
with which agrees the Caſe in Hobart. And this was al- 


lowed by the Court, and by Davy for the Defendant, to be 


the true Rule. And, on inſpecting the Record it appeared, that, 
on the 28th of May 1770, the Bail was enrolled, as taken the 
11th of May preceding, before Sir F. E. Wilmat, at Serjeant's 


In, in Chancery Lane London. 


Rule diſcharged, with Coſts. 


Wald ron againſi Norris. 


H E Defendant had given Notice of Motion in this Cauſe, 
which the Plaintiff (to prevent Delay) oppoſed in the 


firſt Inſtance, without waiting for any Rule to ſhew Cauſe. 


And upon hearing the Matter, it appearing to be frivolous and 
ill-founded, Fephſon, who moved it, took nothing by his Mo- 
tion. The Plaintiff then applied, for the Coſts of his Attend- 


Colts cannot 


be given on 
Refuſal of a 
Rule to ſhew' 


Cauſe. 


ance vpon this Notice. And it ſeemed to Gould Juſtice, that | 


he ought to have them; elſe, it would be in the Power of any 
litigious Party, to plague the other with frivolous Motions, and 


put him to perpetual Expence. But De Grey Chief Juſtice and 


Blackflone Juſtice held, that, as the Defendant's Counſel took 


nothing by his Motion ; he could not take a Rule to pay Coſts : 
tho', when a Rule Nz/ is diſcharged by a ſubſequent Rule, Coſts 


may be added in that Rule. It was in the Plaintiff's Election, 
to appear or not, in the firſt Inſtance : and if, for the Sake of 


Vor. II. Aa - ___ Expe- 
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EIpettdos, he makes his Option, to appear immediately, and 
oppoſe the granting of any Rule at all, he purchaſes that Expe- 
dition, at the Expence of his Coſts. Nares Juſtice, having 
been of Counſel in the Cauſe, gave no Opinion. And ſo, no 
Rule for Payment of Coſts was made. | 


: Ir. G 3 wil) ＋ ke er Cont London, againſt T he 
214. 221 biſhop ot Cancer. and Eack bg 

| HSB hd d,. 

e, e 8 UARE Imnpedit. The Plaintiffs d clare of their Seifin of 
1 Vin 4h of Preferarion „the Advowſon of A/lballows Honey Lane in 166 3, and of 
#7 BY. dich 2 the Archbiſhop's Seiſin of Sr. Mary e Bow, and of St. Pancras 
: 320 338 Advowlon is Soper Lane in 1602, by Preſentment or Collation of their 


held in com- 
mon, does not ſeveral Clerks, and Inſtitution and Induction thereon. That 


. the Churches were all burat down, in the great Fire of London 


otherwiſe 1666: and, by Statute 22 Car, 2. c. 11, it was, among other 


ighttul Pa- . N 
_ things enacted, „ect. 63. That the ſaid Pariſhes of St. Mary, 


| | Ares 5 . St. Pancras and Allhallows ſhould be united; and the Church 
4 0 / of St. Mary le Bow rebuilt, as the Pariſh Church: and, ſect. 68. 
That the ſeveral Patrons of all the Churches, united by that 


| 65. 
Fl 3 4 ſuch of the ſaid Churches, the Endowments whereof were of 
vo at, << the greateſt Yearly Value. By virtue whereof, The Archbiſhop 
3 and the Company became ſeiſed of the Advowſon ſo united, and 


LN titled to preſent in Turns. That, on the 23d of September 
A 79. Archbiſhop Sancroſt collated Timothy Puller, in right of 
his Archbithoprick, as his #r# Turn; - on whole Death, Arch- 
biſhop Tilton collated Samuel Bradford 2 1ſt November 1693, 
in right of his Archbiſhoprick, as his ſecond Turn: That, 
Bradford being made Biſhop of Rocheſter, King George the firſt, 
by virtue of his Prerogative royal, 1oth July 1720, preſented 
Dr. Samuel Lijle : OS Lilie being made Biſhop of St. Aſapb, 
King George the iecond, by virtue of his Prerogative, on the 
16th February 1744, preſented Dr. Thomas Newton :—And that 
; | the Church is now void, by the Reſignation of the ſaid Thomas 
=_ . Newton. By reaſon whereof, it belongs to the Plaintiffs in 
_— their Turn, being the third Turn, to preſent, Sc. But that 
| the Detendants hinder them, 
2 - To 


Aw 
—_ 
We tn 


ſhould preſent, to the ſeveral rebuilded Churches, by 
ak hed «© The firſt Preſentation to be made, by the Patron of 
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Turn being the third Turn; and that he collated the Defend- ” 
ant N 


as alleged; and ſay, that it belongs to the Plaintiffs in their 


but have only traverſed, and attempted to put in Iſſue, a _ 


Trinity Term 1 GU 3. 770 

To this Declaration the Archbiſhop demurs geageally's and ; 
the Plaintiffs join in Demurrer. ä 

The Defendant Backhouſe . that He is Parſon, on the | [1 
Collation of the Archbiſhop; and admits the Declaration, as i 
far as to the Union of the three Churches, and the Seiſin of the | | 
Archbiſhop and the Company: And that they were iatitled to 
preſent, in ſuch Manner and Form, as in the Declaration men- 
tioned—Put ſays, that, at the Time of making the ſaid AR, 
St. Mary was of greater Vajue, than eithes of the other 1 
Churches; and Al//ba/lows of greater, than St. Pancras, vis. 1 
St. Mary — 8 4 4 33 12 3 Þ 
Allballsws | 0 „ 19 39 | 
St, Pancras a; _ 5 13 68 | ES ae | 

By reaſon whereof, the Archbiſhop was intitled to the firſt i 
Turn, the Grocer's Company to the ſecond, and the Archbiſhop ' ti 
to the third. That Archbiſhop Sancreſt collated Puller, as in 


his fictt Turn; upon whoſe Death, it belonged to the. Company 
to preſent as in their Turn, being the ſecond Turn; but that 
Archbiſhop Tillotſon uſurped, and collated Bradford. He then 
ſtates the two Prerogative Preſentations, as in the Declaration ; 
and the Reſignation of Newton : by virtue whereof, it belonged 
to the preſcnt Archbiſhop, to collate to the ſaid Church, in his 


To this the Plaintiffs reply, Proteſting, that the öde 
of Allballows was not, at the Time of the Act, of greater Value 
than St. Pancras and that Archbithop Tillotſon did not uſurp, 


Turn (being the third) to preſent; yet the Defendants hinder a 
them, as in the Declaration alleged; and traverſe, that it be- By LN 
* longed to the Plaintiffs, to preſent to the faid Church, at 3 Tis 7; 


G ; ao N 5 


To this the Defendant Back bouſe demurs ; becauſe the Plain- 
tiffs have not traverſed, or put in Iſſue, any Matter of Fa#; 


ter of Law. Aud the Plaintiffs join in Demurrer. 
This 


©. 


Trinity Term 11 Geo. 3. C. P. 


F & 
Ee. 


This Caſe was argued laſt Hilary Term, by Fephſou for the 
Defendants, and Zeigh for the Plaintiffs; and, in Eater Term, 
by Foſter for the ö and Burland for the 1 


And in this Term, De Grey Chief Juſtice delivered tho Opi- 
nion of himſelf, Could, Blaciflone, and Nares Juſtices. 


There are two principal Queſtions in the preſent Caſe. The 
firſt (ariſing on the Archbiſhop's general Demurrer) Whether 
the Plaintifs have ſet forth a good Title in themſelves, upon 
their own Declaration ?—The ſecond (arifing upon the Defend- 
ant Backhouſe's Plea) Whether the Defendants have ſet out a bet. 
ter Title? | 


Upon the firſt Queſtion, Four Objections have been taken to 
the Count, by the Counſel for the Defendants. | 


. . 
e n Nr os ECT EY: 2 * 2. : 7 
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ft. That the Plaintiffs have not averred any Seiſin, in them- 
ſelves, of the Advowſon of theſe united Churches. The ſame 
Objection was taken, in Reynoldſon and Blake, 3 Lev. 435. And 
certainly an Averment of Seiſin (by Preſentation) in themſelves, 
or thoſe under whom the Plaintiffs claim, is abſolutely neceſ- | 
_ ary. But we are of Opinion, there is a ſufficient Averment of 
Seifin, in the prefent Cale. The Plaintiffs have ſtated a Seiſin 
in themſelves of Allballous, before the Union. They have 
ſtated the Act of Union; their Title to preſent by Turns; and 
the Archbiſhop's Preſentation, in conſequence.” If this Ad- 
vowſon is to be conſidered, as one newly created by the Act; 
it is impoſſible, the Rule, ſhould hold of the Neceſſity to ſtate 
a prior Seiſin, upon the firſt Claim of the Patron to preſent. 
All that can be ſtated and averred, in ſuch a Caſe, is ſtated and 
ayerred in the preſent. Or, if this be a derivative Advowſon 
arifing from the Union of the three component Parts; the de- 
tirative Seiſin is ſurely ſufficiently ſtated and averred. 


2 5 8 8 f 
JFC 
JC ² „ AT Rene! 


2d. It 5 objected, that the Plaintiffs ſhould have ſtated, 
whit the Rota of Preſentations. is, and have ſet out the yearly 
Value of each Church at the Time of the Union, 4 order to have 
determined that Rota. And, to be ſure, it is nett ary, Ito ſtate 
the Commencement of, a, Right, t9 to preſent by Turns, either 
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by Words, or by neceſſary N If a Manor be divided 
into three Parts, with one third of the Advowſon appendant 
to each; the very Appendancy is ſufficient, to ſhew (by ne- 
ceſſary Intendment) that the Right commenced, by Preſcription. 
And, in the Caſe at Bar, there is ſufficient ſtated by way of 
Hiſtory, to ſhew the Priority and Rota of the Turns; vig. That 
the Archbiſhop preſented, in right of his See, upon the Vacan- 
cies in 1679 and 1693, being the fir? and ſecond Turns; and 
that now, it is the Right of the Plaintiffs to preſent, being the 
third Turn. As to the Value; had a Diſpute happened, at the 
firſt Vacancy in 1679, it would have been neceſſary to have 
Rated the Value, in order to aſcertain the Title to the firſt Pre- 
ſentation ; but, as that is not neceſſarily the Criterion to deter- 
mine the ſecond or third (as will appear hereafter) it is not ne- 
to ſet it out, upon the preſent . 


1 


zd. It is objected, that the Plaintiffs, claiming the third 
Tar, have not ſhewn this to be the third, but rather the fifth. 
But we are all of Opinion; that though, in point of Fa, this is 
the #/#h Vacancy ; yet it is but the third Turn, as between the 
Patrons : Becauſe the Prerogative Preſentations do not ſupply 
the Turn of the Patron. What the Original of theſe Preroga- 
tive Preſentations was, 1s not material to inquire. They appear, 
in Bro. Preſentment 61, to be as old as Edward the 3d's Time. 
They were exerciſed, under Hen. 8. and Qu. Els. The Law 
concerning them was doubted in Car. 2d's Time, and fince, but 
finally determined in favour of the Crown, in King William's 
Time. K. and Biſhop of London 4 Mod. 202. 3 Lev. 377, 382. 
and the Caſe of St. James s Pariſh. 3 Lev. 388. This is not a 
Right of Patronage in the King; therefore the Caſes cited, of 
41 Edw. 3. 13. 11 Hen. 4. 7. do not apply: nor is it a 
Right of Eviction; for it ejects nobody: nor an Uſurpa- 
ton; for it is a rightful Act. But it is a contingent caſual 
Right, ariſing upon a particular Event, the Incumbent's be- 
coming a Biſhop. It was determined in the Caſe of St. James 8 
that the Statute 1 Fac. 2, which veſted the Preſentation in the 
Biſhop of London and Lord Fermyn by turns, did not bar this 
Right of the Crown, which ariſes foties quoties the Event ſhall 
Happen. But then this does not ſupply; it only ſuſpends or 
poſtpones the Turn of the Patron. It poſtpones the Turns of 
Vol. II. 55 | both 
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both or all the Patrons, if more than one; but does not take 

away the Right of one, and leave the Reſt intire, which would 

be rank Injuſtice: And this, being the Act of Law, Nemini ſa- 

cit Injuriam. This Point indeed ſeems to have been ſettled, in 

the Biſhop of London and the Mercer's Company. Fitzg. 253. 

Stra. 930. compared together. For it appears, by the Judg- 

ment in Strange, that (according to the Principles, upon which 

the Court reſolved the firſt Point in Fitggibbons, relating to 

the Uſurpation) the Prerogative Preſentation went for nothing. 

This has been compared to the Grant of the next Avoidance, 

which was held, Woodley and The Biſhop of Exeter. Cro. Fac. 691. 

| to be ſupplied, by a Prerogative Turn. But that Caſe is not 
G Door S142 clearly ſettled to be Law. See Dyer 228, in margine: 232, = 
in text. 1 Jon. 161. And if it be Law, the Caſes are very S | 
different. This is a general Right of Patronage ; that, only 

a Grant of the next Avoidance ; which, in ſtrict Conſtruction, 
cannot extend to a NS: or other ' ſubſequent, Vacancy. 


c 
4 r 


> 
- 4th. It is faid, that it is not averred, chan the third Turn be- 
MY © ons to the Plaintiffs. But this is merely conſequential, and 
the Cour? will draw the Conſequence. As it is ſtated, that the 
= ZI Archbiſhop preſented of Right in the firſt and ſecond Turns; 
* follows that the Company muſt now be intitled to the third; 
2 e. there being three Churches united, and of courſe three Turns 


1 of. Preſentation. 


Thercfore we are all of Opinion, that, on the Face of the 
Declaration, the Plaintiffs have {ct out a good Title in 
themſelves ; and conſequently the Demurrer of the Arch- 


Rienp is bad. 


Next, as to the Plea of the Defendant Bach bonſe, which pur- 


| ports to make out a better Title chan the Plaintiffs. 
Where an 


Advowlon is 
held in com- It is obſervable, that the Act 1 Jar. 2. for St. Martin's and 


= on, and the 
ee of Pre. St. James's veſts an alternate Preſentation, in the Biſhop of Lon- 
ſentation not 4n and Lord Jermyn, and that the Biſhop ſhould preſent firſt. 


expreſsly ſet- 


15 ted; the fiſt ad a ſimilar Rule been laid down here, as, that firſt, the Arch- 


and peac: cable 


l-. Pretencations biſhop, ſecondly the Company, zdly * "Ha ſhould 


Are e« 1 E. 115 4 Fug 5 - * 

dence of Preſent, and fo on alternis vicibus; it might been neceſſary 
Compoiiion to determine the Queſtio 8 

betwea tie x Qu — Whether, upon“ an Uſurpation by 


Parties. | : ; | g the 
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> - the Archbiſhop's Predeceflor in the ſecond Turn, the Company 
5 | ſhall preſent in the third Turn, or ſhall wait till the fifth 


comes round. But, as our preſent Opinion is, it will not be 

; 8 | neceſſary to determine it; for we think, no ſuch Roc is clear- . 
Þ ly eſtabliſhed E. the Act. 

| z The firſt Turn depended on the comparative Value of the 

= Fndowments. There the Acts ſtops; and gives no Rule for 

| = determining the ſecond Turn, Where there are only two 

| BY Churches united, and conſequently only 7wo Turns; the fix- 


ing of the fr conſequentially fixes the ſecond. But that is 
not the preſent Caſe. This is a ſingular Inſtance, out of 34 
Unions, of uniting more than two Pariſhes. The Words of the 
general Rule do not reach the preſent Caſe: which probably was 
forgot, certainly not expreſſed, in the Act. There being then 
no poſitive Rule for fixing the ſecond Turn; Let us conſider, 
what could have been done, in caſe the Right had been diſputed 
in 1693. It might perhaps have been determined, by Analogy, 
to the Rule for the firſt Turn; by Analogy, to the Union 
of two Churches, where the Prefentations are alternate; by 
Analogy, to Preſentations by Parceners, or Tenants in Common, 
of one Advowlon : Or they muſt have reforted to Equity, 
or perhaps to Parliament, to ſettle it. ö 


Still the Rule muſt have been uncertain, and arbitrary. They 
therefore very wiſely agreed it in 1693, which Agreement we 
collect from their Acquieſcence; though what was the Rule, 
by which that Agreement was Tramed, does not appear. There 
is no Reaſon to ſuppoſe, that it either was, or ought to have I 
been, ſettled by the Value in the King's Books; upon which the Co 27 1 
Defendant reſts his Plea. That could not be the Rule, even 
in the firſt Preſentation. The Words of the Act are, ** Thoſe 
„Churches, whoſe Endovments are of the greateſt Value”: 
referring to the Time when the Act was made. I do not re- 
member, that the Value in the King's Books is ever the 


Standard of private, but only of public, Rights. Thus, in 
17 Elis. c. 28, Subſidies are to be rated, according to the Value 
by the Exchequer Records. And, by the general Statute of 


Union 17 Car. 2. c. 3, The Right of 4% Fn e is ee ede. ,, 
according to the real Value of the 2 Hut the Pn ER ebe 
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are . i to hs Value; in the King's Books. And 
the ſame Diſtinction occurs, in the very next Clauſe of the Sta- 


tute now under Conſideration. 


Perhaps, the Rota was ſettled in 1693, according to the. 
real Value of the Livings, at the Time of the Union; or, 
Wecording to the Order, in which the Pariſhes are named d in the 

Act; or, becauſe the e eg s Church was rebuik, 
and the Company s not; or, becauſe the Archbiſhop's two 
Livings put together are more than double to that of the Com- 
pany's; — or, from Deference to the Archbiſhop's Station; 
or, from other Cauſes, But, agree they, moſt certainly did. 
= | The Company withdrew it's Claim, gave the Archbiſhop the 
= Advantage, and ſuffered him to collate in the ſecond Turn, as | 
well as the firſt, without any Diſpute, and the Archbiſhop ſhall | 
not now be admitted, to controvert the Acts, done by his Pre- 
deceſſor in the Right of his See. This Acquieſcence is an Evi- 
dence of an Agreement on both Sides, which neither ſhall 
/ AMA < 5442+ now contradict: As in the Caſes of Tenants in Common. 
Dyer. 29. Salk. 43. We. therefore think, that the Defendant 


U | | Backhouſe has made out no Title by his Plea. 
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, Matter of This being the Cale: it is immaterial, how regular the Re- 
pes rr plication and Traverſe may be. But the Plaintiffs ſeem to have 
a f — 1 judged rightly, in not traverſing the Value of the Livings; which 

would have been an immaterial Traverſe; becauſe the Value 38 
not the Criterion, which governs the ſecond Turn : Rightly 
alſo, in not traverſing the Uſurpation of Archbiſhop Tillotſon; 
for that is only a Conſequence, that muſt reſult, or not reſult, 
from - the Right to the ſecond Turn, which is therefore the 
proper and material Thing to be traverſed. And this is not 
merely a Traverſe of a Point of Law, but of Law connected with 
Fact; which is clearly traverſable: Such as Simony. Rafal 
Entr. 532. Seiſin in Fee, or in Tail. Yelv. 140. Right of 
a County to repair a Bridge. 2 Lev. 112. . 


6 | . | 
On the Whole, we are all of Opinion, that there muſt be 


Judgment for the Plaintiffs. | 
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Doe on the Demiſe x 8 againſ? Holme and - 4 Z /uld. 
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his Wife Dorothy) all | his Lands and Tenements in Minder- Late, BE: 
mere, M. eftmorland ; 


he deviſes the Premiſſes, to ſaid Elizabeth Brown and her Heirs, 4 for Lis. 


HERE A Special Caſe. 
———5i3ñ.— een 


Fames_ Longmire deviſed (after the Death or Viduity of Tant for 


a3 
mainder to 


9 4 
tae Heirs 


o his 801 , Lomamines with Im- I 
wa — Mdfe Cf Hs h 


peachment of Waſte, for the Term of Is natural Life; and Body 3 
after his Deceaſe, unto the Heirs Male or Female, Lwfolly mand? py 7 | 


over, in a 


to be begotten of the Body of his ſaid Son James Longmire, for Wil, & a 


ever; they paying out of the fame 400 J, vis. 200 J, to his Nenn 


Daughter Elizabeth Brown, and 200/ to the Children of his with a double 27974 


Ate, and 
may be barred 
by the Reco- 
very of Te- 


Daughter Dorothy Birkef, to be paid within two Years after 
the Death of his Son James Longmire; in default whereof, 


to hold for ſuch Term, as will raiſe the ſaid 400 /, out of 
the Rents and Profits; and then the Premiſſes to return, to the 
Heir Male or Female of his ſaid Son, and to kis and her Heirs 
for ever. And, if his ſaid Son ſhould die, leaving no law 
ful Iſſue; then he deviſes the Premiſſes, to his Daughter 
Elizabeth Brown and her Heirs and Aſſigns for ever; charged 
with the Payment of 2001 to the Cliildren of his 8 
Birket, payable in one Year after ſhe or they ſhall enter on the; 
Premiſſes, in like Manner, and as he had above directed the 
Heirs lawfully begotten of his Son James, if he ſhould leave 4 - 


RAE, 772k 


any ſuch, to pay the like Sum. en 
Theſe Eſtates were under thi Value of 2001 per Annum zue FF. el. 


and the Cuſtomary were deviſable, in the ſame Manner as 
Freeholds. 


James Longmire the Son, after the Death of his Mother, 
ſuffered a Recovery, and did the prover Acts to bar an Eſtate 
Tail, mn both Frechold and Cuſtomary Premiſſes (except a Ful- 
ling Mill) declaring the Uſe to. himſelf in Fee; and conveyed 
the Premiſſes, to the Defendants and their Heirs; and died, 
without\having had any Iſſue. And the Leſſor of the Plaintiff 
is the Teſtator's Daughter, and reſiduary Deviſce. 


Vor II. - This 


— 


1 1 Trinity Term II Geo. 3. C. js. 


a — 


| | | Y This Caſe was argued laſt Hilary Term, by Leigh for the 8 
= Plaintiff, and Burland for the Defendant; And in Eaſter Term, - 
| by Glyn, for the Plaintiff, and Davy for the Defendant. _ 


Por the Plaintiffs it was argued ; from the Intent of the Teſ. 
tator, and the Charge in groſs to the Heirs of the Body ; that 
this was only an Eſtate for Lite to James Longmire the Son, with 

nan Eſtate in Fee-ſimple to the Heirs Male or Female of his 
Body, by way of executory Deviſe; failing which, to the Leſſor 
of the Plaintiff, in Fee: And that therefore, the Nee 
ſuffered by James was void. | 


| | For tbe Defendants it was inſiſted, that this was an Eftate 3 
2nd Ao malic Tail in James, from the legal Operation of the Words of the E: 

: 75 155 2 i Head Deviſe; and therefore well barred wy this ORF 
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2 5 ge, And now in this Term 13 June 1771) De Grey Chief Juſ- 
ty hag ſes tice delivered the Opinion of the Court, that (quacungue vid 
fare 77 


8 data) the Recovery would veſt an Eitate in Fee- -lnple, Eq 1 
= fre James Longmire. | 1 
For, if it was an Eſtate Tail in him; there could be no a 
Doubt. And, if he had only an Eſtate for Life, with Re- 
mainder i in Fee to his Heirs Male or Female - (which th the | Court 1 mo 
4 WY Afather toq Hit to be) then this, being a contingent Remainder, ſw # 4 
A OR OD was deſtroyed by the co gn Recovery; and all ſubſequent 7279 : 
4 Jorg. ay , He of emainders depeng: nin Ion are alſo barred ; 2 according to 4 b F 1 
| „ 0 Loa ten e eee Salk 224. Ld. Raym be 3 
wn © 
| "9 tees] ms. 500. 1 Vm. 50 5. which IO this Caſe in-243 Wl ' 
Ker, , all points. That was ſeveral Times agitated, in all the Courts 244 7 | 5 
. eſiminſten Hall; and at length ſettled in Dom. Proc. by 5 
the unanimous Opinion of all the Judges. | 
. ee. Aan See,, ful 0 F 
bro 1; of Ha ts Court Jekerchles l en Pola not 4 | 
2. g ſtarted or debated at the Bar, Let Judgment be for the Plaftr- 
b EU. 264d tits, in reſpe& of the Fulling Mill only (which was not com- 
i” uf [ON 2 rized in the Recovery) unleſs Cauſe be ſhewn to increaſe the Ha 
Boo ute £2 * en Prewiſies, the laſt Day of the Term. On which Day (19 June 2 G 
PLA at 4 Prayer of the Plaintiff's Counſel, the Time for, 
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| Groning Cauſe was enlarged, till next Micbhaelmats Term: in 
which no Cauſe was ſhewn. | 


Hitchin and others Aſſignees againſt Campbell. 


TNDEBITATUS Aſſumpfit, for 2500 , by the Aſſignees of Judgment for 
Richard Anderſon a Bankrupt. Defendant pleads, 1. The P*/-ndant in 


T rover, not 


General Ifſue. 2. That the Money in queſtion aroſe from the pleadable in 

LT ; | ; Bar of Action 
Sale of certain Goods, heretofore the Property of the Bankrupt ; on the Case 
for which an Action of Trover was brought in this Court, in 1 
Hil. 10 Geo. 3. againſt the now Defendant and one Thornton ; Goods, it not 


and, on Not Guilty pleaded, a Verdict and Judgment for the appearing 


that the Queſ- 
Defendants. 3. That, on an Action in the King's Bench in tion wasthe 


Eaſter T. 10 Geo. 3, the Plaintiff recovered 860 J. 106. upon 1285 
the ſame identical Promiſe, upon which this Action is brought. 


On the firſt of theſe Pleas, Iſſue is joined. To the ſecond, 
the Plaintiff demurs generally, and the Defendant joins in De- 
murrer. To the third, he replies, that the Promiſes in the 
two Actions were different; on which alſo, Iflue is 1 


Leigh for the Plaintiffs, to ſupport the Demurrer, argued, / 144 # 
That this was quite a new Attempt; to ſet up a Judgment in 1 
Trover againſt Two, in bar of an Action in Caſe againſt One. 
That nothing is a Bar to a ſecond Action, but a former Action 
" efttſdem e 6 Co. 7. Cro. Elix. 667. This taken for granted, 


1 Wo and Cape. P. 9 Geo. 3. (cited page 741, 742, 743- 
8 1 ev 


ant) That Trover and Caſe cannot be joined, not being eju/dem 
Generis, Page and Bromuel, 3 Lev. 99. Nor even Treſpaſs 
and Trover, though both Torts; and ſo far, eju/dem Generis. 
Putt and Rauſton. Pollexf. 634. Raym. 472. 1 18 Med. 
219. e wrong.) 


Jephſon for the Defendant inſiſted, that, as the Goods were 
| averred to be the ſame in both, which is confeſſed "OF: Ute 
General Demurrer; this was a ſufficient Bar. 


Put .. 


= JAS: 
Ka 


„L >a, — 


780 granty erm . C. P. 
But the whole Court were clearly of Opinion, that ſuch a 
Doctrine would produce infinite Litigation and Miſchief; and 
therefore, without hearing Ze:g4 in Reply, gave 
Judgment for the Plaintiff. 
Barker againſt Buther. 
The Court 


will not upon 
Motion com- 


pel an At- 


torney, Who 
has made a 
fatal Miſtake, 
to indemnify 
his Client. 


Fate: the Plaintiff's Attorney had . in Treſpaſs, 

Aſſault and falſe Impriſonment (inſtead of Caſe) for a ma- 
licious Arreſt and Proſecution, The Defendant pleaded in 
Juſtification, that the Arreſt was made, by Proceſs from the 
Palace Court; and nonproſſed the Plaintiff, for want of a Re- 
plication. And, for the Coſts of this Non proſ. i 


. the Plaintiff was taken in Execution. 


dice Davy pled to the Court, for a Rule on Hat? the 


Attorney, to return to the Plaintiff this 11 /. | IS. 2:6. 


But the Court refuſed to interpoſe in ſo ſummary a Way, to 


correct the Miſtake of an Attorney; but left the Plaintiff to 


Conſent to 
confeſs, Judg- 
ment on 
Terms, does 
not imply a 
Conſent to 
bring no 
Writoftrror. 


his * Remedy. 


Wade again, * Rogers. 


N Michaelmas Term 1770, the Plaintiff Judgment 
by Default; and in Hilary Term 1771. ſigned final Judg- 
ment. The Defendant brought a Writ of Error in the King's 


Bench, but (there being no Bail in the Action below) the 


Plaintiff, in Hilary Vacation, brought his Action of Debt on 
the Judgment, and held the Defendant to Bail. In Eaſter 
Term 1771, there was a Rule by Conſent, to ſtay the Pro- 
cecdings on the ſecond Action, on the Defendant's giving Judg- 
ment with a Stay of Execution, till the Writ of Error ſhould 
be determined. In the ſame Term, the original Judgment 
was affirmed. And now the Defendant brings a new Writ of 
Error, on the ſecond Judgment. 


Burland 
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Burland for the Plaintif 3 to 3 the Writ of Error; 
being vexatious, and contrary to the Defendant's implied Con- 
ſent, on giving Judgment in Eaffer Term. 


Leigh for the Defendant inſiſted, that no ſuch Conſent was 


implied, and that the Defendant had a Right to bring It. 


Blacki;ne Juſtice doubted the Power of the Court, to quaſh 
2 Writ of Error, returnable in another Court, to examine and 


correct it's Errors. 


And per tat. Cur. No 
Error) is implied, in the preſent Rule; 
to be expreſſed, for the future in ſimilar Caſes. 


but may be oper 


Rule mm 


Gord on n Powis. 


1 ATTHEW Concanen, on the 22 b 1771, gave 
Notice, (as required, by the general Turnpike Act, 
7 Ges. 3.) that the Defendant would be ſued, for three Pe- 


nalties on the ſaid Act: but added in a Letter, that this might 


be prevented, by paying him the Penalty within a Fortnight. 
This not being complied with, he (in the Name of one For- 
teſeue an Attorney) brought this Action for the Plaintiff Gordon, 
a common Informer. 


Davy moved, for an Attachment, for an Attempt to com- 
pound an Offence againſt a penal Statute, contrary to Statute 


18 Elix. C 2 


But De Grey Chief Juſtice, Gould and Nares Juſtices thought, 


it would not lie; becaule, when the Letter was wrote, no Action 


was 5 


Blackftone Juſtice conceived, that the Right of ſuing attached 
in the Plaintiff by the Notice ; 
be called a general Commencement of the Action; which is 

Vol. II. Sd afterwards 


and, that therefore, it might 


ſuch Conſent (not to bring a Writ of 


Notice of 
Action re- 


quired by a 


p2nal Statute, 
no Com- 
mencementof 
the Suit, fo 
as to ſubject 


the Plaintiff 


or his Agent 
to an Ar- 
tachment ſor 
Miſbehaviour 
previous to 
the ſuing out 
of the Writ. 


IE! 


Pd 
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n 
nn 


afterwards particularized and determined to that Court, in which 


it is r naht | 
No Rule was made. 


als Dawkes and Wite again The Earl of Deloraine. 


ill of Ex- It Aumpfit he _ count, Iiſt. On a Bill of Exchange, 


change not 
good, hen 
drawn on 4a 


ſpeciſic, fu- „ 8th. January 1768, Seven Weeks after N pay Miss 


ture and un- 


according to the Cuſtom of Merchants. 


certain Fund. Read [now the Wife of the Plaintiff] 32 J. 175. out of 


ot Steward s Money, as ſoon as you ſhall receive it, for 


Your humble Servant, 


« To Timethy Brecknock Eſq; Deloraine. 
e St. Mary le Bone. | 


Which Bill the ſaid Brechnock accepted, but afterwards re- 


fuſed to pay; by reaſon „hereof, and the Uſage and Cuſtom 
of Merchants, the Defendant became liable, c. a2dly. On 


501, Goods ſold and delivered. 3dly. On a Quantum Meru 


for the ſame. Athly. For 50 lent and advanced. 5thly, 
For Money laid out for the Defendant. | 


Pleas. 1ſt. Non aſſumpſit. 2d. That the ſaid Timothy Preck- 


nock did not, at any Time, receive any Value, of the faid 
William Steward's Money, mentioned in the ſaid Bill, or any 
Part thereof. To this the Plaintiffs mana and the Defend- 
ant joins in Demurrer, 


Davy for the Defendant inſiſted, 1. That this is no Bill of 
Exchange. 2dly, That, if ic be, till the Defendant is not, 
at preſent — 

iſt. It is no Bill of Exchange; becauſe 

1. Not payable to Order. 


2. Not for Value received. 


2 | - 3. Pay- 
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3. Payable out of a particular Fund. 


And cited Jocelyn and Lacier. 10 Mod. 294. 316. Jenny and 
Herle. Stra. 591. Ld. Raym. 1361. Haydock and Lynch. Ld. 
Raym. 1563. Banbury and Liſſet. Stra. 1211. Pierce and 
Wheatley. 4 Viner. 241. To prove theſe ſeveral Points. 


2dly. The Defendant not bound to pay it; becauſe no Drawer, 
after Acceptance, can be liable, till the Acceptor breaks his 
Undertaking. Heylyn and Adamſon. Burr. 669. | 


Brecknock only promiſed to pay, when he had received Vil- 
liam Stewerd's Money: but has never yet received it. 

Leigh tor the Plaintiff inſiſted, 

That there are no preciſe Words, neceſſary to make a Bill 
of Exchange. Ld. Raym. 1472. and cited Macleod and Snee. 
Ld. Raym. 1485, to ſhew that a Bill of Exchange might be 
pay "ble, out of a particular Fund. And he argued, that Breck- 
1:ck's Acceptance was an Acknowlegement of his having re- 


ceived the Money. 


Sed per Curiam. 


As this Count in the Declaration is jounded on the Cuſtom 
of Merchants, if the Bill in queſtion be not a Bill of Exchange 


according to that Cuſtom, no Action will lie on this Count. 


We PS no Opinion, on the Omiſſion of the Words, Value 


received, and Order; but confine ourſelves to the latter Objec- 
tion, that the Bill is drawn payable out of a particular Fund, 


and upon an Event which is future, uncertain and contingent 
dix. the Drawee's having received V. Steward's Money. 


A Bill of Excheng always implies a perſonal g general Cre- 
dit, not applicable to particular Circumſtances or Events; which 
cannot be known to the Holder of the Bill, in a general Courſe 
of Negotiation. Andrews and Franklin, Stra. 24. ſeems in- 


deed' an Exception to this Rule. A Promiſſory Note to pay 


a Sum, when the on Devonſhire was paid off. But, in the 
firſt 


Shonf 44 
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oF A Term's 
Lan, · Notice is not 
| 8 0 neceſſary to 
Fe F revive Pro- 
cCceedings a- 
gainſt a De- 
tendant who 
has ſtaid them 
by obtaining 
an Inj unction. 


Net 


, 2 geg 2 222 9 ee with Coſts. 
rege ela, & Ae, EDO in. SOS 


HY yt o. N 


give our Judgment abſolutely; but, having thus declared our 


| _ |: ATION, Plea, and Iſſue were in Hil. Term 3 


n 


firſt place, that was a ole Note, and not a Bill of Ex- 
change; and a Note may be certainly payable on a future 
Event. Nor again was the Note payavle, out of the Ship 
Devonſhire's Fund; but was given, on the general Credit of 
the Drawer, though payable at a future and uncertain Time, 
But, as this is a hard Caſe (to ſay no more of it) we will not 


Q 


n ED DOES TOS NS re ES de TEN : 
. FVP N 
/ 2 ue Lo Et > os Sr ; ; 


a rhe tro Foe gras Foe. 1 88 5 Ss 3 
N 5 i Rs 

. 4 : „ AP tent 
. N . 


Opinions, Let there be 
Judgment for the Defendant; unleſs Cauſe ſhewn Tomorrow. 


On the Morrow, Leigh moved, for Leave to enter a Non vult 
proſequi on the firſt Count; and had a Rule to ſhew Cauſe, 
which was made abſolute, the laſt Day of the Term. 


Boſworth again Philips. 
5 . 


1770. In the ſame Term, the Defendant filed an In- 
junction Bill in the Exchequer, and obtained an Injunction ; 
which in that Court ſtops the Trial, though in Chancery, it on- 
ly ſtops the Execution. In Hilary Term 1771, an Anſwer was 
put in; and after ſeveral Exceptions (which were. over-ruled) 
the Injunction was, in the Beginning of this Term, diflolved 
on the Merits. The Plaintiff then gave Notice of Trial. 


Leigh for the Defendant moved, to ſtay Proceedings, for want 
f a Term's Notice, after ſo long an Intermiſſion, according 
to the Rule of Court. Davy for the Plaintiff, contra. 


The Court thought, the Rule only extended to voluntary De- 
lay, by the Plaintiff himſelf; and that, when the Defendant 
ſtays him by an Injunction, that is, in it's Nature, an Excep- 
tion out of the Rule: And Nares ö cited 2 Burr. 660. 


8 21 | Sos 


—— 


** 
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—— 


Sim pſon against Stone. 


Days after Eaſter Term) ſigned Judgment. 


5 Davy ſhewed for Cauſe, that this was the laſt of four Non 
proſſes or Diſcontinuances, in Actions brought by the Defendant 


againſt the preſent Plaintiff, for the ſame Cauſe. And that 


neſs. 
* 


The Court thought, the Plaintiff had given the firſt Provoca- 
tion, and had alſo been guilty of Laches, in not ſooner apply- 
ing to the Court, and paying what was really due: And there- 
fore, diſcharged the Rule, for ſetting aſide the Judgment, but 


without Coſts; And directed Execution to ſtay; as the 
Money, due upon the former Judgment, was paid into Court; 


in order to diſcountenance ſuch oppreſſive Actions. 


Blunt againſi Morris. ö 


\ECLARATION was delivered on the 3d of June, 


this Method was taken, to puniſh him for ſuch his Litigiouſ- 


In Action on 


CFR moved, that, on bringing into Court the Debt and —_ 
Coſts recovered by the ſecond Judgment, Proceedings on a _— 
third between the ſame Parties, might be ſet aſide with Coſts, 29" _ 
| | ment, Exe- 
The Plaintiff (who is Gaoler of Derby) having been ſued by _ 
the now Defendant, and obtained Judgment of Noxepros, againſt Judgment on 
him, brought an Action of Debt, on that Judgment, for the ant paying 
Coſts; and figned Judgment by Default. On that Judgment, — 2 
he brought a ſecond Action of Debt, on the 6th February laſt ; _ _ 
- | . | vered 0 
filed a Declaration on the 7th of May; and on the 15th (two — 


On amending 
Declaration 


with Notice to plead, in four Days. On the 6th of June, the Defendant 
the Defendant demurred. On the 11th of June, the Plaintiff — 
took out a Summons, for Leave to amend his Declaration. On Rule to plead. 
the 12th of June, a Judge's Order obtained for that Purpoſe, | 
on Payment of Coſts, which were paid; and, the ſame Even- 
ing, the Plaintiff demanded a Plea the next Day, or Judgment. 
Vou 1h — | E e *. On 


At . 


786 Trinity Term 11 Geo. 3. C. P. 


on the 13th of June, Judgment ſigned by Default. The fame 
Day, the Defendants moved, to pay Money into Court, and took 
out a Summons, for a Week's Time to plead, On the 14th 
Tune, he paid Money into Court, and pleaded the genera] 
Wc. 


The Prothonotaries and Secondaries (except Paramor) reported, 
that, upon amending Declarations, a new four Days Rule to 
plead was neceſſary; and Paramor agreed, that the Defendant 
was intitled to four Days Time to plead ; but he * the 
Plaintiff need not Sire a new Rule. 


e 


Judgment ſet aſide, with Coſts: the "OE Wer taking 
| ſhort Ones or Trial, 


| Clavey * Watts. 

S | 
HE Defendant had put in ſpecial Bail by Attorney ; and 
* ſurrendered ] in diſcharge of his Bail. 


ieee 27 


Declaration 
mult be ſerved 
on a Priſoner 
or left with | 
the Turn- | ; „„ | 

key, tho he The Declaration was delivered, to his Attorney in Time; 


h ed wo. | 
1 y. but not to himſelf, or the Turnkey of the Priſon. 
On a Motion for a Super ſedeas, the Doubt was, if this was . 
regular. | | 


The Officers and Practitioners reported differently, as to the 
Practice; but, the Weight of the Authorities being on the 
Side of the Priſoner, and it being a Caſe of Liberty, and the 


long Vacation beginning Tomorrow, the Court made the 


Rule for a Superſedeas abſolute. 


The End of Trinity Term 11 Geo. 3. 1771. 


Michaelmas 


0 


id 


as 


le 


1C 


E 


Michaelmas Term 


In the Common Pleas. 


12 Geo. 3. 1771. 


The King axis nt Robert Powel. . "Wy 42d . 


5 O VE LL was cpitally convided, at the laſt May Seflions 
at the Old Bailey, on the Statute 2 Geo. 2. c. 25. for .' falſely 
making, forging, andcounterteiting, a certain Receipt for Money, 


« 25 follows that is to ſay; Received, &c. with Intent to defraud 


« one Foſeph Sykes, againſt the Form of the Statute, &c.” 
ſecond Count, for uttering ſaid Receipt, with Intent to defraud 
ſaid Syhes. Third and fourth Counts, for forging, and for ut- 
tering, the ſaid Receipt, with Intent to defraud 7 aylor Barrow. 


A 


As follows, is 
2 ſufficient 
Av: rment of 
the Tenor of 

a forged Re- 


It is only ne- 


ceipt, in an 
Indictment. 


ceſſary to aver 
a general In- 
tent to de- 


The Fact was, that Powell had perſonated Barrow, in the 


| Sale of 400 J. Eaſt-India Stock to Sykes; and had figned, in his 


Name, the uſual REI upon the de a for 7987; Stock 


then being at 199 per Cent. 


It was moved 4 Arreſt of Judgment, the laſt Day of the Seſ- 
ſions, before the Recorder, that the Words, “ as follows that is 
« to ſay, do not ſufficiently expreſs, that the Receipt 1s ſet 
Alſo, ſecondly 
That the Manner, how the Fraud was to be committed, was 
not ſet forth; nor the Facts, which were neceſſary to ſhew, 
how the Receipt was to operate, ſo as to defraud either Sykes 


forth in the Words, Figures, and Letters of it. 


or Barrow ; but merely the Intent to defraud, 


po R 


in general. 


| The Recorder reſpited Judgment, for the Opinion of the 
who on the firſt Day of this Term, 
ME 


Judges, upon theſe Points : 
I 


* 


fraud A. B. 
without ſet- 
ting out the 
Manner, in 
which that 
Fraud was to 
be effected. 


” 
N * 
a 
1 © UT CRP 
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Mich. Term t e. | C. * 


Term of . 
Fine not a- 
mendable. 


© 


at Lord Mansfield 8 Chambers in Serjcant' Inn, unanimouſly 


agrecd (in the Abſence of Lord Chief Juſtice De Grey, who ſig- 


nified his Concurrence, by Mr. Juſtice Gould) That there was 


no Weight, in either of theſe Objections: A certain Receipt, 
as follows, that is to ſay, being altogether as certain, as if it 
had been ſaid, in the Words and Figures following, that is to ſay, 
Se. And it is ſufficient, to aver a general Intention, to defraud 
a certain Perſon; which Intention muſt be made out, by Facts 


in Evidence, at the Trial. 


It was afterwards more folemnly argued, before all the Judges 
at Serjeant's-Inn- Hall (except Blackſtone Juſtice, A who 
all adhered to their firſt Opinion. 


Heath Plaintiff againſt Sir John Eardley Wilmot and 


others, Deforciants. 


URL AND moved, to amend a Fine of Trinity Term: I770, 
and make it as of Michaelmas Term, purſuant to a Deed 


to declare the Uſes, dated the 27th of September 1770. 


But De Grey Chief Juſtice, Gould and BlacktoneJuſtices thou ght, 


this was making a new Fine, inſtead of amending the old one; 


as the Teſte of the Writ of Covenant, and every ſubſequent 


Member of 
Parliament 
having been 
held to fpe- 
cial Bail, 
moved to be 
diſcharged on 
a common 
Appearance. 
The Court 
takes no Evi- 
dence of his 
being a Mem- 
ber, but the 
Return ef the 
Wr. t. 


Proceeding, muſt be altered: And therefore, as no Precedent 


could be ſthewn of altering the Term of a Fi ine, and the Par- 


ties were all living, and might eaſily ſuffer another; they re- 
fuſed the Motion. Nares Juſtice abſent. 


Anne 1 Widow again/# Thomas F enwick Eſq; 


HE Defendant, who was Knight of the Shire for Je/- 

morland, was bound in a Bond of 18000 /..to the Plain- 
tiff, the Widow of his elder Brother, to pay her 3oo0ol. in Mo- 
ney, and an Annuity for Life of 4o00/, per Annum. On de- 
fault of Payment, ſhe brought Debt on this Bond in the King's 


Bench, and recovered Judgment ; and ſued out an Elegit there- 
oh, which was not executed, F or, finding he had Caſh in the 
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Hands of Child and Company Bankers in London, ſhe brought a 
Plaint upon this Judgment, in the Mayor's Court, and ſued a 
foreign Attachment againſt the Money in Child 8 Hands: to 
which the Defendant put in ſpecial Bail, and thereby diſ- 
charged the Attachment [See Cre. Elis. 593, 713.] The De- 


fendant then removed the Plaint, by Habeas Corpus cum Cauſd 
into this Court; and, upon a Rule given by the Plaintiff for 
that Purpole, put in ſpecial Bail upon the Habeas Corpus. And 
now Wilſon moved, that the Defendant, being a Member of 


Parliament, might be diſcharged on Common Bail. But, this 


being only proved by Affidavit ; the Court, on conſideration 
of Precedents, would not grant a Rule to ſhew Cauſe: But 
the __ Day, the Deputy "Clerk of the Crown attended with 
the Sheriff's Return; when. they ordered the Rule to go. 


Ihe King again Samuel Shaw. 


2 HE Priſoner was tried, at the O/d Bailey Seffions May 
[ 1771, on the Statute, 7 Geo. 3. For that, being a 
« Clerk employed in ſorting and charging Letters in the Poſt- 


« Ofice; he did feloniouſly ſecrete, embezzle, and deſtroy, a Sener and 
„ certain Letter, containing a Bank Note of 207. 2. That Ce of 


being @ Perſon employed in the Buſineſs relating to the general 
„ Poſi-Ojfce ; he did feloniouſly fecrete, &c, 3. That, being 
« a Clerk employed m ſorting and charging Letters in the Post- 
8 O Ace; he feloniouſly did ſteal and take, out of a Letter, a 
„Bank Note of 20/. 4. That, being a Perſon employed in the 
25 Bujineſs relating to tbe General FO he did feloni- 
<< ouſly ſteal, Tc 


It —_—_ in Evidence, that the Priſoner was only a Sorter, 


and not a Charger, of Letters: whereupon the Recorder, who 
tried him, directed the Jury (the Proof of the Fact being very 
plain) to convict him, which they did, on the ſecond and fourth 
Counts only. And it being then moved in Arreſt of ſudgmeat, 
that, As he had been acquitted, on the Counts which charged 
him as a Sorter and Charger ; and did not appear to be a Perſon 
employed, by the Poſt-Office, in any other Buſineſs but that 
of corting : which is one of the Employmeats particularly ſpe- 


Vor. II. FE. | cified, 
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8 4 The ſaid Sbaw died in Newgate, in January 17 
The King again Edward Birch and Matthew Martin, 
TyciQment H E Priſoners were convicted, at the O/d Bailey Seſſions, 
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Verdict. ; 
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cified, in Statute 7 Geo. 3. which ſays, that, “if any Perſon 
cc employed in Receiving, Stamping, Sorting, Charging, &c, or 
*in any ber Buſineſs relating to the Poſt-Office, ſhall, Gc.“ 
| He could not be convicted, on the third and fourth Counts. 
This, being adjourned to Serjeant's Inn, was this Ferm argued, 
before eleven of the Judges (ab/ente Blackflone Juſtice, who was 
indiſpoſed) who unanimouſly agreed, that Judgment ſhould be 
arreſted, for the Cauſe above alleged ; but inclined to think, the 
Jury might have convicted the Priſoner, on the firſt and third 
Counts, by a ſpecial Finding, that he was a Sorter only. 


W 


for forcing a 8 | . 
Blper Wriz- | in September 1771, on an Indictment, For that they 


ih parporting & feloniouſly did falſely make, forge and counterſcit, and did 
of 4.8, is © cauſe and procure to be falſely made, forged and counter- 
1 « feited, a certain Paper Writing, purporting to be the laſt 
| Will and Teſtament of Sir Andrew Chadwick Knight, de- 
* ceaſed.” And it was moved in Arreſt of Judgment, that the 
Indictment ſhould have charged the Priſoners, with forging the 
laſt Will, &c. and not a Paper Writing purporting to be the 
Will, Sc. Which alſo being adjourncd for the Opinion of the 


Judges, and being argued before them, at the ſame Time with 
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the preceding Caſe; they unanimouſly agreed, that the Indit- Wn 

ment was perfectly right, and over-ruled the Exceptions. = 

And the Priſoners were executed, in December following. 

John Compagnon oy” 2 his Wiſe are Lewis 

| Martin. 5 = 
'Thou gh all + | 
the action- f 0 | 1 
ld n nn, A CTION for Words, ſpoken by the Defendant of the Wi 
one Count are Plaintiff's Wife, viz. © I have been to Newgate, to ſee i 

not proved, 


— Ry poor unhappy young Fellow, that is going to be tranſported 


8 40 „ by a very baſe Woman, (:nnuendo, the _ | 
« Wife 
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« Wife) who would do any a that is bad. She got a Perſon 
« to arreſt him falſely, for a Debt of 10/7; and was not content 
„with that, but ſhe afterwards ſwore a Jalſe Debt of 1001 
« againſt him ; and has ſworn a Robbery againſt him, and tranſ- 

« ported him falſely.” The Defendant pleaded the general Iſſue; 
and, on Trial at the Sittings before De Grey Chiet Juſtice, all 
the Words were proved, except as to the Debt of 100/, being 
a falſe Debt ; the Witneſs only proving that ſhe ſaid, that the 
{wore a Debt of 1007, Sc. The Chief Juſtice directed the Jury, 


to give no Damages for the Words not proved ; and they found 


4 Verdict foe the Plaintiff, with 5 / Damages. 


Davy for the Defendant now moved (by Agreement, to ſave 
Expence of a new Trial) for Jadgment of Nonſuit, upon the ſup- 
poſed Miſ- direction of the Chief Juſtice ; becauſe (as he alleged) 
all the Words not being ſubſtantially proved, the Plaintiff was 


not intitled to recover any Damages. 


Gould, Blackſtone, and Nares Juſtices concurred in Opinion 
{tho' Blackſtone was abſent, when the Rule was diſcharged) that, 
though all the actionable Words, laid in any one Count of the 
Declaration, are not proved ; yet, if any actionable Words are 
proved, Damages may be given for thoſe. And this Opinion 
they grounded, on Mark and Cubit. Aleyn. 35. Barber and 
Hawley. Dyer. 118, Lady Ratcliffe and Shubley. Cro. Elis. 
224. Hilliard and Conflable. Cro. Eliz. 306, 433. Hilſden, 


and Mercer. Cro. Fac. 677. And, though perhaps in ſtrict 


Regularity, the Jury ſhould have found, that the Defendant 
did not ſpeak the Word, Falſe, but that he was guilty, as to all 
the Reſt of the Words; yet, as no Damages were given for that 
Word, we ſhould hardly have awarded a new Trial, upon that 
Account. Much leſs, will we now give a Judgment of Non- 
fuit; when, it is clear, that the Plaintiff was intitled to recover 
ſome Damages, and has not in this Caſe recovered ſuch, as are 
in any Degree exorbitant. 


De Grey Chief Juſtice, having tried the Cauſe, gave no Opinion. 


Rule diſcharged. 
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!þ EBT for 300 /, on the Statute of Ufury. The Writ was 


ſued out and ſerved on the Defendant, .on the 12th of 
July 1770; and, the Declaration was of the next Michaelmas 
Term. On the general Iſſue pleaded, it came on to be tried 
before Wilmot Chief Juſtice, at the Sittings after. ſaid Mi- 
chaelmas Term; when the Jury found a Verdict for the Plaintiff, 
with 300/ Damages, ſubject to the FOplaton of the Court, on 


this ſpecial Caſe. 


On the 21ſt Mareb 1769, Fohn Hinchlif applied to the De- 
fendant, to borrow 100/; and it was then corruptly agreed 
between them, that the Defendant ſhould lend Hinchliqte 1991 
for three Months; for which Hinchl: Je was to pay the De- 


fendant 61. 5 5s. by way of Advance; and he accordingly re- : 


cejved ſaid 100 J, and paid the Defendant thereout 67. 55. by 
way of Intereſt by Advance ; and gave the Defendant his pro- 
miſſory Note for 100 J, dated 3iſt March 1769 and Payable to 
Defendant or . three Months after Date. 


Hinchliffe alſo ht at the ſame Time, certain Cabinets 


and other Valuables, in the Defendant's Hands, as a collateral 
Security; with Power to ſell the ſame. And he accordingly 
ſold one of the ſaid Cabinets, for 22/7. 45. whereupon Hinch- 
life, on the 1oth of Auguſt 1769, gave the Defendant another 
Note of that Date, for 78/7. 19s. 8 d. payable to the De- 
fendant or Order, two Months after Date ; which laſt Note 
was afterwards paid. 5 


Qu. Whether this Action was brought in due Time? The 
Statute 31 Eliz. c. 5. having directed, that ſuch Actions ſhall 
be brought, within one Year after the Offence committed. 


This Caſe was argued in Hilary Term, by. Davy for the 
Plaintiff, and Glyn for the Defendant ; 
Term, by Burland for the Plaintiff, and * for the De- 
fendant. 

2 | | | | For 


and again in Eaſter 
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. the Plaintiff it was inſiſted, that the Offence was not 
committed, till it was fully conſummated, by the Payment of 
the uſurious Intereſt. That the ficſt Tranſaction was no Pay- 
ment of Intereſt, but only a Lending of 93 J. 15 6. and that the 
Intereſt was not actually paid, till the 100 J. Note was diſ- 
charged. 


Fer the Defendant it was anſwered, that the Caſe ſtates the 


Loan to have been of 100 J. and not of 93 J. 15s. only; and 
that the Offence was conſummated, by receiving the uſurious 


Intereſt in e | 


It was then inſiſted by Bork for the Plaintiff, that Judg- = 


ment might be entered for the King, who has two Years more 
allowed him ; even, if the Plaintiff, as a common Informer, 
was barred of his Part. For which, he cited 2 Hawk. P. C. 
271, 272. Cro. Fac. 365. Cro. Car. 331. Ang. 127. Moor. 
564. Moor. 58. Dal. 60. Savil, 6, 26, 36. MS. Caſe in Scacch. 


Audrey qui tam and Wyke. M. 1 & 2 P. & M. ret. „„ Gro, 


Eliz. 58 3. Moor. 541. 11 Co. 66. 3 Keb. 804. 2 Mod. 267. 
Freem. 235. | | 


7 


The Court gave their Judgment this Term. 


De Grey Chief Juſtice and Blachſtone Juſtice inclined to think 
that the Offence was conſummated and completely committed, 
on making the corrupt Agreement, and receiving the Intereſt 
by Advance: And that it was not to be conſidered, as merely 
a Loan of 93 J. 15 5. The Statute 12 Anne is expreſs, that it 
is Ufury, to take above five per Cent. for the forbearing or 


of the Intereſt or Forbearance, before the Principal Sum is due. 


ceived beforehand for forbearing ; as, after the Term is expired, 


for having forborn. And it ſhall not be reckoned, as merely a 


Loan of the Ballance. Elſe, every Banker in London, who takes 


five per Cent. for diſcounting Bills, would be guilty of Uſury. & MS, 27, 
For, if upon diſcounting a 100 / Note at five per Cent. he ſhould O> 2 . 


giving Day of Payment: which plainly has reſpect, to a taking 


And Blackſtone conceived, that Intereſt may as lawfully be re- 


be conſtrued to lend only 9573 then, at the End of the Fe | —_ 
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DebtandCoſts 
on Bail-bond 
(tho' increaſ- 
ed by two 
Writs of Er- 
ror) paid for 
a Bankrupt 
on a Promiſe 
of Indemnity 
is not covered 
by the Com- 
miſſion of 
Bankrupt : 


the ſame not 


being paid till 


after the 


Bankruptcy, 


tho Judgment 


on the Bail- 


bond was had 
before. 


ject: So gave no 


Opinion as to any Part. 


l 
TE > \ "BY 


Lord Camden, in Trinity Term 1766: 


* would receive 5 J. Intereſt, for the Loan of 9 5 J. Principal; 
which 1 is above the legal Rate. 


Gould Juſtice inclined to 1 that the original Loan was only 
of the 93 J. 156; the 6/7. 5s. being ſtated to be taken thereout: 
but he agreed, that then the Plaintiff could not recover upon this 
Action; which was brought for 300 % as the Treble of 100 /, 
the Sum alleged to be lent. And they all agreed, that, in this 
Action, they could not ex Mcio take Notice of the King's Right, 
to purſue the Defendant beyond the Time limited to the — 

Opinion, on that Point. | 


Nares Juſtice, having been Counſel in the Cauſe, gave no 


Judgment for the Defendant. 


Goddard againſt Vanderheyden. 
293. 24g Nen. Lag. 
N Caſe; The ng, of declares, that the Defendant, on the 
12th of May 1763, was arreſted on a ſpecial Capras out of 
the King's Bench, and held to Bail for 197/, and that the 
Plaintiff became one of his Bail, and entered into a Bail-bond 
to the Sheriff; in Conſideration whereof, the Defendant pro- 
miſed, to indemnify the Plaintiff againſt the ſaid Bail- bond: 
That, the Defendant not appearing at his Day, the Bail-bond 
was aſſigned, and Judgment had thereon againſt the Plaintiff 
for the Penalty of 3947, and Coſts, which he ſatisfied ; but 
that the Defendant had neglected to indemnity him, Sc. 


The Defendant CEL I. Non Aſunpßt. 2. That, on the 
roth March 1764, the Defendant became a Bankrupt; on 
the 12th of March a Commiſion iſſued, on which he was 


declared Bankrupt, and, on the 2d of May 1765, obtained his 


Certificate; and that the Cauſe of Action accrued, before he 
became Bankrupt. 


Iſſue being joined on theſe Pleas, the Cauſe was tried before 
when a Verdict was 
found for the Plaintiff, ſubject to the following Caſe. | 
| | That 


WS. Ms 0 ST, «© HA 
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That the Arreſt, Cc. was had, as in the Declaration; and 
the Bail-bond aſſigned, and Action brought thereon, in the 
King's Bench, in Trinity Term 176 3- In which Term, Judg- 
ment was had againſt the preſent Plaintiff, on the ſaid Action; 
and he brought Error in the Exchequer Chamber. 


'On the roth March 1764, the Defendant became a Bank- 
rupt. | | 


On the 12th March _ the Commiſſion iſſued. and he 
was declared a . | 


In Trinity Term 1764. Na affirmed in the 8 


Cbamber; and the Plaintiff brought a Writ of Error, in Par- 
liament. 


In January a 5, the Laid Writ of Error was „ 
in Parliament. 

on the 21ſt of January 1765, a Fieri facias ifſued againſt 
the preſent Plaintiff; who thereupon paid the original Plaintiff 
his Debt due from the Defendant, and Coſts. 


2d May 1765, The Defendant's Certificate was allowed. 


2. Whether the Plaintiff is intitled to recover Debt and 


Coſts, paid by him as aforeſaid, and the Coſts he 
Rlandely was put unto. 


This Caſe, not having been ſettled at the Trial, and Lord 
Camden being ſoon after promoted to the great Seal, hung a 
great while in Suſpence, for want of his Lordſhip's Notes; 


but at length was argued, laſt Trinity Term, by Leigh for the 


Plaintiff; who inſiſted, that this was not a Debt covered by 
the Commiſſion of Bankrupt. That, as at that Time the Plain- 


tiff had paid nothing, he could not recover againft the Defend- 
ant, for what he was only liable to pay. 6 Med. 77 And he 


relied on the Caſe of Colton and Whyijin. C. B. Trin. 8 Geo. 3. 


about three Years ago: Which was a Promiſe to indemnity 


againſt the Acceptance of a ill of Exchange. The Bill became 
LY | due 
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dud 16th 3 766, and accepted. The Acceptor was ſued, 


and charged in abs, in Cuſtody. He brought Action 
againſt the Drawer on this Indemnification, who pleaded Bank- 
ruptcy ; and that the Cauſe of Action accrued, be fore the Bank- 
ruptcy. It appeared he was Bankrupt, on the 15th of Auguf 
17663 and the Plaintiff taken in Execution, in January 1767, 
The Court unanimouſly held, that the Damnification did not 
ariſe, till-the Charge in Cuſtody. 


Davy for the Defendant inſiſted, <4 as 1 Was 


had, againſt the Plaintiff, before the Bankruptcy, his Cauſe of 
Action had then accrued; and that, in Chilton and Mien, 


the Judgment, as well as the Execution, was after the Act of 


r. 


And now in this Term, De Gow Chief Juſtice delivered the 


a Opinion of the Court; that, according to the Principles laid 
down in Chilton and Whiffin, the Damnification did not accrue, 


till the Plaintiff had actually paid the Debt and Coſts for the 


"Defendant ; there being ſtill a Poſſibility, that the original 
| Plaintiff might have received them of the Defendant : That 
| therefore this was not a Debt, till then; and ſo not protected, 


y the Defendants previous Bankruptcy. And therefore "they 
ordecel the 
Poſtea to the Plaintif. 


and Wh e End of Michaelmas Term 12 Geo. 3. 1771. 
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The King againſt Mari Miller. 
he SAavanrg 439. 
ud 1 1 LLER was convicted, at the Old Bailey in January The King's 
le, A geſſions 1771, and ordered for Tranſportation for ſeven — — 
he | Years. He afterwards obtained a Sign manual from bis Ma- in Na 
zal jeſty, declaring his Intention to pardon the ſaid Sentence, and 22 
lat inſert the Priſoner's Name in the next general Pardon; on OO 
d, Condition of his giving Security, to the Satisfaction of the Re- from Trant 
ey corder, to tranſport himſelf for ſeven Years; which he accord- r 3 


ingly gave and was admitted to Bail, but did not go abroad. voked, and the 1 
878 4 | N 5 8 Condition be \ 9 


| | | literally, tho“ | 9 \ 
And he was now indicted capitally, at December Seſſions „ 
or being at large in this Kingdom, after having been plied with, 
1 F 8 de 8 : 8 Malldiſcharge 
ordered for Tranſportation. He would have pleaded this the Primer 


2 from that 
Sign manual; but the Recorder who tried him, thought it in- In 


admifhble, Whereupon the Jury found bim guilty ; ſubject to i Auth 

the Opinion of the Judges, whether this Sign manual ought * 
to have been received in Evidence; and allo, if it had been 
admitted, whether it could have availed the Priſoner; as he 
had not ſubſtantially performed the Condition of this intended 
Pardon, by —_—_ himſelf for leven Years. 


And, the firſt Day of this Term, this being conſidered — „ 
debated, by all the judges at Lord Mansfeld s Cham bers, except 


De Grey Chief Juſtice; They were unanimouſly of Opinion, 1. 
That this Sign manual cught to have been received in Evidence; 
Vor. Ih, 7 Hh | for, 
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Notice of 
Trial neceſ- 
ſary,tho' fixed 
for a certain 
Day 0 


_Inſolvent 


1 Debtor need 
" k FF -* not plead the 


AQ : Nor 
ſhall be char- 
ged with a 
new Promiſe 
occaſioned by 
the old Debt: 
Nor, being an 
Attorney, 
+ ſhall be ex- 

| cepted out of 

the Act, un- 
les for Mo- 
\ ney recovered 

by him, as an 

Attorney. 


2 


for, though no N but revocable by the King; it was an 
and therefore, a good 


for the Judge to bail him; 
2. That the Sign manual was 


Authority, 
Cauſe for him to appear at large. 


improperly worded, by Miſtake of the Officer; for the Con- 


dition ſhould have been, to tranſport himſelf, and give Security 
ſoto do; and not merely to give Security: Which Condition 
the Priſoner has literally complied with. And therefore, though 


the King might revoke his intended Grace, on Account of this 


apparent Fraud; yet, as he has not actually revoked it, the 
Priſoner en not to have been convicted on this Indictment. 


In the Common Pleas. 
Ellis againſt Truiter. 


H E Trial in this Cauſe had been put off laſt Tem; on 
the Motion of the Defendant, to the firſt Sittings in this 
Term; and Wilſon for the Plaintiff, who had given no freſh 


Notice of proceeding to Trial, now moved to put it off, till 
The Court granted the Rule, but 


the Sittings after Term. 
doubted the Neceſſity of the Motion; it being certified by the 
Secondaries, that Notice of Trial muſt be given by the Pl: in- 
tiff, notwithſtanding a ſpecial Day is fixed by Rule of Court. 


Ford against Chilton. 


Arx moved, to diſcharge the Defendant out of Cuſtody ; 
he having, at Kingſton Seſſions on the 21ſt of October 1769, 


been diſcharged on the Inſolvent Debtors Act, 9 Geo. 3. c. 26. 
that the Cauſe of Action, for which he was 


On an Affidavit, 
now charged in e aroſe before the 29th of September 


1768. 


Burland "TO" foo Cauſe, "i That, by Clauſe page 868, ts | 


Defendant-- ought to have pleaded this Act, in diſcharge of his 


Perſon. But per Cur. (abſente De Grey Chief Juſtice) he is at 


Liberty to plead it, to prevent going to Gaol; but is not 
obliged ſo to do. And, by Clauſe page 870, it is unlawful 


to take his Perſon in Execution; and, upon diſcloſing it to 
the Court, we will free him from ſuch unlawful Impriſonment. 


He 


| 74 4 
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it was over- ruled on b But the Statute never could 
intend, that the Defendant ſhould plead the Act, or be deprived 


of its Benefit : For there are ſome. Caſes, in which he Has no 2 / 2 4. 


Opportunity of pleading ; ; as in entering up Judgment, upon an 
old Warrant of Attorney, Sc. 2. That, ſince his Diſcharge, 
he had promiſed to pay the Debt; which was a new Aſſumpfir. 
But per Cur. The Evidence of this is very flight; affirmed by 
the Plaintiff's Affidavit, and denied by the Defendant's. And, 
were it proved; ſtill, if the new Promiſe was occafjoned by the 


4 


4 724 


.d 


former Debt, it en hp he gener Diſcharge. p. 867. 7 Gr . ul. 


That the Cds was an Attorney, and, by Clauſe Ts 


p. $69, excepted out of the Act, for Money recovered and 1 re- 


ceived by him, for the Uſe of another, That the Cauſe of 


to 95" 1 


was for 20 J. 10 f. of which 10 1 was contracted, by cecęivinf ben 'n 


; Lern > 047 0 1 


2 Bill of Exchange for the Plaintiff of one Cheney. But her. Carer wien 


The true Conſtruction of the AQ is, when the Defeudant an- 
Attorney has recovered and received Money for another, in the 
Courſe of his Practice as an Attorney. In the preſent Caſe,, he I 
appears in no other Light, than as a mere Indorſee of the Bill; 
and had no Inſtructions to ſue for the Money, or recover it by 
any Courſe of Law. No ſpecial Confidence has been repoſed in 
* in conſequence of his Profeſſion. 


Pie diſe berge * '< 711 
| 559 
| an off ofa \ a8 
2216EHD „ 


a; Bolland 01 Pritchaid, iOrtA 3 


JSG + N 


NE Fer guſon, who had 8 been a Sheriffs Officer, Neo Sheng. 


Otheer, of an 
for ſerving Writs and making Arreſts, and was now the Kind, En be. 


8 Officer to the Sheriff of Middle/ex for warning Ju- — ned 


ries, &c; and was Security to the Sheriff for his Brother; who S 8 


was ſtill an arreſting Bailiff; was offered as ſpecial Ball, in an 
Action for 2600 /;, but was objected to by Burland, as beitig a 
Sheriff's Officer within the Rule 6 Geo. 2. Glyn argued that the 
Rule extended only to Officers concerned in Arreſts. But per 
tot, « Gur, The Rule is founded; upon Principles of prudent n LL: 
louſy. 


He. 
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louſy. Ferguſon is within the Live of it ; and we Will not 
ſet a Precedent for evading it. Reject the Bail. 


Goodright on the Demiſe of Waddington again} 
pong FO | T hruſtout. 


| Service of FT H E Attorney; who ſerved the 1 3 the 


WE 
9 

LOO 

Ae 


. 


Declaration 
in Ejectment. 


Copy to the Wife of the Tenant in Poſſeſſion, in his Ab- 
ſence; acquainted her with the Contents, and would have 
read the Notice; but ſhe ſaid, ſhe could read it herſelf; took 
it from him, and run her Eye over it, as if ſhe read it. 


Held to be good Service. 


Bligges ag Raymond. 


1 4 2 69 EE TLC 2? Sovang, e, 


If Plaintiſf ASE. Two Counts. A Verdict for the Plaintiff on the 


Verdict ſecond Count only: But the Prothonotary had taxed Coſts | 


on oneCount, 


Coſts ſhoil be for the Plaintiff, on both. Now Sayer moved, that the Pro- 


taxcd for the ATT a7 
whole De. thonotary ſhould tax Coſts for the Defendant, on the firſt Count; 


daration. alleging this to. be the Practice, in the Court of K:g's Bench, 


And cited Henderſon and Rumbeld. Hil. 4 Geo. 3. B. R. Ally 


8 Tha gh 1 Lev. 63. and Yates and Gun in C. B. M. 25 Geo. 2. Barnes. 


141. Iſſue and Demurrer. The Plaintiff prevailed on one, and 
the Defendant on the other, the Court ordered the Coſts to 


| 2 O 3 | 
1 A LU be divided. Langaon and / inico;mb & al. On Afumpjit, ſome 


E . 1 : 3 - 8 „ 12 N i . A . > 4 
10 Pots Si laid his Demand in two different Ways, which is trequently 


of the Defendants let Judgment go by Default; Others pleaded 


and had a Verdict: Coſts were taxed for the Defendants who 
ſucceeded. T. 8 Geo. 2. Coore's Notes. 107. Pratt. Reg. 102. 
8. Caſe, But this being a Caſe, where the Plaintiff had only 


Ine + nit and had ſuccecded in one of them; and, as Coſts at 
Law. arc not diicretionary ia the Ceurt, but a legal Right under 


nh "generally" the Statute ; there being alſo a Re medy, by Application to the 


Court in the Outlet, to ſtrike out iupernumerary Counts, in cafe 


4 No re. ve they be frivolous or e it being alſo hard, to tie up 
| A heel Ne a Plaintiff on Peril of Coſts, - to. 1 nis Calc in uch a Way 
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A 5 | only, as he is ſure to prove; — And it being certified to the 
ot - 13 Court, by all the Prothonotaries, and Secondaries, and by Serjeant 
EE Wilſon on forty Years Experience, that it had been the invariable 
Practice of this Court, to tax Coſts for the Plaintiff only, in 
5 caſe he recovered on any one of his Counts: — For all theſe 

jj Reaſons, it was agreed per rot Cur. 


That the Defendant take nothing by his Motion. 


dee Demiſe of Levick againſe eoppid. / FC; — CI. 


( e, begs. dug. 
N. Ejectment. A Special Caſe. | | | = — 


: | . ; 1 05 N 4 „ e 9 
On the 1oth of October 1763, Robert Levi. (Leſſor of the = 


may ſurren 


Plaintiff) demifed the Premiſſes, to Benjamin Howard his Exe- der or diſ- UN ' 204 | 


cutors and Adminiſtrators, from that Day for the Term of erm, which ee, 908 
thirteen Years, at the Rent of 35 J. 155. payable half yearly. 3 
Begin. Howarg e entered, and died poſſeſſed of the Premiſſes . 1 5 
ne in November 1763; and being inteſtate on the 13th of December 1 W . 4 . | 
= 1763, Letters of Adminiſtration were granted to Mary Howard "I 1 . 7 9 
his Widow; who continued in Poſſeſſion of the Farm (which nr 3 
was a beneficial one) and maintained herſelf and Children 
. thereon. About Chriſtmas 1766, Mary Howard intermarried 
12 RE with the Defendant Seth Coppin ; who, on 31ft October 1769, 
= by Indenture releaſed and quitted Claim unto Robert Levick, 
nd thc Leſſor of the Plaintiff, of all his Right and Title to the Pre- 
» WE miſſes; with a Covenant that the Leſſor of the Plaintiff might 
me tres enter. 6 | | 1 


S - * „ 4 . 
, „„ a Do Ye nas %ͥ ̃ ̃ FTT A F 
c n R N n IL : PT // on RE ne bi 
DE, J Sond ASI „ ð i bo dr Dy Soba, on Bo IR Lora LE CAE RE LL ENS 2g 1 3 


ko A Verdict for the Plaintiff, Aube to the Opinion of the 
2. Court, on this Queſtion. Whether, the Wife being poſſeſſed 
nl!» of the Premiſſes as Adminiſtratrix, her Marriage with the 
ly Defendant veſted in him a Right, ſufficient to enable him to 
at fſurrender this Leaſe. 


the This Caſe was „ laſt Term, in the Abſence of Black- 
* one Juſtice; when the Court took Time to conſider. And 
ao no De Grey Chief Juſtice delivered the Opinion of bimſelf, 
ay i Gould and Nares Juſtices, That the Leſſor of the Plaintiff is 
ly intitled to recover. And this principally, becauſe the Huſband 
„ E ä - 


[il Hilary Term 12 Geo. 3. C. P. 
may adminiſter in the Right of his Wife, without her Conſent 
though ſhe cannot adminiſter, without the Conſent of her Huſ. 
band. So held by Brian. 2 Hen. 7. 15. See allo Dier 166. 
5. Salk. 306. Bro. Exec. 46. 96. 118. 151. 1 And. 117. 
Fitzh. Exec. 23. 5 Co. 27. Swinb. 342. Dier 183. Cre, 
Eliz. 278. Cro. Fac. 318. Moor. 54. And, if the Huſband 
can adminiſter, jure Uxoris, without her Conſent ; it is inci. 
dent to the Power of Adminiſtration, to ſell or diſpoſe of a 


Term of Years. And therefore,' by the whole Court (except 
Black/tone Juſtice, who gave no 9 


Poſtea delivered to the Plaintiff. 


Spong av Hog. 


New Trial HE Defendant had intruſted the Plaintiff, to Iook after 
Er : — his Houſe at Twickenham, during his Abſence in Oxford- 
_— Ate: And, on his Return, finding his Drawers, &c. broke 
chought k open, and his Houſe rifled, charged the Plaintiff with the Rob- 
pru en 


de: and, on the 19th of June 1 771, got a Search-warrant 


b from a Juſtice of Peace, and ſearched the Plaintiff's Houſe, but 
they had 1 . . . . 5 
their Briefs; found nothing therein, to juſtify his Suſpicions. On the 21ſt 


nor, becauſe . 6. 3 — : 
e eee he renewed his Accuſation of the Plaintiff, and carried him 


on 3 before a Juſtice on the 22d, who diſcharged him. Upon this, 
jar, gave a Spong the Plaintiff brought two Actions againſt Hog ; one for 
- > provi Treſpaſs, in ſearching his Houſe, &c. without ſufficient Cauſe, 


on the 19th; the other, for Slander on the 21ſt. But the Ac- 
tion for Slander was ſet down, and tried firſt; and the Coun- 
ſel for the Defendant not thinking it prudent, to give any Evi- 
dence in Mitigation of Damages, which might ſeem like a Juſ- | 
tification ; the Jury gave the Plaintiff a Verdict, with 100 J. Da- 
mages. Next came on the Trial on the Action of Treſpaſs ; when 
the Defendant made a full Defence, and gave ſuch Evidence of a 


reaſonable Cauſe of Es: that the Jury found a Verdict for 
the Defendant. 


3 And now, Burland and Leigh moved for a new Trial, in 
the Action of Slander; the Damages appearing to be exceſſive, 


from the Circumſtances that came out, on the ſecond Trial. 
14 Davy and Fephſon contra. 


5 


| SIP 


1en 


fa 
for 


1 


ive, 


rial. 


8 


Ground, for a new Trial. 


— . 
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But, by De Grey Chief Juſtice. The only Grounds, upon 
which this Rule can be ſupported, are, either 1ſt. Becauſe the 
Defendant might have given Evidence in Mitigation-of Damages, 
which then it appeared prudent to omit. 
Hardly a Caſe happens, where 
Evidence, of ſome kind or other, is not, in Diſcretion, kept 


back. And it would be of fatal Conſequence, to give the Par- 


ties an Opportunity of introducing new Evidence, when they 


| ſee where the Cauſe preſſes. Or, 2. Becauſe, upon diſcloſing 


the whole Matter upen the ſecond Trial, that Jury thought 


the Suſpicion ſufficiently ſtrong, to juſtify the Treſpaſs com- 


plained of, But, we cannot impeach the Opinion of a Jury in 
one Cauſe, by the Opinion of a Jury in another; eſpecially, 
where the Evidence 1s different, and the Point in Iflue not ex- 
actly the ſame. It is one Thing, to ſay, there was reaſonable 
Cauſe, for making the Search on the 19th; and another, to ſay, 
there was ſufficient Provocation, to reiterate the Charge on the 


| 21ſt, when the Search on the 19th had ſhewed his Suſpicions 
ill founded. And ſuppoſe, on a ſecond Trial, with all theſe 


Facts before them, another Jury ſhould confirm the former 
Verdict, in the Action of Slander ; would it not, upon theſe 


Principles, be a Ground to ſay, the Jury had done wrong, in 


acquitting the Defendant upon the Treſpaſs? Nor, upon the 


whole, do I think 100/. to be outrageous Damages, for delibe- 
rately charging a Man, who muſt be ſuppoſed innocent, at three 


ſeveral Times, with a capital Offence. 


Gould, Blackfone, Nares Juſtices of the ſame Opinion. 


Rule for a new Trial Ni diſcharged: 


Clark again}? Stevenſon Executor. 


 4SSUMPSIT for Buſineſs done for Fohn  Stevenſun the 
| Teſtator. It appeared in Evidence, on the general Iflue, 


that the. Plaintiff was introduced to the Teſtator, by Edward 


Stevenſon his Son, but was retained and employed by the Fa- 
ther, for upwards of a Year, as Agent in many large pecuniary 
Tranſactions; and particularly for half a Year, in attegding 


the 


This never was a 


Subſequent 
Declaration 
of the Jury 


ſhall not vi- 
tiate a gene- A LR | 


ral Verdict, 
given accord- 
ing to the 
Merits of the 
Caſe, 


343 
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the Son, who became Non-com pos, and againſt whom a Com. 
miſſion of Lunacy was afterwards ſued out; he having a Por. 
tune of his own, independent of his Father. The ſpecial Jury 


on the Trial ſeemed to think it equitable, that Part of the Pay- 
ment ſhould fall on the Eſtate of the Son; and not the Whole, on 


the Aſſets of the Father: And therefore, after an Abſence of two 
Hours, deputed two of their Body, to come into Court, and aſk 


 Nares Juſtice, who tried the Cauſe, out of whoſe Effects, the Da- 


«© mages, they ſhould give, were to come.” He told them, Un- 
queſtionably out of the Father's Aſſets; the Action being brought 
againſt bis Executors, and they having paid Money into Court; 

but if there was any equitable Claim on the Eſtate of the Son, 
the Parties muſt ſettle it between themſelves ; the Jury having 
nothing to do with it. After an Abſence of another Hour, 
they returned with a Verdict for 10001. And being, after ſome 
Interval, aſked by the Judge, whether they looked upon the 
Service as Joint, or Several; firſt, one of the Jury, and after- 


wards, the Foreman anſwered, Joint. ; 5 


Loon is Davy: and Burland for the Defendants moved for a 


new Trial; upon the Ground, that the Jury had miſconceived 
the Nature of the Action; and had given Damages againſt the 
Father's Executors, for Services performed to the Son; and, 


if the Contract was joint, then the Action lay only againſt the 


Son, who ſurvived the Father. But the whole Court upon 


Conſideration held, that the Verdict was right, both in Form 


and Subſtance; as there was no Evidence of any Retainer or 
Employment, by the Son; and, though the Jury might think, 
that, as great part of the Service was performed for the Be- 


nefit of the Son, the Father's Repreſentatives had a Right to a 
Contribution from the Son's Effects; yet, as the Judge had 
informed them, that, in this Action, Damages could only be 
recovered againſt the Father's Aﬀets, they would not intend, 
from this ambiguous Declaration of the Jury, that they un- 


derſtood, this Verdict would affect the Son. Wherefore, and 


for the Danger that might happen, if a ſubſequent Declaration 


of the Jury ſhould be let in, to explain a general Verdict, given 


upon full Conſideration ; they diſcharged the Rule to ſhew 


Cauſe, why a new Trial ſhould not be awarded. 


* 8 : | Stephen 
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Stephen Maſn's Caſe. 


EP HSON moved, on Friday 24th of January, on the uſual 
Affidavits, for a Habeas Corpus, to the Gaoler of the County 


6 Norfolk ; to bring up the Body of Stephen Maſh, being com- 


mitted by Sir Harbord Harbord, for an Offence againſt the Smug- 
glers Act. 9 Geo. 2. c. 35. which was granted. And, on Fri- 
day the 3ſt of January, the Priſoner was brought into Court; 
and Glyn moved, that the Writ and Return might be filed, 


But, being read, it appeared that the Writ was not returnable 


till Wedneſday, next after eignt Days of the Purification ; where- 
upon, the Court refuſed to file it, till the Day of the Return. 


On which Day (being the laſt Day of the Term) the Priſoner was 


again brought up, and the Writ and Return read and filed; in 
which the Cauſe of the Detention was ſet forth tobe, a Warrant un- 
der the Hand and Seal of Sir Harbord Harbord, one of the Juſtices 
of the Peace for the County of Norf3/4, dated the 11th of January 
1772, directed to the Conſtable of Gunton in the ſaid County, and 

the Keeper of the common Gaol for the ſame ; Reciting, * That 
the Priſoner ſtood charged upon Oath before him; that, on the 
« ſecond of January inſtant, he was lurking, waiting, and loiter- 


ing at Cromer in the ſaid County, being within five Miles 


„of the Sea Coaſt; and that there was Reaſon to ſuſpe& that 
he waited, with Intent to be aiding and aſſiſting, in the Run- 


ning, Landing and carrying away prohibited or uncuſtomed 


Goods, againſt the Form of the Statute made in the gth Year 


of his late Majeſty King George the Second, Entitled an Act 
* 


And that he had defired Time, to make it appear, 
that he was not concerned in any of the fraudulent or clan- 


He is therefore com- 
mitted to Cuſtody, in the ſaid Gaol, „there to remain and con- 
** tinue, until he ſhall be diſcharged from thence, by due Courſe 
* of Law.“ To this Return, three Objections were taken, 


1. That the Act of Parliament is improperly ſet out, being 
only deſcribed by theſe Words, An Act, Sc.“ which leaves 
the Gaoler in Uncertainty, againſt what Law he has offended; 

| | ſo 


the Return of 
a Habeas Cor- 


Stat. 9 Geo. 2. 
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fo that he cannot know, how, or when, hg is to be diſcharged, 


Commitment 
by a ſpecial 
Authority, 
and conclud- 
ing the ſhall 
be diſcharged 
by due Courſe 
Lau, is ill. 


by due Courſe of Law. 


2. That it is not 1 to allege, that there is Reaſon to 
ſuſpect, but the Grounds oſ ſuch Suſpicion ſhould be ſpecified ; 
eſpecially, as there is no Adjudication of the Juſtice, that there 
was Reaſon to ſuſpect; but only a Kecital, that he was charged 
on Oath, that there was. Reaſon to ſuſpect him, &c. 


3. That he ought not to ah been committed, till diſcharged 


| by due Courſe of Law; but that the Words of the Statute. ſhould 
have been purſued, viz. Till he gives a ſatigfactory Account of 


himſelf, to the Fuſtice who commits him; or, till be makes Prof 
of his Innocence, before the ſaid Fuſtice; or, till he gives or finds 
Security, not to be guilty of any of the Offences aforeſaid. | 


And for this were cited Coke's and Hawkins's P. C. 2 axleys 
Caſe. Carth. 291. where the general Concluſion was held ill; 
he being committed on Statute 35 E/iz. which only authorizes 
a Commitment, until he anfiwers the Wyehion, whether Jau, 


Sc. or not. 


So, Bracey s Caſe. Salk. 348. Commitment: by Commiſſioners 


of Bankrupt, ill he conform, not purſuing the Words of the 
Statute, held ill. And Burn's Juſtice tit. Commitment. Com- 


mitment of Churchwardens, fill diſcharged according to Lau, 


inſtead of, fill they account, held ill: And the Difference is there 
taken, between a Commitment for a Crime, and for Contumacy. 


See Carth. 152. 8. P.] ; 


The Court gave no Opinion, on the two firſt Objections: 


But De Grey Chief Juſtice, Gould, Blackſtone, and Nares Juſtices, 
_ concurred in Opinion, that the Commitment was ill, upon the 
_ laſt Objection, on account of the improper Concluſion. The true 


Diſtinction is; that, where a Man is committed for any Crime, 


either at common Law, or created by Act of Parliament, for 
which he is puniſhable by Indictment; there he is to be com- 


mitted, ill diſcharged by due Courſe of Law : But, when 
„ | e it 
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Commitment muſt be ſpecial, and exactly you that Authority. Caſe 2 


And therefore, ou of. Car. 351. 


The Prifonce was diſcharged. 
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The End of Hilary Term 12 Geo. 3. 1772. 


Eaſter Term 


12 Geo. 3. W972. 


a and 8 IF Pp * — 
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The King againſ Hugh Lennard. 


HE Priſoner was indicted for High Treaſon, at laſt 
Taunton Aſſiſes; For that he, not being lawfully au- 
66 thorized? Nc, knowin gly, feloniouſly and traiterouſly, 
had in his Cuſtody and Poſſeſſion, one Mould made of Lead, 
© on which was made and impreſſed, the Figure, Stamp, Re- 
e ſemblance and Similitude of one of the Sides or Flats (to wit, 
te the Head Side) of a Shilling; againſt his Allegiance, and againſt 


R _ 1 2 
; rr 4 


TheStatute 8 G9 N. z. e. 25. enacts, That no Smith, Foun- 
*« der, Engraver, or other Perſon (not authorized as therein men- 
* tioned) ſhall knowingly make or mend any Puncheon, Coun- 


* terpuncheon, Matrix, Stamp, Dye, Pattern, or Mould, of Steel, 
Iron, 


808 : Eaſter Term [2 Geo. 3. 


% Tron, Silver, or other Metal or Metals, or other Materials 
« whatſoever; in or upon which, there ſhall be, or be made 
« or impreſſed, or which will make or impreſs, the Figure, 
« Stamp, Reſemblance or Similitude, of both or either of the 


ce this Kingdom: Nor fhall knowingly make or mend, or atiif 
< in the making or mending, of any Edger or edging Tool, 
« Inſtrument or ' Engine, not of common Uſe in any Trade, 
« but contrived, fog the marking of Money round the Edges, 
Fe. Nor any Preſs for Coinage, nor any cutting Engine, 
« for cutting round Blanks, by force of a Screw, Fe. or 
| © ſhall knowingly buy or fell, hide or conceal, or (without 
ef « Jawful Authority, or ſufficient Excuſe for that Purpoſe) know- 
1 ingly have in his, her, or their Houſes, Cuſtody or Poſſeſſion, 
1 8 * any ſuch Puncheon, Counterpuncheon, Matrix, Stamp, Dye, 
« Edger, cutting Engine, or other Tool or Inſtrument bejore 
40 . on pain of High Treaſon.” V. B. The 
Words Pattern or Mould, omitted in this laſt Clauſe. 
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There was allo a fimilar Count, mutatis mutandis, for having 
in his Cuſtody a Mould, on which was made or impreſſed the 
Figure &c. of the N Side of a Shilling. 


The Fact of £ Colas being clearly proved, the Jury found 
him Guilty: But Mr. Juitice B/ac&fone, before whom he was 
tried, conceiving fume Doubts upon this Caſe, reſpited the 
Judgment ; till the Opinio: n of the Judges ſhould be had, on 
the following Points. 


Whether the Mould found with the Priſoner is comprized, 
under the general Words of the Statute, Other Tool or In- 
ftrument before mentioned; ſo as to make the Cuſtody 

thereof, without lawful Authority or Excuſe, amount to 
the Crime ad High Treaſon, 


2. If it „ Whether it ſhould not have been 
laid in the Indictment, to be a Tool or Inſtrument men— 
tioned in that Statute, 


: 3 2 1 C | The 


Sides or Flats, of any Gold or Silver Coin, current within 
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dog 


The judges, on conſidering this Caſe, the firſt Day of this 


Term (ab/ente De Grey Chief Juſtice) were unanimouſly of 


in the former Part of the Statute; and therefore, comprized under 
theſe general Words; and 2. That as it was expreſsly mentioned 


[ Opinion, that this Mould was a Tool or Inſtrument mentioned 


by Name in the firſt Clauſe, with reſpect to the making or mend- 


ing; it need not be averred to be a Tool or Inſtrument fo 


mentioned. DA 
See 3 rin. 22 3 


1 the Common Pleas. 


Cox againſt Chubb. 

S e ae. * „„. 

B URLA ND moved, to diſcharge the Defendanf?, on a com- 
mon Appearance; and that Proceedings might ſtay, till the 

Plaintiff had-paid the Coſts of two former Actions, 


Diſcharge on 


common Bail, 


where Action 


is vexatious. 


1 appeared, that the Plaintiff and Defendant had ſome large | 
Dealings about Shipping, at Briſtol and Bridgwater, in May 


1768; in conſequence of which, Chubb, the now Defendant, 
brought an Action in this Court againſt Cox the Plaintiff, re- 
covered Judgment and charged him in Execution for 172 /. 
Cox filed a Bill in Chancery for an Injunction and for Relief ; 


but, on coming in of the Anſwer, the Injunction was diflolved. 


In May 1770, Cox ſued a Latitat in the King's Bench againſt 
Chubb, and held him to Bail for 1300 1; but was non-proſſed, 


for want of a Declaration. In Mzchaelmas Term 1770, Cox ap- 


plied to this Court, to be diſcharged out of Cuſtody, as having 


ſatisfied the Debt and Execution ; but, on Cauſe ſhewn, the 


Court diſcharged the Rule. In the next Vacation be ſued 
out another Latitat in the King's Bench againſt Chubb, but 
did not hold him to Bail; to which Chubb appeared, but there 


were no farther Proceedings. In Hilary Term 1771, he 
again applied to this Court to be diſcharged ; but was refuſed 
a Rule to ſhew Cauſe. On the 8th of Fuly 1771, the Cauſe 


in Chencery was heard before the Maſter of the Rolls ; who de- | 


creed Cox to pay 215/ into the Bank, and then to be diſ- 


charged; which he has not yet done, but remains ſtill in Cuſ- 


CC L I --- tody. 


BY 


— 


810 Eaſter Term 33 8. C. P. 
tody. Sad: now in March 1772, he has brought the preſent 
1 againſt Chubb, and holds him to Bail for 1800 /. 


And per tot. Ps. This Proceeding appears to be vexatious; 
and therefore, Let the Defendant be diſcharged, on common 
Bail. And Gould Juſtice was for ſtaying Proceedings till the 
Coſts of the former Actions were paid; on account of this ac- 

cumulated Vexation. De Grey Chief Juſtice and Blac: one Tui. ME 
tice contra: For the Merits have never yet been tried, which WE 
was the Foundation of all the Precedents, alleged for ſuch 
Stay of Proceeding. Nares Juſtice dubitante, on the latter Part 
of the Rule. | 


er Part, for diſcharging on common Bail, made ah. 
ſolute: —— Latter, tor —_ Inge quouſque, 


Oe 


7 cl 5 Wis. 292 , Chamberlain agar / Greenf1-19. 
ey TY RESPAS 8 for breaking and entering the Dwelling- 
22 houſe of the Plaintiff, and making a Diſturbance e 


e and wrenching or forcing open, or cauſing to be wrenched and 

3 4 Jecla- 

ration. forced open, the Cloſets, &c. of the Plaintiff, and damaging 
and ſpoiling his Goods, Chattels, Wares and Merchandize, 


the Damage of 100 /. 


A 


To this Declaration the Defendant demurs ſpecially ; for that 
the Plaintiff hath not ſpecified the Goods, Wares and Merchan- 
dize, ſo alleged to be damaged; and for the Uncertainty, in the 
Charge, of wrenching, or cauſing to be wrenched. 
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Davy, for the Defendant, cited Plater's Cale, 5 Co. 34. b. where 
a Verdict was held to be naught; becauſe the Declaration had 
not ſet forth the Number and Nature of the Fiſh, for taking 
which, the Action was brought. And inſiſted on the Uncer- 
tainty of the Charge, of wrenching, or cauſing to be wrenched. 


"NI - Wilſon for the Plaintiff inſiſted, that the principal Treſpaſs al- 
R leged was, for breaking and entering the Houſe, and making a 
Diſturbance therein. The Reſt is Matter of Aggravation. 
| 0 hat 


ue, 


its. 
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That the principal Point, in Plater's Caſe, was the taking of | 


the Fiſh. And he cited Sal. 642. Newman and Smith, Treſ- 
aſs, for breaking and entering his Houſe, and beating his Ser- 


| vant, without a per quod Servitium amijit. Held, that the Faul- 


tineſs of the Jatter Clauſe would not vitiate the firſt. And 
Salk. 119. That, if Part of a Declaration is good, it is ſuf- 


c 


ficient. 


Gould, Blackflone, and Nares Juſtices 8 De Grey Chief 


| Juſtice) held, that the Declaration was ſufficient, upon De- 


murrer; as one Treſpaſs was well alleged; for that the Jury 
might diſtinguiſh in their Verdict, and give Damages, for ſuch 
Treſpaſs only, as was well laid. Plater's Caſe was, after a ge- 


neral Verdict. | ns 
Judgment for the Plaintiff. 


Walker and another aga¹b]＋l Gible tt and another Bail 
Es of Treadwell. „ g 


Rule was granted laſt Term, to ſhew Canſe, why the 
T-jiatum Ca. Sa. againſt the Defendant, and all ſubſe- 
quent Proceedings, ſhould not be ſet aſide, for want of a Ca. 
da. returned againſt Treadwell the Defendant ; and why the Bail 


ſhould not be diſcharged, out of the Cuſtody of the Warden 


of the Fleet; On a Suggeſtion by Affidavit, that the Plaintiff had 


againſt Treagwe!/, which Debt had accrued before the Bank- 
ruptcy; and that the Defendant had obtained his Certificate, 


Allowance of 
a Bankrupt's 
Certificatehas 


no Relation 


back, to diſ- 
cazrge the 
Defendant's. 
Bail, if fixed 
before ſuch 


Allowance. 


proved his Debt and Coſts, under a Commiſſion of Bankrupt 


The firſt Part of the Rule was then diſcharged, | on ſhewing 


Cauſe ; there having been, in Fact, a Ca. Sa. regularly returned. 
Ae as to the ſccond Part, it was objected, that no Certi- 
ficate was produced; upon which, the Rule was enlarged, to 
this . to produce the Certificate. 


It was now produced, and . to be allowed on the 
7th July 1768. The original Action was brought, in 1765. 
the Certificate was ſigned, in 1766. The Ca. Sa. againſt Tread- 
well was returnable, T. Hil. 768 ; the Plaintiff having previouſly, 
on the 2 5th of June 1767, proved his Debt under the Commiſſion, 


| merely in order to diflent from the Certificate; but has never 


received 


812 


Faſter Term 12 Geo- . P. 


» 11 2, 


. 477. 
FE 2 wala EEE 


| 716 4502S, 
A e 366 


2 any Part of his Debt. The Judgment on the Sci. fa, 
againſt the Bail, was ſigned on the 4th of June 1768 in Trin. 
Term. In the next Vacation, the Bail brought a Writ of Er. 


ror; which was nonprofſed, in May 1769. 


Burland and Kempe ſhewed for Cauſe, that the Certificate, 


thus allowed, after the Return of the Ca. Sa. was no Diſcharge 


of the Bail. They admitted, that, if the Bail was not fixed, 
2 Diſcharge of the Principal, would be, a Diſcharge of the 
Bail: But not, where the Bail is fixed; for it then becomes 
the proper Debt of the Bail. And that the Bail was fixed, by 
the Return of Non eff inventus, on the Ca. Sa. And cited 
Woolley and Cobb. Burr. 244. Cockrell and Ouſton Ibid. 436. 
Tudway and Bourne. Bur. 716. in which laſt Caſe it is held, 
that the Certificate muſt be complete, before it can operate 


and ſhall have no Relation back. 


Davy, in ſupport of the Rule, argued, that the full Extent 
of the Propoſition contended for, on "behalf of the Plaintiff, is; 
that, even though the Plaintiff ſhould have received the full 
Amount of his Debt, under the Commiſſion; yet if he has pre- 
viouſly fixed the Bail, he ſhall recover it of them a ſecond 
Time : Which is unjuſt, and abſurd, That, when a Plain- 
tiff has taken the Benefit of the Commiſſion, by proving his 
Debt, and made his Election, to proceed in that Way; he ſhall 
not be admitted, to deſert it. That the Allowance muſt, in 
Reaſon, be underitood, to have a Relation back; it being a 
Confirmation of ſomething, before exiſting. 


But Gould, Blackſtone, and Nares Juſtices (abſente De Grey 
Chief Juſtice) were of Opinion, that, it was a ſettled Point, 
That the Allowance of the Certificate had no Relation back; 
and till the Certificate was allowed, it was nothing. That 


the Plaintiff's proving his Debt, with Intent to obſtruct the 


Certificate, did not preclude him, from purſuing his legal Re- 
medies, And, even had he received his Debt, or Part of it, 
under the Commiſſion ; {till, he might proceed to fix the Bail, 


who would be intitled to their Remedy, ſo far as they were op- 


preſſed, by Audita Ruerela, or by Motion. And therefore, 


The Rule was diſcharged. 
2 . | Solomon 


1 


tn, 


omon 


A 


tions only. 


C. 
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Salomon azain/t Gordon and Berrie. 


and, on Not Guilty pleaded, the Cauſe came' on to Trial 
at Guildhall, before Blackſtone Joy at. the Sittings after 
Hilary Term. 


It appeared in Evidence, that the Goods were ſeiſed in the 
open Streets of Londin, from the Plaintiff's Porter, who was 
carrying them from a Warehouſe where they had lain three Months 
to the Plaintiff's Houſe; in the Paſſage to which, they did 
not go near the Water-fide. That the Defendants were Cuſtom- 
houſe Officers, and ſeiſed the Goods, under a Suſpicion of their 


not having paid the Duties, about 9 o'Clock in the Evening. 


The Defendants admitted theſe Facts; but inſiſted, that under 
the Statutes 6 Geo. 1. c. 21. ſeck. 41. and 12 Geo. 1. c. 28. 


ſect. 8. the Onus probandi, that theſe Goods had paid Duty, // 


lay upon the Plaintiffs : in default of which, the Seizure was 
juſtifiable. The Judge was of a different Opinion, and thought 


the Defendant, in an Action of Treipaſs, muſt ſhew the Goods 


were forfeited; and the Plaintiff recovered a Verdict. 


' Burland now moved, for a new Trial ; and infiſted, that the 


Proviſions, in thoſe Statutes, extended to all Caſes; as well 
Actions, as Proſecutions. 


Glyn contra, that they related to Proſecutions onl Ys 


And by De Grey Chief Juſtice, Gould and Nares Juſtices. 
The Judge's Direction was right; They relate to Proſecu- 


lay Traders under ſpecial Reſtraints, to prevent Colluſion and 
Fraud. Before the Statute 6 Geo. 1, if an Officer went into 


a Irader's Houſe, and Action of Treſpaſs was brought againſt him; 
then, on Proof of the Treſpaſs committed, unleſs the Defendant 
could prove, that the Goods therein were forfeitable, he had a 
This ſtopped the Collection of the public 

Mm 


Verdict againſt him. 
e 


Revenue. 


T RESPASS for taking four Boxes of Plate Glaſs ; 


It has been found neceſſary for the Revenue, to 


of Payment 
ct Duties, lies 
on the Claim- 
er on Proſe- 


; cutions in the 


Exchequer, 
but in Actions 
of Treſpaſs 
or taking 
the Goods, 
the Onus of 
proving the 
Nonpayment 
lies on the 


Defendant. 


Onus probandi 


2 TO] G14 
- Dl 
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Revenue. To remedy this, the Statute 6 Geo. I. was made; 
and the Preamble to ect. 39, ſtates the Miſchief. And the 


Purport of the Act is, that, where an Officer acts bond figs, 


he ſhall be protected. Violent ji HAY {hall excuſe him, 
tho' he miſtakes, in theſe three Caſes. „Where Goods are 


on board a Boat, Cc, without any 2 2. Where they are 


coming from the Water- ſide. 3. On credible Information. In 
theſe Caſes, the Owner may = to the Commiſſioners; who, 


& +4 


if the Circumſtances are proper, will reſtore the Goods. If no 


Application be made, but the Officer is driven to a Proſecution - 
for Condemnation ; the Orzs probanat, that the Goods are not 


forfeitable, lies on the Claimer in ſuch Proſecution. Such 
Proſecution, in ccf. 41, relates to the Proſecution for Con- 
demnation, in e. 40. The Proof is to lie on the Claimer, 
and not the Proſecutor. Not the leaſt Idea of a Plaintiff in a 


civil Action throughout the Whole. 


Next comes the Statute 12 Geo. 1, which; 3 in all the preceding 


Clauſes, relates only to Proſecutions for Condemnation. In 
ſect. 8. it refers to 6 Geo. 1. in all the unaltered Parts; but 
carries it, in this Point, farther than it went before. The 
Statute 6 Geo. 1. ſect. 41. had ſaid, that, if, upon ſuch 
« Proſecution, (i. e. Proſecution upon a Seizure) where no 
« Application hath been made to the Commiſſioners, and not 
© otherwiſe, the Property ſhall be claimed, and the Non-pay- 


„ ment of the Duties ſhall ceme in queſtion ; the Proof 


« ſhall be incumbent on the Claimer, and not on the Seizor 
« or Proſecutor.” The Statute 12 Geo. 1. c. 28. fect. 8. 
enacts, that In all caſes, where foreign Goods ſhall be ſeized 
** for Non-payment, &c, and any ' Diſpute ſhall ariſe, whether 


„the Duties have been paid; the Proof ſhall lie on the 


** Owner or Claimer of ſuch Goods, and not on the Officer 
«© who ſhall ſeize; any thing, in Statute 6 Geo. 1. c. 21. to the 
„ contrary notwithſtanding.” This extends to % Caſes, whe- 


ther Application hath been made to the Commiſſioners or no:— ' 


but to all Caſes, in par; materia; all Caſes of Proſecutions to 
condemn. | 


There is no Occaſion to protect the Officer or lay the Trader 
under Difficulties; where there is no violent Ground of Suſpi- 


cion. 5 


i 


fe 


dicts; but cited Price and Parker, Salk. 178. 


uit conceſſum. 


C. P. 
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ien, be had been brought in the Exchequer, 
the Officer might have 2 applied to remove, or ſtop the civil 
Action againſt him, by a Kind of equitable Injunction, and 


| have inſtituted an Action there, in the tine Plight as the remov- 


ed Action ſtood. But nothing of this Sort has been done. 
Here is a Seiſure of Goods in the Street, not upon Informa- 
tion, nor coming from the Water-ſide. Treſpaſs is brought for 
he has paid the Duties. _ this were allowable, a Cuſtom-houſe 
Officer might enter into any Man's Houſe (within the Year al- 
lowed in ſuch Caſes) and ſeiſe any Foreign Goods, Books 

Silks, Laces, or any Thing liable to the Cuſtoms ; and put the 
Owner upon Proof, that the Duties have been paid. 


We therefore think, the Direction of Blachſtone hadi per. 
fectly right; and of courſe, The | 


Rule muſt be diſcharged. 


Roe on the Demiſe of Gray again Gray. 


N Ejectment, after a ſpecial Verdict, Burland for the Plain- 
tiff moved, for Leave to diſcontinue, on Payment of Colts, 
or that the Defendant might have Judgment, as in Caſe of a Non- 
ſuit, He admitted, that this was never done upon general Ver- 
to ſhew, that, 
by Fares of the Court, it may be done upon a ſpecial Ver- 
dict, in order to ſet N any Fact, that has been miſappre- 
hended. 


Davy contra. The ſpecial Verdict has found, that the Teſ- 

tator had himſelf deſtroyed a Will, ſubſequent to that, on which 

the Defendant's Title depended; and the Plaintiff now wants to 

prove, that it was deſtroyed, by the Defendant herſelf. 2uod 

This therefore is an Attempt, to contradict 
and not to let it right. 


the former Verdict ; 
of which Opinion was the Court, and 
| Diſcharged the Rule. 


- contradiction 2 


, u,, u, 
WEIS; 


| this Wrong; and now the Plaintiff is called upon, to ſhew, 


Dias 

ance not al- & 
lowed after a 
ſpecial Ver- 

dict, in order 4. c 
to adduce 


freſh Proof in 


to the Verdict. 


Rbert 
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No Change 
of the Chriſ- 


tian Names of 


Parties allow- 
ed, by way 
of Amend- 
ment of a 
Fine. 


Robert . Plaintiff against Henry Lawſon and 
Label his Wife, Deforciants. 


AYER moved, to alter the Name of | the Plaintiff, from 
Robert to John, in a Fine; on an Affidavit by the Attorney 
concerned, that ohn Dixon was the Party meant, who had pur. 


chaſed a Part of the Eſtate; and that no Deed, to declare the 


* of this Fine, had yet been executed. 


The Court thought, that this was equivalent to a new Fine, 
and refuſed the Motion. LETT. 


Walker = Carter. 


6 v4. A. FE 


Bail muſt pay 
the Coſts of 


all Actions, as 


well as the 
Debt; before 

Proceedings 

ſhall ſtay. 


EBT on Bail-bond.” Burland moved, to ſtay the Pro- 
ceedings ; the Defendant having paid his Principal's whole 
Debt, and his own Coſts, all but 40s. which he had tendered, 
But the Court, on conſidering Precedents, held that the Coſts 
of the Actions againſt the Principal, and the other Bail, muſt 


alſo be paid, before Proceedings could ſtay. 


Plea of Nul | 


liel Record  - 


need not have 
a Serjeant's 


Hand. 


Hubert gat, 5 ud Wey ark 
1 Dram 269: 2 9 d. 
AVY HR to ſet aſide a Replication of Nul tie! Record, 
put in to a. Plea of a Judgment in another Court, for want 
of a Serjcant's Hand; the Plea having been ſigned by a Ser- 
jeant. And he cited Simpſon and Neale. 2 Fl. 74. in point. 


Burland ſhewed for Cauſe, that the Replication was in fact 


ſigned, by himſelf; but by the Engroſſment and Iſſue was delivered, 


without the Name. That the Plaintiff's Attorney's Clerk, called 


on Cox the Defendant's Attorney, to add the Name to the Iſſue, 
That Cox produced another Paper to the Clerk, who, without 


examining it, added the Serjeant's Name; and now Cox has di- 


rected this Motion, tho' he has paid for the Iſſue. 


L Per 


3 
r 


oO =© =© 


le) 
Ur- 


the 


ne, 


waived all Objections, by paying for the Iſſue: 
fore, be 


Y againſt the Defendant, 


OSS 
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Per Cur. Notwithſtanding the Caſe in Wilſon, we are all 
of Opinion, That the Plea of Nul tiel Record need not have a 
Serjeant Hand; either in point of Reaſon, or of Uſage. The 
Rule, t therefore, muſt be diſcharged. 
ant's Attorney has been guilty of a Trick, and has now moved 
the Court, to give Efficacy to that Trick; even after he had 
It muſt, there- 


Diſcharged, with Coſts. 


Atkinſon againſt 1 Teaſdale. . 75 9 Alle. 2. 


2H S Au. . 
ASE for Diſturbance of Common: wherein the Plaintiff 
declares, ' that the Defendant had, wrongfully and inju- 
riouſly, depaſtured a certain Waſte or Common, called Ouſeby Fel 
(in which the Plaintiff had Common of Paſture) with divers 
Sheep and Lambs, viz. two hundred of each ; whereby the 
Plaintiff could not enjoy his Right of Common, in ſo beneficial 

i Manner as he ought. 


To this the Defendant pleaded the general Iſſue, | 
Trial at laſt Cumberland Aſſizes, the Plaintiff proved his own 


Right of Common ; 
Right of Common, in the ſaid Waſte) had ſurcharged the 


Common, by depaſturing more Sheep thereon, than he ought. 
It was objected, that the Plaintiff ought to have declared 


Stranger. Verdict for the Plaintiff; ſubject to the gn of 
the Court, e this Objection. 


This Caſe was twice argued ; in Michaclmas Term, by Leigh 
for the Plaintiff, and Jephſon for the Defendant; and in Hilary 


Term, by Gyn for the Plaintiff, and Burland for the Defendant. 
And in this Term, De Grey Chict Juſtice delivergd the Opinion 
of the Court. 


The Declaration contains two Points. 1. The Plaintiff's 
Right. 2. The Defendant's Diſturbance of that Right. On 
Vor: II. Nen the 


And, as Cox ths Defend- 


and that the Defendant (who had alſo a 


as a Commoner for the Surcharge ; - 
and not thus generally for the Depaſturing, as if he were a 


270 /0 re. 928, | 


In Action on 
the Caſe for 
a Surcharge 
of Commen 


{ the Plaint 
may — : 4 


generally for 
the Injury, 
without {tat- 
ing the De- 
fendantꝰs | 
Right of 
Common. 


and, on 
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the firſt there is no Queſtion. On the ſecond, the only 
Queſtion is, whether he may complain of an Injury in pe. 
neral, or muſt point out the ſpecific Injury, viz. the Sur. 
charge. The antient Books (Flet. 262. Bradt. 222.) are more 
explicit on Rights of Common, than the modern; Probably, on 
account of the great Increaſe of Incloſures. But in general 
we may obſerve, that Injuries to a Commoner may be commit. 
ted, 1. By the Lord or Owner of the Land. 2. By a Stranger, 
3. By another Commoner. As to the firſt; the Commoner has 
ſeveral Remedies, He may pull down the Lord's Incloſures. 
2 Inft. 86, 88. may feed the Land incloſed. 2 Leon. 202, lf 
the Lord has nothing in the Land, and puts in his Beaſts, 
the Commoner may diſtrain them. Yelv. 129. He may have 
Aſſiſe of Novel Diſſeiſin, or Quod permittat. F. N. B. 125. d. 
2 Inf}. 8 5. In both theſe the Plaintiff ſtates his Right and the 
Diſſeiſin; but not the Mode of the Diſſeiſin. 1 238. 
Raft. 5 38. F. N. B. 122. The Remedy of late has been by 
Action on the Caſe, in Nature of Aſſiſe. 2 Lion. 202, 203. 
In this Action againſt the Lord, it ſeems neceſſary, to ſtate a 
Surcharge. 2 Mod. 6. Haſſard and Cantrell. Lutw. 101. S. P. 
but not the Point in Judgment. There have been Opinions, 
that it is not neceſſary to take notice of the Lord, as Lord. 
Hern. 64. 125. But in Hern. 207. 226. There are Precedents- 
of ſtating a Surcharge, in Declarations againſt the Owner of the 
Land. So, on the other hand, the Lord has a Right to diſtrain 
the ſupernumerary Cattle of the Commoner, and, after Admea- 
ſurement had, muſt ſpecially ſtate the Injury. 10 Edw. g. 
51. Fitz. Abr. lit. Admeaſurement. 0. 12. 17. 


2. If the Injury is done, by a Stranger ; any Commoner may 
drive off, or diſtrein his Cattle. Tel. 104. An Aſſiſe of No- 
vel Diſſeiſin, or Action of Treſpaſs, will alſo lie againſt him. 
Raſt. 616. or an Action on the Caſe. Co. Enir. 9. Hern. 64. 
117. In theſe Actions, the Declaration ſometimes charges, that 
the Defendant has no Right of Common, and' ſometimes only 

ſtates the Injury ami as in the preſent Caſe. 


. IH the Injury is done, by one Commoner to the Prejudice 

of another ; there are two Species of Remedies : one admitting the 

| Defendant's Right of Common; as Writ of Admeiſurement, and 
Writ de ſecunda eee, zone. In the Writ of Admeaſurement, 
. : | which 


— 
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J which admits the Defendant has ſome Right, the Plaintiff ſome- 


times ſtates the ſpecific Right of the Defendant, and ſometimes 


| not. Co. Entr. 48. Raftal. 23. 1, 2. Hern. 207, In the Writ de 
ſecunda Superoneratione, the Right muſt be expreſsly alleged, in or- 


der to ſhew the Tranſgrefiion. The other Remedies, by Afliſe and 
Action on the Caſe, may, or may not, admit the Defendant's Right. 
In Styl. 164, it was made a Queſtion, whether an Action on the 
Caſe would lie; and determined, that it would. But there 
is no Precedent, in the Books of Entries, of any ſuch Action. 


1 No doubt, the Plaintiff may admit the Defendant to be a Com- 
moner. But the Queſtion is, Whether the Plaintiff muft, as 


well as may, admit it; and take Notice of his ſpecific Right. 


It is ſaid, the 3 of the Action requires it. We think, 


not. The Declaration ſtates an Injury generally: 


deſtroy- 


ing the Common, with divers Sheep and Lambs. 


If the Defendant had pleaded a Right of Common; the 
Plaintiff muſt have traverſed it, or replied a Surcharge, And 
this would have been no Departure ; for both are Miſ-feazances 
of the ſame Nature, only differing in Degree, There are ſeveral 


| Caſes, which prove this Point. Lawton and Ward, Ld. Raym. 
75. Allo Telv. 96. and Dixon and James. Lutw. 1238, In 


Action on the Caſe, for digging Turf; the Defendant pleads, a Right 


to cut for Fuel: The Plaintiff may reply, that the Defendant 


fold the Turves. And, as this would not be a Departure, in 
Pleading ; ſo neither is it a Variance, in Evidence. What would 


be a Departure in the one, would be a Variance in the other; 


but this is neither. Nor 1s it material, that this Matter, of 
the Defendant's being a Commoner, came out on the Plaintiff's 
Evidence. If the Fact be ſo; it is impoſſible, to lay down any 
Rule, to reſtrain it's being proved by the Plaintiff's Witneſſes. 
It may come out upon croſs Examination. But this is im- 
material, if the general Doctrine be true, that, in Actions on 


the Caſe, for a Surcharge of Common, the Plaintiff need not 


ſtate the Defendant's Right, but merely his own Injury, and 
leave the Defendant's Right of San to come out, as it 
may, upon the Evidence. | 


This is the Opinion of the Court; and the general Principles 
of that Opinion are confirmed, by ſeveral Caſes. Freem. 190. 
2 Mod. 
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2 Mod. 6. Liber placitands. 62. No. 93. 9 Co. 112. Co. Ent. 
1 Brown's Entr. 51. There are alſo many Caſes, where 
one Commoner is allowed, to treat another as a Stranger, Hern. 


117. 1 Ventr. 319. 3 Keb. 820. 1 Lutw. 74. 


„ upon the Whole, we are all of Opinion, that 


| : there muſt be 
Net for the Plaintiff, 


In the * Chamber. 


Mouldſdale a Birchall. 


1 N. Oe. 240. 
H Afronpfe in RR OR, from the King s Bench. The Defendant in Er- 
4 L077 lie, for not E ror brought an Action on the Caſe, againſt Mouldſdale 
2 — Saori ſtating in his Declaration, that, on the 2oth of April 1709. 
.. bes n one Philip Aubin was indebted to him, in 54 J. 1 5s. 10 4. 2. for 
6/5. — Goods and Merchandize; but the exact Amount thereof, at the 


1 ' 1 72 Time of the Contract on which this Action is brought, was un- 
| | known, both to the Plaintiff and the Defendant; and that Bir. 
/ * of 2 « Cchall had ſold, and Moulſdalèe had bought, the ſaid Debt, be it 


{0 Neg > . dale was to have for taking upon him the ſaid Debt; and that 
<a 0h - 79 + Birchall was to receive certain Cabinet-maker's Goods, therein 

IN ſpecified, to the Amount of 38/7. 145. in part of Payment, and 
DIES the Reſidue (except as aforeſaid) in other Cabinet-makers Goods 
09. 40r to the Value thereof: And, for Non- -delivery of theſe 'Goods, 
„ 7 : Abe Action was brought. 

N. uud. 267.410, | | 
"of To this the Defendant demurred ; md on the Plaintiffs 
PEP | 7 hjhicining i in Demurrer, Judgment was given for the Plaintiff. 
oy 490. And the Defendant now brings his Writ of Error. 


0 140\ 5 | 
hog: 00.90 This Caſe was argued, at Serjeant's-Inn, by Mr. Thompſon 


oo 


more or leſs, for it's whole Amount, except 10/7. which Moulſ. 


for the Plaintiff in Error; who infiſted that this was ſuch a : 
| (och A 25 A Choſe in Action, as was not thus aſſignable, and cited 1 Roll. Abr. 
20. pl. 12. Styl. 249. Salk. 29. Sir Thomas Jones 87, 125. 


3 Low) oa * 
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ur F 7 alker Serjeant, for the Defendant in Error, inſiſted, that 
227 I this was a ſufficient Conſiderat ion, to found an Afjumpfit upon ; 
IHE though a Chef in Action (as ſuch) cannot be legally afligned ; 
and there were cited 1 Roll. Abr. 29. pl. 60. 1 Sid. 212. Sir 
I T. Jones. 222, and 2 Cb. Caf. 26. + 
a 
Parkey . B. nl and Adams Barons, with Gould and 
Nares Juſtices were clear, that the Conlideration was a good one, 
and the Action well lay. Perrot Baron and Blackſtone Juſtice 
gave no Opinion, at that Time; as all the Caſes cited were of 
Judgments, or other Things certain, which they allowed to be 
aſſignable by way of Covenant, though properly Choſes in Action. 
But they doubted, how far an uncertain Debt was fo aſſignable. 
Bunt afterwards, on looking into 3 Leon. 198. 1 Med. 113. 3 
Keb. 304. and 12 Mod. 554. Blackſtone's Doubts were removed; 
K. and Perrot concurred with the Reſt. So, the laſt Day but one of 
A | the Term, Judgment was given unanimouſly, that the 
1 | | © Judgment be affirmed. 
0 Sg 
1 N. B. In this Term, William Kempe, Thomas Walker and 


Harley Vaughan Eſqrs. were called to the Degree of Ser- 


it jeant at Law. Motto, Ju pace juvare Mortales.” 

it And, the ſame. Term, James Fofter Eſq; Serjeant at Law, 
n | was made King's Serjeant in the Room of Richard Leigh 
d | Eſq; who died laſt Vacation. 

s : 

, 

7 Ihe End of Eaſter Term 12 Geo. 3. 1772. 

; 
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The King again} Hugh 1 - See p. 807. 
A Mould is HI S Caſe was again conſidered by all the Judges, on 


an Inſtrument 
on which 1s 
made and im- 
preſſed the S1- 
militude and 
Stamp of the 
current Coin 
within the 
Meaning 

of Statute 8 
So. z. c. 25. 


a freſh Doubt that aroſe; whether the Mould, 
which was found in the Priſoner's Cuſtody, (having 
only the Reſemblance of a Shilling inverted ; the convex ou of 
the Shilling being concave in the Mould and vice ver/d ; the Head 
or Profile being turned, the contrary Way of the Coin; and all 


the Letters of the Inſcription reverſed) was not properly an In- 
ſtrument, which would make and impreſs the Reſemblance, 


Stamp, Sc. of the current Coin; rather than an Inſtrument, 


* would make and impreſs the Simitude, &c.” 


on which the ſame were made and impreſſed as laid in this Indict- 
ment: the Statute ſeeming to et ng between ſuch as will 

make or impreſs the Similitude, &c; as a Matrix, Dye or Mould; 
and ſuch, on which the ſame c made or impreſſed as 4 
. Counterpuncheon or Pattern. 


But a great e of the Judges were of Opinion, that 


this Evidence ſufficiently maintained the Indictment : becauſe 
the Stamp of the current. Coin was certainly impreſſed on the 
Mould, in order to form the Cavities thereof; though they 
agreed, that the Indictment would have been more accurate; 
had it charged, that he had in his Cuſtody a Mould, that 
And in 


this Opinion, ſome, who otherwiſe doubted, acquieſced. 


N. B. The Priſoner died in Gaol, before Judgment could be 
pronounced upon him. | 
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him with Soth theſe Actions. 


no Colour, for diſcharging the Defendant from his Suit; 
being no Privity or Coliufton, between him and the Plaintiff 


— 


Trinity Term 12 Geo. 3. C. 


In the Common Pleas. 
Howſon againſt Walker. 
Crowden againſt Walker. 


[© STER moved the laſt Term, to diſcharge the Defendant 
out of Cuſtody, in theſe Cauſes ; and for an 3 
againſt Herne a Sherift's Officer. 


It appeared, that Herne had 956 over ſome Pales, and thrown 
up the Saſh of the Defendant's Window, to get into the Houle, 
and afterwards broke open an inner Door, in order to arreſt him; 
and all this, without any Warrant directed to himſelf; and, 


A Defendant 
illegally in 
Cuflody at 
the Suit of 
one Plaintiff, 
is not privi- 
leged from 
Arreſt at the 
Suit of an- 
other, unleſs 
there be ſome 
Colluſion. 


accordingly did arreſt the Defendant, at the Suit of How/on. 
The Plaintiff's Attorney being ſent for, and finding Herne 'Milſ- 


take and Irregularity, ſent for one William Howſe, to whom the 
Warrant was really directed, and gave him Charge of the De- 
fendant; and Howye, having another Writ againſt him at the 
Suit of Crowden, carried him to Ayleſbury Gaol, and charged 
And now Foſter inſiſted, that, 


as he was illegally in Cuſtody, at the Suit of Houſon; he was 
protected, from any other Arreſt; and cited Farmer and Fen- 
tinſin. Cos, 34. Webb and Dorwell, Barns 400. (which 


were Caſes, of the ſame Plaintiff charging the Defendant with 


Declaration, when illegally in Cuſtody, at his own Suit.) 
Walker, for the Plaintiff Crowden, inſiſted, that there was 
there 


Louſon. 

lerne ſhewing no Cauſe, the Rule for an Attachment was 
made abſolute, againſt him; and the Defendant to be diſcharg- 
cd out of Cultody, at the Suit of the Plaintiff Houiſon. 


But as to the Plaintiff Crowden, the Court were of Opi- 
nion, that an illegal Arreſt will not protect a Man, 
all his other Creditors ; 


againſt 
but he muſt ſtill be amenable to Law, 


_ unleſs 
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unleſs ſome Ne -0 or Colluſion be ſhewn : dad the Circum. 
ſtance of employing the ſame Officer, does not amount to an 
Proof of that. And Gould Juſtice cited Hutchins and Kendrick, 

2 Burr. 1048. Wherefore, per tot Cur. De Grey Chief Juſtice 

Gould, Blackſ/one, and Nares e in the Cauſe of Crowden 


and Haller, 
Diſcharge the Rule. 


"Is 5 Farme 1 " againſt Arundel. 
Money fairly FSSUMPSIT, for Money had and received to the Plain- 
due, though tiff's Uſe, and for Money lent and advanced, and for Mo. 


nod recover- 


Cubic by Law, ney laid out and expended, by the Plaintiff for the Defendant, 


ſtall not (if 
paid) be re? 


_ coveredback. On Non afſumpjit pleaded, and Iſſue thereon, the Caſe upen 


Trial, at laſt Worcefter Aſſizes before Mr. Juſtice Nares, ap- 


ale. Je: 55 * to be, 


2 yy That the Plaintiff was Overſeer of Grimley in Co. Force ter, 
s 


n ele- and 24 Defendant of St. Martin's in Worceſter City. 


CAA 


a © en has, ment of a Bill of 81. gs. 10d. for Money expended by St. Mar- 
N > tin's in maintaining the Pauper and his Family, for the four laſt 


719. * 


Th 


mJ Wc eo . in 1724, Richard Lamb was certificated, by the Pariſh 
of Grimley, to St. Peter's in Lorceſter, or any other Pariſh in 


the ſaid City. On the 14th of March 1771. A common Or- 


der of Removal was made by two Juſtices, to remove Lamb 


5e and his F amily, from St. Martin's to Er e 


1 Mom 
The Defendant meeting the Plaintiff i in the City of Wor- 


e cefter, produced the Pauper and his Family to him, and ac- 


S quainted him with the Order. Whereupon the Plaintiff re- 
few ccived the Paupers ; and the Defendant then demanded Pay- 


Years; which the Plaintiff accordingly paid. 


| That the Ps {till continuing in St. Martin s, another Or- 
der of two Juſtices was made, on the 11th of September 1771, 
for his Removal; but, in neither of the Orders, is any Men- 
tion made of the Certificate. To this Order Grimley appealed 
and the Seſſions confirmed the fame; but made no Order for 
Coſts. | | | 

= CFE | An 


f Lo Biſbopſide. T. 28 Geo. 2. mne, 9 5 


retain. As Debts of Honour or Gratitude, and Bounties. 


either of Fact or of Law, or by Deceit, this Action will certainly 


_—__ 
1 


— 
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And this Action is now brought, to recover back this Sum 
of- 81. 91. 10. which, the Plaintiff ſays, he paid in his own 


Wrong. 


Walker for the Phintiff argued, that, the Defendant having gte 2 
no Right7to demand, he therefore had no Right to retain this = "_ 


Money. That the Pauper was not cerficated to St. Martin's * — tad 5 
but St. Peter's; and that, under Stat. 8 & 9 IF. 3. c. zo, the 2 


Certificate muſt be, to ſome particular Place. That Stat. 2 m—_—_— — | 
Geo. 2. c. 29. provides, for reimburſing the Expences of ber- & 15 ae + Se] i 


tificated Perſons, to be liquidated by a Jaſtice of Peace. This 7 Jiu. l e i 
Certificate is, three Years prior to that Act; and that Act E 


recites, that the Expence could not then be recovered by Law. a £4, 1 of a> 


The Remedy pointed out by that = has 2 been purſued; 75 3 
even granting the Certificate to extend to the Pariſh of: St. . Ag FR 8 


Martin's. 


Burland for the Defendant inſiſted, that the Direction was 
Surpluſage; for Certificates need not be directed at all (St. 
Nicholas Harwich and Wolferſtan. Stra. 1163.) but when once 
delivered, it is fatisfied, and cannot be uſed again (High and 


That Stat. 3 Geo. 2. extends to all Removals, ſubſequent to 


| . that Act, under Certificates, whenever given: and that the 


Juſtice is only to liquidate, in caſe of a Diſpute ; not where 
the Sum is admitted, as in the preſent Caſe. | 


That there are many Caſes, where a Man has no Right to 
demand Money, which yet (if voluntarily paid him) he may 


De Grey Chief Juſtice. 
When Money is paid by one Man to another, on a Miſtake Aral. 1073, © 


lie. But the Propoſition is not univerſal, that, whenever a Man 
pays Money, which he is not bound to pay, he may, by this 
Action, recover it back. Money due in point of Honour or- 
Conſcience, though a Man is not compellable to pay it, yet, 
VoL. II. . P * if 
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i 
i, I 
} 


Coſts 40 one 


Judgment 
may be ſet off 
* gainſt the 
n,, Debt and 


{po of an- of the Premiſſes; but was nonſuited in the preſent Cauſe, the 
other. 29) Hilary Term afterwards ; the Coſts of which are taxed at 12/1. 
55. for Non-payment of which, an Attachment is taken out, 


if paid, ſhall not be recovered back. As, a bond fide Debt, which 
is-barred by the Statute of Limitations. Put the Form of the 


Certificate out of the Caſe: It is however Evidence at all 


Events, that the Pariſh of Grimley have acknowleged, the Pay. 
per to be their Pariſhioner. And it is allowed, that he has been 
maintained four Years, by the Pariſh of St. Martin's. Admit. 
ting therefore that this Money could not have been demanded 


by the Defendant (which it is not now neceſſary to decide) yet [ 


am of Opinion, that it is an honeſt Debt; and that the Plain. 
tiff, having once paid it, ſhall not, by this Action, which is 
conſidered as an equitable Action, recover it back again. 


Gould, Blackſtone, Nares Juſtices of the ſame Opinion, 


|; Judgment for the Defendant. 


* 5 e, Thruſtout on the Demiſe of Barnes againſi 7 Crafter. 


, Aue,. 2 2. , 288. 


AR N ES, the Leſſor of the Plaintiff, had a Judgment laſt 
Michaelmas Term, for 401. 5s. againſt the Defendant, for 
his Debt and Coſts, on an Action, for the Uſe and Occupation 


_ the Plaintiff. 


Now Sayer for the Plaintiff moved, that the 12/. 55. might 


be deducted out of the . 5s. and ans on the Attach- 
ment, be ed. 


Walker ſhewed for Cauſe, that it was a new Attempt, to 
ſet off mutual Debts due on Fudgment. That the Statute re- 
lates only to mutual Debts at the Time of Trial, upon an Ac- 
tion of Debt, or in ſuch a Caſe, wherein Action of Debt would 
lie. But this is an Application, to ſtop the Execution of the 
Law. There is alſo a Difference, in the Nature of the Executions 


themſelves. One for Debt as well as Coſts, for which an Ac- 
tion would lie on the Judgment; the other for Coſts only, to 


be recovered oy N of Sn 


Saher 


N ; 8 5 


6 
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. Sayer, in ſupport of the Rule, cited Tulo and Lowe. 16 Geo. 2. 


Rule, for deducting Coſts of one Verdict, from thoſe of another. 
And, if the Court will ſet off Coſts at Common Law; a forttori, 
they will do it under a Rule, for Judgment as in caſe of Non- 
ſuit. Alſo Roberts and Figgs 28 Geo. 2. 2 Barn. Suppl. 12. 
And Roberts and Mackoul. Trin. g Geo. 3. a Rule to ſhew Cauſe, 
why thirteen Guineas Coſts, taxed againſt the Plaintiff in a 
former Cauſe, ſhould not be ſet off, againſt ſixteen Guineas Coſts, 


Cauſe, that the Plaintiff was inſolvent ; and, that his Attorney 
had a Lien, upon theſe Coſts, for his Bill. But it was held, 
by Wilmot Chief Juſtice et Cur, That the Attorney's Lien was, 
only upon what the Plaintiff was entitled to have, viz. the 
Difference. | 1 


And, by De Grey, Chief Juſtice, Gould, Blackſtone, and Nares 
Juſtices, The Caſes cited haye ſettled the Point ; and on the 
juſteſt Ground. i 

Rule abſolute. 


2 bog, bg; Hitchin againſt Campbell. * 3 - 80 4: 


113) 3. 7 Lie 
| HIS Cauſe [See Trinity Term 11 Ge 
ceeded to Trial, in the Sittings after Trinity Term 1771, 
on the two Iſſues joined, on the firſt and third Pleas: When 
this ſpecial Caſe was ſtated, for the Opinion of the Court. 
That Richard Anderſon, being indebted to the Defendant 
Campbell, in 2000 J. for Money lent, gave two Bonds and Judg- 
ment, for the ſame; which Judgment was entered up. And 
on the gth March 1769, a Writ of Execution was ſued out, and 


delivered to the Sheriff of Surry, the ſame Day; by virtue of 
which, the Sheriff, the ſame Day, levied, of the Goods of 


Anderſon, by making a Bill of Sale thereof, to the Defendant 
to the Value of 2155 J. 6-5. 5 d. for Debt and Coſts. _ 


1 Barn. 102. Scoffin and Robinſon, 26 Geo. 2. 2 Barn. 128. a 


recovered againſt the Defendant in this Cauſe. It was ſhewn for 


3 28 
44,149. {arp ** „ {8c H. 
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Indebitatus O | 
Aſumpfit will | 
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Aſſignees ofa 
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has levied his 2.þ - 

Debt by Fieri EY 2 


facias ſubſe- | 
quent to Ts 4 
act of {72 $f 


hind 0 


| eee S 
On the gth April 1769, a Commiſſion of Bankrupt was award- . 


ed, againſt Anderſon, and the Plaintiff appointed Aſſignee; Who UL. 
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in n Michaelmas Term 1769, brought 7. rover, in this Court, againſt 
the Sheriff of Surry and the Defendant, for the Goods levied 

under the Execution. On Trial whereof in Hilary Term I770, 
there was found a Verdict for the Defendant, and Judgment 


accordingly. 


In Eaſter Term 1770, the Plaintiff brought an Action in the 
King's Bench againſt the Defendant, for Money had and received 
to their Uſe as Aſiignees ; and recovered 860/. 10 5. as men- 
tioned in the Plea, upon a different Cauſe of Action from the 
preſent, v/2. for certain Notes delivered to the Defendant, after 


the. Act of Bankruptcy, Which was proved, in the preſent Cauſe, 


to have been committed in February 1769. 


It was admitted, that the Defendant received the Money levied 


under the Execution, before the Action in the King's Bench was 


brought. And, this Action being brought to recover back 


that Money, 


. Whether, under bets Circumſtances, they are intitled to 
recover ? | 


This Caſe was argued in laſt Hilary 1 by Ghn for the 
Plaintiff, and Fephſon for the Defendant; And again, in Faſter 


Term, by Davy for the Plaintiff, Ts Burland for the De- 
fendant. | | | 


For the Defendant it was inſiſted, 1. That this Action of 
Aſſumpjit would not lie; the Canſe of Action being in the Na- 
ture of a Tort, and not a Contract. 2. That the Plaintiff, 
having made his Election, by bringing Trover in the King's 
Bench, in which he failed, is barred thereby from bringing 
another Suit, for the ſame Cauſe of Action. 


For the Plaintiff it was replied, 1. That general Uſe, and 


modern Reſolutions, have now ſettled this Point; and it is hot 


to be diſturbed. 2. That the Plaintiff not having had the Fruit 
of his Remedy in the was. Bench ſhall not be precluded 
by it. 


C 6 PEI ey — PTY 


1 pr tal 6a 


And 


3 


U- 


it 


Opinion of Himſelf, Gould, Blackſtone and Nares, Juſtices. 


Relation, to diveſt the Property of the Bankrupt, from that 


| old Acts of Hen. 8. and Elis. Commiſſioners had a Power of 
acting themſelves, in recovering the Bankrupt' Effects. After- 


Trinity Term 12 Geb. 3. C. 


— 


And now in this Term, De Grey Chief Juſtice delivered the 


The legal Effect, of an Act of Bankruptcy committed by a 
Trader, is, to put it in the Power of the Commiſſioners, by = 2 49 


Time; in caſe a Commiſſion be afterwards iſſued. This Re- 1 
lation takes place, in every Inſtance but three, excepted by Sta- 2, 7 4 I; HS | 
tutes 1 Jac. I. 21 Fac. 1. and 19 Geo. 2. Executions are not b_ 
among theſe excepted Caſes but are expreſsly declared void, 
by the Statute 21 Fac. 1; the Commiſſion being in the Nature 
of an Execution, for the whole Body of the Creditors. By the 


wards, it became the Practice, to aſſign; which is allowed by © 

1 Fac. c. 15. It was not, till the 5 Anne, that Aſſignees were 
directed to be choſen : which was revived by 5 et, 
notwithſtanding this Transfer of the Property by Relation, the 
Sheriff is certainly no Treſpaſſer, by taking the Goods in Ex- 


ecution, after the Act of Bankruptcy, and before the Commil(- 


fion iſſued. So ruled, in Letchmere and Thorowgood, in Comb. 

and Show. and in Cooper and Chitty in Burrow. 20. But, by vid. vol. I. 
ſelling, the Sheriff converts the Goods; and then, Trover is P. 65- 
maintainable, againſt the Sheriff or His Vendee, or the Plaintiff 


in the original Action. 


But a Queſtion was made in this Cauſe, whether Iadebitatus 
aſſumpfit would lie againſt the Defendant, for the Money ariſing 
from the Goods, thus taken in Execution; ſeeing that, if the 
Debt was illegally levied, it was a Tort; and, if the Tort be 

waved, the Whole is waved: For you cannot attirm one Part 
of a Tranſaction, and diſathrm the Reſt. 


It is true, this Matter was conſidered formerly in that Light, 
as in Philips and Tompſon, 3 Lev. 191.—and Holt 95. 12 Mod. 
324. And in Billow and Hyde (well reported, 1 Fes. 326.) 
Ld. Hardwicke ſaid, that this Action was never allowed by 
Lord Parker, Lord Raymond, or himſelf; but that the Prac- 
tice had been fince altered. And Practice has certainly much 


Vor. II. 1 | extended 
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One perſonal 
Action not 
going on to 
Judgment, is 
no-Bar to 
encther fer 
the ſame 
Cauſe of 
Action, 


* * - | . . e 


extended this Action of Aſſump/it, as a very uſeful and general 
Reniedy. The ſame Principle, which ſupports this Action 
againſt one, who receives Money from the Bankrupt himſelf; 
will ſupport if againſt another, who receives it under the Bank. 
rupt. In both Caſes, it is the Property of the Afignees, Ang 
though, while this Action was in its Infancy (2 For. 126, 
2 Lev. 245. .) the Courts endeavoured to find technical Argu- 


ments to ſupport it, as by a Notion of Privity, &c. Yet that 


Principle is too narrow, to ſupport theſe Actions in general, 
to the Extent in which they are admitted. Beſides (if it were 
neceſſary) there is, in this Caſe, a Privity between the Defend. 
ant and the Bankrupt; the Judgment being voluntarily given. 


Another, and a much ſtronger Objection taken, was, 


That, though the Aſſignees may have their Election, to bring 
either an Action of Torr or Contract; yet they cannot bring 


both; and, having elected to bring Trover, the Judgment, in 


tha :t, bars the Action of Afſumpjit. 


This depends upon two Conſiderations. 1. Whether a Man's 


having once elected, to proceed upon the Tort, bars him, 
from proceeding upon the Contract. 2. Whether his proceed- 


ing, down to Judgment, does not bar him, from trying the 


ſame Cauſe of Action again. 


1. As to the firſt: Caſes have been cited to ſhew, that, where 
there are two different Kinds of Remedies, real and perſonal, 
or otherwiſe ſpecifically diſtinguiſhed ; a Man's Election of one 
prevents him from uſing the other. He may diſtrein, or bring 
Aſſiſe; but not both. Litt. .. 588. May bring Writ of Anu— 
nuity, or diſtrein, 219. and his Election is determined ; even 
though he ſhould nct recover, after he hath counted thereon. 
Co. Litt. 145. But, where both Remedies are merely real, or 
merely perſonal ; there the Election is not determined, till the 


Judgment on the Merits. For a Nonſuit, on an Action of 


Account, is no Bar, to an Action of Debt. Cs. Litt. 146. 


And ſo muſt Holt, in 12 Mod. 324. be underſtood to mean, 


that, if they bring one; they ſhall not afterwards bring the 


other”; 1. e. if the firſt be an to a due Concluſion. : 
2. ay 
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ing 
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| 2. But, in the preſent Caſe, the Action of Trover went on But, if ſudg- 


to a Verdict and Judgment; and appears, by the Caſe; ſtated, 
to have been for the ſame Cauſe of Action. And upen this it 
that the Opionm of - the Court is founded. 


The Rule of 1 1 is, Nemo debet bis vexari, pro an Cauſd. 


And, in Ferrers Caſe, 6 Co. 7. Cro. Eliz. 667, it is held, that, 
where one is barred in any Action, real or perſonal, by Judgment 
or Demurrer, Confeſſion, Verdict, Ec, he is barred as to that, 


or the like Action, of the like Nature, for the ſame Thing, for 
ever. In perſonal Actions, the Bar is univerſal ; upon real Ac- 
tions, he may have an Action, of a higher Nature. But 2 


277% Bar, in one Aﬀiſe, Cc. is a Bar in every other. Here, by 


Aclious of the like Nature, muſt be meant, Actions in a fimilar 
Degree ; not merely thoſe, which have a Similitude of Form. 
All perſonal Actions are of the ſame Degree; therefore, each 
is a perpetual Bar. 5 Co. 61. Sparry's Caſe gives the Hiflory 
of this Rule; and ſhews when it commenced, it's n, 
aud leg: :1 Diſtinetions. lt 


} 


ment is had 
on tie Merits, 
then it bars 
all other per- 
ſonal Suits for 
the ſame 
Cauſe ct 
Action. 


"There are many Exceptions to this Rule; as, where the 


firſt Action is not competent; where the Plaintiff has miſ- 
taken his Character, and ſued as Executor, not as Adminiſtra- 


ter; or, where the Judgment is given, for Faults in the De- 
= -claration or Pleadings 1 Mod. 207. But the principal Conſi- 
deration is, Whether it be preciſely the ſame Cauſe of Action 
in both, appearing by proper Averments, in a Plea; or by pro- 


per Facts ſtated, in a ſpecial Verdict, or a ſpecial Caſe. One 


great Criterion of this Identity is, that the ſame Evidence will 


maintain both the Actions. Putt and Royfton. 2 Show. 211. 
Raym. 472. 3 Mod. 1. Pollexſen 634. Mortimer and Vi ingate. 
Moor 463. Bro. Action on ks Caſe. 97. 105. Theſe relate to 
the Whole of the Demand. But the ſame Reaſoning extends 


to Part of it only; as 4 Co. 92. Slade Caſe. and Pike and 


Aldworth in Scacch. T. 5. W. & M. and Hil. 5 & 8 NV. z. 


* 


In the preſent Caſe, as there was clearly a Converſion, before 


the Action of Trover ; the only Queſtion could be, on the Fro- 


Periy. A: 
. | bo , In 


i 


5 j} » 
N ty 
N 74 
7 x 
1 ® 
= 
+ 8 
-4 4 
N 
| | 
i 
TY © 
11 L1 
1's 4 
= 
_ 
*% 1 
4 
4 . 


— — 
o 


832 Trinity Term 12 Geo. 3. C. P. 


In this ſecond Action of Aſſunpſit, there ariſes the ſame 
Queſtion of Property. The firſt Action has determined, the 
Goods not to be the Aſſignee's. He ſhall not now try, whe. 
ther the Money produced by thoſe Goods is his or no. On the 
State of the Caſe therefore, now found, the Court think the 
former Action a Bar. 


bs r _ 
o »\ C4 oy * - * a 


When this Caſe was firſt before the Court on 8 
there were not ſufficient Averments, to ſupport the Plea in 
Bar. Though the Goods were averred to be the ſame; it it did 
not appear, that the Queſtion was the fame: And therefore 
ee, ae, have Iain, Tar for the Goods themſelves ; ; chough 

£1 HN Hidebitara a hap Fn ter wards lie, for the Value 


e ee Nor is there any 1775435 in the preſent Caſe. 


a, Fes wen) 1 = 
Ape be Money is in the Hands 1 a bond 2 2 Creditor; ho has 


4 pa Ne got an Advantage at Law, by his Diligence, over the Body of 
mY 2 A the ene, ; and he has a Right, in e to e it. 


1 bene e, per rot, 47 40 
wn 5 ch FEE dan 
* , th en © eadangee 6 


= Te againſt the Sheriffs of. D bn Ho of e 
ben Sherif, ; ing and entering his Houſe, and taking Goods, &c. On 
; 020119, 2 Not Guilty and Iſſue thereon, it appeared on the Trial, that 
a the Goode of the Plaintiff was an Auctioneer; and hired Rooms in Eagle- 
- _— Street, and elſewhere; where he took in Goods of other Per- 
Fi. fa. ſons, and had ſome of his own. That Sir Jobn Povel Price had 
ment againſt Ann Beeford, and ſued out Fieri facias thereon; 
and the Sheriffs granted their Warrant, to James Boland (ſince 
executed for Forgery) to levy 350/ on her Goods and Chattels. 
' "0 pon this, Bolland entered into Sander ſans Lodgings, and took % 
Goods, pretending the fame to be Beeford's. Sanderſon upon 


this, went and e e to Mr. Frith the Ay Ar Shetiff; 


. e Fa omg Fs paring; L 2 1 | 


3 
D |; EP W ed . — & — 24 * a 


— 
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« and J don't care. No N was made of the Fieri ; facias 
by the Sheriffs. The Chief Juſtice left it to the Jury, to de- 
termine, whether the Sheriffs had recognized” the Act of Bol. 
land. If they had; there was no Doubt in the Caſe: and, if 
they had not ; ſtill he thought, the Sheriff was bound by the 
Act of his Officers. The Jury found, that the Sheriffs kad (by 


Frith their Deputy) recognized Bolland's Act; and gave a Verdict 


for the Plaintiff, Damages 350 /. 


And now Burland moved, for a new Trial ; . on the Ground, 
that the Verdict was contrary to Ev idence, and the Direction 
contrary to Law. The Sheriff is not anſwerable for his Officer; 
when he acts, contrary to his Warrant. (2 Roll. Abr. 5 52. pl. . 


104 Moor. 667. Latch. 187. Ney. go. 2 Roll. Abr. 55 3. 555.) 
and their Warrant was, to take the Goods of Ann Beeford, And, 


having made no Return, they have not adopted the illegal Act 
of Bolland. In Marſh and Aftry. Cro. Eliz. 175. Caſe againſt 
the Under-Sheriff, for imbezzling a Writ of Summons ; this 
being a perſonal Wrong. 1 Roll. Abr. 94. Action againſt the 


| Under-Bailiff of a Franchiſe, for a like perſonal Wrong. 


Walker, 8. 8. cited 4 Inſt. 317. Ld. Raym. 1402. 2 Town- 
ſend's Entries 279. t. Treſpaſs. To ſhew, that ſuch Actions 
are uſually brought, againſt the inferior Officers ; and not, againſt 

the nec vans 


7 


Davy Sd Ohr © few for Cauſe, that, where the Sheriff ap- 


points his own Officer, he is anſwerable for him. The Caſe, 


in Roll. Abr. 552, was, of a Bailiff of a Franchiſe, not appointed. 
by the Sheriff. But, that Treſpaſs will lie againſt the Sheriff, 


ſor the Miſbehaviour of his own Officers, appears from Sid. 83. 
pl. 3. I Keb. 693. pl. 10.—Dyer. 278.—2 Keb. 352. 90 43. 
3 che and _— Ml. 2 4. | | 


211 + Gould Wa I os no Difficulty i in this owl 5 irt. as | 
to the Fact. Here is a plain Recognition of Bolland 's Act, by 
the Deputy Sheriff. Next, as to the Law. In the Caſe, in 2 Keble, 


Treſpaſs was actually brought, againſt an High Sheriff. I have 


a manuſcript Note of it. It was Covenant, by the High Sheriff 


againſt his Under-Sheriff; and two Breaches alſigned. 


ei. | . 1. For 


f Nee, $59 and Eyles. Ney. 27. I remember a Caſe of Ty ler and Yohnſon, 


the Defend 


— . Cry” 

3 —— — 22 — Ws, wy ial A 
2 P ay #417 CE 

, — 2 * — 


returned, and f | (on 


* * I ec. Res 


834 | Trinity 15 12 Geo. 3. C. P. 
| Fo or an Eſcape. 2. For executing on 7. + mY Fieri faciar 
wee out againſt J. S. and returning Nulls Bana ef F. S. on which, 
FJ. O. had brought Treſpaſs againſt the High Sheriff, and had 
recovered. Nor is this a new Notion. In 13 Hey. 4.2, 
Action of falſe Impriſonment lies againſt a Sheriff, for his Of. 
ſicers taking a falſe Perſon. The High Sheriff and his Officer 
are all one. Bro. Office and Officer. 24. and per tot. Cur. The 
only Queſtion i is, Whether the Fe 18 wrongful; not, Who 
took the Goods. - 211906 


. 


— 


"Blackfone Juſtice of the ſame Opinion. Only two Queſtions, 
Iſt. Whether the Sheriff recognized the Act of Bolland. The Jury 
have found it ſo, and had Evidence to ſupport their Verdict. 

2d. Had the Jury found it otherwiſe, {till the Law makes the 
Sheriff anſwerable, for his Officers, acting by Colour of his War- 
rant. That i is the true Diſtinction, the Sheriff and all his Subſti- 
tutes make but one Officer. So held 2 Keble 352. Cromer and 
 Humberſton. 19 Hen. 6. 80. If wrong Perſons be diſtrained, by 
Colour of a Writ of D:fringas; they have Remedy, againſt | 
the Sheriff. And, by Bro. Treſpaſs 135, This e is, by 
Action of Treſpaſs. 


// bs ˙— XB AVV ˙²˙»» ls. es" 6; 


Re. Juſtice of the ſame Opinion. Both Treſpaſs and falſe 
Impriſonment. lie againſt the Sheriff, for the Act of his Officer. 
11 Hen. 4. 90, 91. 5 Ed. 4. 84. 6. Dalt. Sher. 482. Cooper 


in the King's Bench 1764. Falſe 1 againſt the 
High Sheriff, for his Bailiff's taking the Plaintiff in Stafford- 
Hire, and not in Worceſterſbire; which was tried, at Stafford 
Aſſiſes: and it was held, the Action would lie. 


Rule diſcharged, per tot. Cur. 


of 6 8 il. 29 Fiſher againſ} Lane. 


L N. 45 
YES CTI ON of Aſumpſit, by the Adminiftratrix of alu 
Summons to Fiſher againſt Thomas Lane; for a ſimple Contract Debt 


and or Mibi of 92 J. 18 5. due from Lane to the Inteſtate; and which Debt 


Information 


of the Goods in the Hands of the Garniſhee, muſt gs 4 on the F . ogg the 1 in che Court b W. if 


+5f al 


— 
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(on the REP Iflue pleaded) was proved, on the Trial before 
De Grey Chief Juſtice. But the Defendant gave in Evidence, 
that the Inteſtate was indebted confiderably to Henry Janſon; 
who, by foreign Attachment in the Mayor's Court of London, 


had attached this Debt, in the Hands of Lane the Defendant ; 


and that the ſame had been paid to Janſon, The Evidence of 


this foreign Attachment was, oaly the Minute Book of the 
Court; which ſtated Fanſon's Plaint againſt Fiſher, for 100 /. 
Debt, 17 May 1770; and Oath made of 921. 18 5. 
common Pledges of Proſecution ——— the Attachment of the 


= Defendant the ſame Day (by 92 J. 18s. in the Hands of Lane 
| and Co. the Garniſhees) YOu: attached and defended, &c. by 
: — Alſo four Defaults recorded, 
SE againſt the Defendant, on the 18th, 19th, 26th, and 28th of 


one of the Serjeants at Mace. 


May —— a Scrre facias to the Garniſhees, to warn them to ſhew 
Cauſe, on the 12th June, why the Plaintiff ſhould not have 


E judgment of the ſaid 92 J. 18 5. a Return of Scire fect, by the 


Serjeant at Mace. Default of the Garniſhees. 
the Plaintiff, on the ſaid 12th of June 1770, to have Execution 
of the ſaid 92 J. 18 5. Sc. if the Defendant, &c, —— And that 


the Plaintiff had found ſufficient Pledges to reſtore, &c, if the 


Defendant, Cc, to wit, William Backhouſe and Lankthon Smart 
two Citizens of London; and had Execution accordingly : but 
no Notice was taken, i in the Minute Book, of any Summons of 


| the Defendant F i/her, or a Return of Nihil, by which he might 
be ſummoned ; in order to Ground the Proceſs againſt the Gar- 


niſhees. 


A verdict for the Plaintiff, Damages 92 J. 18 c. Subject I : 
Opinion of the Court, on the Queſtion, Whether this Cuſtom, * 


of foreign Attachment, extended to Adminiſtrators: which was 
directed to come on, by way of Motion for a new Trial. And 


it was argued, upon that Point, laſt Michaclmas and Hilary - 
Terms. 


2 
And now in this Term, the Court, after much Conſideration 


and Search of Precedents, gave Judgment; De OR Chief 
Juſtice delivering the Opinion of the whole Court ; That. 
there was no Occaſion to determine, whether, in F a Admi- 
aiſtrators were within the Cuſtom of foreign Attachment, 9 


(if 


Judgment for 


the 


an Any 
71 bel lu 


7 
£ 

* 
4 
YH 


Poo IEC" 
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(if they were) whether the Cuſtom, for that Purpoſe, was good 

in Law. Becauſe, there does not appear, to have been ſuch a 
91 fk judgment! in the Mayor's Court, as will fall within the Cuſtom: 
PHF - there being no Summons, of the Defendant Fiſher; nor any Re. 

| turn of F Nibit ; nor any Information to the Court, of the Mone 

being in the Hands of the Garniſhees : All which was abſolutely 

neceſſary to be ſhewn, when theſe foreign Attachments were 

| pleaded. See 22 Ed. 4. 30. Co. Entr. 139, 142. Vidian. 113. 

A N 5 Dyer. 196. Herne and Stubbers, Latch. 208. And now the 
018 modern Practice is, to permit them to be given in Evidence; I. 
ſhould appear, that the Cuſtom has been purſued, in all it's ne. 

ceſſary and eſſential Parts. And, though we do not rigidly inſiſt, 

on the Record's being actually made up, in order to give it in 

* Vere Evidence, (this being an inferior Juriſdiction) when poſſibly the 
aa. (AG, fs might have e ſupplied; yet, when we admit the 
Minutes to be read, thoſe Minutes ought to be perfect, and not 
omit any thing material. The only Excuſe given for it is, that 
this is the Courſe of the Office. If ſo; it is a Courſe eitry to 


aw, 


(> » 


8 


; ET RN OT — — mas * er 
* 
. 


Rule N; % for a new Trial diſcharged, and Poſtea * 
to the Plaintiff, | 


Hunt 5 Others Executors againſt Kendrick, 
\ 7008 10, Nee 290 4 how 1 ML. 
#1 Ca. Sa. may ALVY + ob to ſet aſide a Teſfatum Ca. Sa. ak to diſ- 
* | charge the Defendant out of Cuſtody; the Writ being 


been exzeuted. made returnable, before Us at Weſtminſter, the Stile of the King's 
Bench; and not before our  Fuſtices, the Style of the Court of 


% Ing, IT] Common Pleas. 


N — 49% | 1 
| 49 . 7. Miller e contra moved, to amend it, by the Award of the 
= 3: Writ on the Roll, and all the preceding Proceſs ; which ap- 
| pears, to have been in this Court. And cited Smith and Harward 
T. Jones 41. Where a Fi. fa. teſted 26 Car. 2. was amended, 
after executed, to 27 Car. 2. Till and Fleming. B. R. M. 
1766. Like Amendment of a Teſte of a Fi. fa. after Execu- 
tion, from the 29th to the 23d January. Browne and Hammond 


P. 12 Geo. 2. 1 .. e after Exe- 
cution 


1 


000 Trinity Term 12 Geo. 3. 83 
h a . — 
m: cution, by making the Defendant' 's Name, Edmond inſtead. of 
Re. Edward. | 
ney 
tely On the Authority of which Precedents, the Court directed 
'ere the Writ to be ne on paying the Coſts of both Motions: 
35 i | 
- Wright againſt Page. 
| right a ain LP, 
M na” T. —_ the laſt Day of laſt aa to ſtay the Pro- Some Notice 
i ceedings on a Sci. ſa. ſued out againſt Lowing and Spite, 2 
the the Defendant's Bail; they not being ſerved, with a Copy of Sin Bail 
* the Sheriff's Warrant, which recites the Writ verbatim: But 
hos the one (viz. Lowing) by giving him-a perſonal Summons, and 
as reading to him the Sheriff's Warrant; the other, by leaving 
8 a Memorandum (containing the Subſtance of the Writ) with his 
h Wife, at his Houſe, in his Abſence. It appeared (on En- 

quiry of the Officers) that it is uſual in Middleſex, to ſerve 
red the Bail, with a Copy of the Sheriff's Warrant ; but not fo, 

in many other Counties; and this aroſe in Lincolnſhire. In 

ſome Counties, they give verbal Notice; in ſome, none at all. 

The Court thought, ſome Notice ſhould be given (Salk. 599.) 

the Sufficiency of which (if diſputed) muſt be determined by 

the Court, on the Circumſtances; and that this Notice was 
il ſufficient. And therefore, Per. tot Cur. N 
95 Diſcharge the Role. ; 
of | 

ullwell Aſſignee againſt Hall. 

he * ER moved, for Leave to pay Money into Court, on an Money allow- 
p- Action of Covenant, generally; which the Court refuſed. d 
rd But, there being a Breach aſſigned, for Non-payment of Rent, : 
0, and another for not paying 5/. per Acre, for plowing up Mea- figned in an 
NM. dow Land; he was allowed, to pay it in, on thoſe — Covenant, | 
25 on the Authority of Walnouth and Houghton. H. 15 Geo. 2. 4 U 044-2 9 2. 
nd Bern. ROY: my ; | * 2444 2 . 
e- | | | 
on 


The End of Trinity Term 12 Geo. 1 


Wi. To Michaelmas 


Michaelmas Term 
13 Geo. 3. . 


In the Vacution immediately before this Term , Sir 


Thomas Parker, Lord Chict Baron of the Court 


of Exchequer (ætat. 77.) reſigned his Office, 


on Account of his advanced Age; and had a 
Penſion of 24001. per Aunum, for his Life, 
And Sir Syaney Stafford Smythe, ſenior puiſne 


Baron, was ſworn into the ſaid Office, in his 
Stead. And the firſt Day of this Term, Sir 


James Eyre Knight, Recorder of London, and 


George Hill Eſq; were called to the Degree of 


Serjeant at Law (Motto, Mos & Lex) And the 


ſame Evening, Sir James Eyre was Fon n in, 
a Baron of the Exchequer; and Mr. Serjeant 
Hill, one of his Majeſty's Serjeants at 18. 


ers eee ee. 


| Afiondf |» : ORRIS, as Indorſee of a Bill of Exchange, which 
155 9 one Evans had accepted (but the Conſideration of which 


ele was diſputed) brought Action of ¶Aſumpfit, in the King's: Bench, 
brought thereon, againſt Evans in Trin. Vac. 1770, and held him to 


ee Bail, for 37 J. 175. 6 d. Upon which, Rees, an Attorney of 
may the Court of Common Pleas, and one Thomas, gave a Bail-bond 


laid, 1 | to 


ÿôo˙uDj 8 


Maa — 98 8 — — © — — 


ce 


fo 


W men as a Wh. ..5 


— . 
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due Time, was, on the 12th of November 1770, aſſigned to 


Morris; who brought his Action thereon, by Bill in the 
King's Bench againſt Rees, ſuppoſing him an Attorney of that 


Court. He pleaded in Abatement, that he was not an Atgor- 
ney of the Court of King's Bench, and therefore not ſuable 
there, by Bill of Privilege; upon which, the Plaintiff diſcon- 


tinued his Action. And, after ſeveral intermediate Proceedings 


in Chancery and elſewhere, Morris, in Eaſter Term 1772, 


— 2 


to the Sherift ; which, on neglecting to put in Bail above in : 


brought his Action againſt Rees, in the Common Pleas, upon the 


Bail-bond ; to which Rees pleaded, Comperuit ad Diem; and 
afterwards at the End of Trinity Term laſt, moved the Court, ts 
ſtay Proceedings in this Action; it being a ſettled Rule, that 


Actions on Bail-bonds muſt be JD: in the Court where the 
| original Action was laid. See e and Taylor. H. 17 Geo. 


2. C. B. 2 Barnes. 679. Cheſterton and Midaleburſt. T. 31 
G-9. 2. B. R. Burr. 642. Walton and Bent. T. 6 Geo. 3. B. R 


Burr. 1923. 


And of that Opinion was the Court; notwithſtanding this 
Application was, after Plea pleaded. And Gould Juſtice inclin- 
ed to think, that, by the true Conſtruction of the Statute of 


the 4th of Queen Anne, c. 16. the Action cannot be brought in 
any other Court: becauſe the Court, wherein ſuch Action is 
brought, is empowered to give general Relief, to the Plain- 


tiff and Defendant in the original Action, upon | cquitable 
Terms; which no Court can properly do, but that, in which 
the original Action is brought. Therefore, per tot Car. 


Rule for ſtayipg Proceedings made abſolute. 


& = 8 ; . » 
'  Wou 1 others again” 2 Heckley. re . L 


8 Che, IO | 
ASE, in which the Plaintiffs declare, That the Defokds 
ant, on the 25th of Fine 1769, drew a Bill on them for 
57/1. 55. 45. payable one Month after Date, which they ac- 


cepted (on a Promiſe by the Defendant, to indemnify them 


for the lame) and afterwards paid the ſame. The Defendant 


Pleads, chat he — a Ban after the Cauſe of Action 


acerued; 


2 


ceptod by 4. JS69, 


but not due 


ſion of Bank- 


Bill - Sm 
change drawn . 7. 


on, and ac- 


nor paid till 

after the 

Drawer was 
declared a 
Ban krupt, not 
diſcharged bx 


the Commiſ- 


rupt. 


= — 
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KH 


his Agree- 


— 
— 9292327 


In an Alien 
againſt Te- 
nant for not 


1 


ments, the 2 
Eſtate of the Leſſor is an immaterial Averment, if the Tenant has had the Fruit of his Lak. 2. Apree- 
ment to leave a Farm as he found it, is an Agreement to leave it in tenantable Repair, if he found it ſo; 


D Ne and will maintain a Declaration ſo laid. 3 


accrued ; and, on the Trial, there was a Verdict for the Plain. 
tiff for 571. 18 44, e to the 3 of the Court, on 


this Ne. 


The Defendant, on the 25th of Your 1769, drew a Bill of 
Exchange on the Plaintiffs, his Attornies, for ſaid 57 /. 55. 4d, 
payable one Month after Date, 'to the Defendant's own Order, 
which the Plaintiffs, the ſame Day, accepted ; not having then, 


or at any Time ſince, any Effects of the Defendant, in their 


Hands. On the 12th Tuly 1769, a Commiſſion of Bankrupt 
was iſſued; and the Defendant was found a Bankrupt, on the 
11th of ſaid July. The Bill became due 28th Fuly, when the 


: Plaintiffs paid the fame. The Defendant obtained his Certi. 


ficate, on the 5th of September 1709, which was 2 on 
the 2 3d of October. 


Sayer for the Plaintiſf infiſted, that this, being a contingent 


Debt, and not due at the Time of the Bankruptcy, was not pro- 


tected by the Commiſſion; and cited Tully and Sparkes. Stra. 
868. Hockley and Merry. Stra. 1043. Cruickſhanks and Thomp- 
ſon. Stra. 1160. Ex parte Grome. Atk. 119. Ex parte Mar. 


all. Ath. 129. Chilton and Whiffin, in C. B. T. 8 Geo. 3. God. 


dard and Vander bey den. M. 12 Geo. 3. C. B. [See page 794. 


Kempe for the Defendant ingenuouſſy confeſſed, he could not 
diſtinguiſh this from the two laſt Caſes; and therefore, declined 
entering into the Argument. | 


The Court commended his Candour, and were of Opinion, 
that Point was now intirely ſettled ; . and therefore, unanimouſly 


ordered the 
Poſtea to the Plaintiff, ; 


Winn azainſt White. 


N Cafe, the Plaintiff Sir Rowland Winn declared, That the 
Defendant held certain Lands, of his Father Sir Rowland im 


deceaſed, at 54 J. per Annum Rent; and under Agrement, to 
ule 


— 
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; amor 


G uſe or leave the Dung, &c. on he Premiſſes, and to leave the 


Farm, "when he_quitted it, in as good Condition as he found 
it. That, on the Death of old Sir Rowland, who was Tenant 
in Fee-ſimple, the Lands deſcended to the Plaintiff i in Fee, 


as his Son and Heir; who; on the 13th February 1766, agreed 
1s N15 SON — 


to permit and ſuffer the Defendant White, to hold the ſame 


for one Year, and ſo from Year to Tear, as long as both 
Parties pleaſed ; on the ſame Rent, Terms and Agreements, 


ö as he before held the ſame. And aſſigns two Breaches 


of Agreement. iſt. That the Defendant, at quitting, had 
ſold the Manure. 2. That he did not leave the Premiſſes in 
as good Condition as he found them. In the ſecond Count, 
the Plaintiff declares, on a Demiſe by himſelf; with an Agree- 
ment, that the Defendant ſhould leave the Farm, in tenant- 
able Repair; and aſſigns as a N that he did not leave it 
in ſuch tenantable Repair. | 


On Non (Ai. pleaded, and Trial before Gould Juſtice, 
at laſt Tor Aſſizes; the Plaintiff proved, that his Father died 


ſeiſed, and that he was his Son and Heir; but the Defendant 


gave in Evidence, the Will of old Sir Rowland, which deviſed 
the Premiſſes to the Plaintiff in Tail. 75 


It was alſo proved in Evidence, that the Agreement was, 


that the Defendant ſhould leave the Premiſſes, in as good Con- 
dition as he found them; and that he found them in tenant- 
able Repair. Verdict for the Plaintiff, Damages 40 J. 


And And now Walker (ſupported by Burland) moyed Fg a new 


Tal becauſe the Plaintiff, on the iſt Count, _bad not_proy- | 


ed the Eſtate which he had laid; being Tenant in Tail, and 


not in Fee. And, on the ſecond Count, he had not proved 


the Agreement as laid; it being, to leave the Farm, in the 


ame Condition as he found it; and not (as he ſuggeſts) to 
leave it in tenantable Repair. And, on the firſt Point, they 


cited Wilſen and Field, Skinn. * Telu. 227. Silly and Dal- 


„ Is Med. 192. 


br. and chm. tontra.. 10 „8. 461130 blad insb 


k 41 * 
— 1 44,» \& Ta » * < i * uw # * ay & ; x ; . 
a 4 - o 4 * . - 7 * - LAY” . 4 i 
4 pe * 
0 L. t | An a 
4+ 8 
* o 
0 - 
* # 
4 * N Z 9 ny . 1 + ? 4 
- . . [Li * * 1 c 


| 842 | Mich. Term 13 Geo. 3. EP; 


[| Aut u And per De Grey Chief Juſtice, Blackſtone and Nares Juſtices 


Z "The true Rule is, that on the general Iſſue in an Action on 
| 4 denied and put in IM; 5 
„ the Caſe, all material Averments are p ue, = 
. 4+ . ee. but nothing ell 5 elſe. The Eſtate of the Plaintiff is not a material 
3 5 Averment; for a Leaſe by Tenant in Tail is not void, but only 


ASC 1 2 H, voidable by the Iffue in Tail. It has not been, nor could 8 
9) , As ed, during the Life of the Leſſor. Nor does it lie in the Mouth 


mere 


„ e. =" of the Defendant, to diſpute its Validity, who has enjoyed-the 
| „. Mays s.. Fruit of it. This therefore being an immaterial Averment, the 
6 . Plaintiff (not vithſt anding he is miſtaken in his — is in- 


1742. AA 216. titled to * on the firſt Count. 


e 2 | | !!!.. te. -- 
Fa e, Ga 2 5 As to the Second, had the Plaintiff failed in ſhewing, that the 
Fa 


. 4 Ae Had for rm, when White took it, was in tenantable Repair; there 

m7 . e, „might have been ſome Colour in the Objection. But, as he 
| =: 2ꝙfroved, that White agreed to leave the Farm, in as good Con- 

eee. dition as he found it, and that he found it in tenantable Repair; 
3 e Hola this amounted to Proof, that he agreed to leave it in tenantable 
Repair. And therefore, __- both Counts, the Jury : 6g right, 


10702 4 m—_ A. | Rule Ni if for a new Trial diſcharge ed. 


lch. Allan againf} the Hundred of Kirton. ? | 
; 310: Simpſon againſi the Hundred of f pin Lincolaſhire 
- Aſhwardhern. 3 


In an Action 5313 H theſe Actions were brought, upon the Statute 9 


an againſt the | n . 
4 Hundred for Geo. 1. (called the Black Act) to recover Satisfaction for 

dans, | . f : | 
4 i. ander the forme Stacks of Oats and a Barn, which were laid to have been 
Black At, feloniouſly ſet on Fire in the Night, by Perſons unknown. Ver- 


N the Ofence 
[ . need not be dicts for the Plaintiffs in both; Damages in the firſt, 2 
| laid to be 


4a the latter, 200 /. 
E, 
Z 90 £4 — Foſter a 4 Walk d in Arreſt of Jud hat i 
Hulle Statute | n alker moved in Arreſt of Judgment, that it 


f RY ſhould have been laid to be done unlawfully, or wilfully and na- 


1 „e Junct. liciouſſy; which are the Words applied to all other Species of 


| 7555; 5. J gs, NMiſchief, under that Act. PF © 
| 2 eee. 4 - But 


re, 


Mich. Term x3 Geo. 3, C. . 


843 


— 


2 . ͤ - 


But, as in this particular Offence, vs. ſetting Fire to Barns 
and Grain, the Words, <w:/fully and maliciouſiy, are omitted ; tho' 
expreſſed, as to every preceding, and every ſubſequent, Offence, 
mentioned in the ſame Clauſe : The Court were unanimouſly of 
Opinion, that they need not be laid in the Declaration; which 


may follow the Words of the Statute, however imperfectly ex- 


prefſed. And, tho' they had no Doubt, but the Burning muſt 
be unlawful and malicious, elſe it might be no Offence, and pro- 
bably muſt be ſo expreſſed, in an Indictmeni for the Felony 
itſelf; yet, they conceived it ſufficient, to follow the Words of 
the Statute, in a Declaration; eſpecially, after Verdict; when 


3 it muſt be preſumed, that the Malice and legality 5 - - 


on the Trial: And therefore 


Rule Ny was diſcharged. 


— 


Howel againſt Hanforth. ＋ . fa }. 101 61 


HE Defendant in 1766 gave a Bond of 1800/7. condi- 
; tioned / int. al'} to pay an Annuity of 80/. per Annum 
quarterly, to his Wife, or Howel her Truſtee, if ſhe did not 


_ diſturb or moleſt her ſaid Huſband ; with Warrant of Attorney, 


to confeſs Judgment on the ſaid Bond. On Failure of a Quar- 


E terly Payment, at Chriſtmas 1767, Judgment was entered up 
| Hilary Term 1768, and a Fieri facias then ſued out, marked to 


levy 20 J. which was accordingly done. In Eaſter Term 1768, 
another Fieri facias was ſued out; but ſatisfied before Execution: 
and the Annuity was regularly paid, up to Midſummer 1771. 


_ Laſt Trinity Vacation, another Fieri facias was ſued out, marked 
E to levy 78 J. N. B. The Condition of the Bond does not ap- 
pear on Record; nor is any Suggeſtion made cn the Roll, of 
the Accruing of ſubſequent Arrears, or Scire facias ſued out, 
under Statute 8 & 9g V. 3. c. 11. But Continuances were re- 


gularly entered on the Roll, to keep the Judgment alive. And 
now Walker moved, to ſet aſide this Fieri facias as being irregu- 


— 


larly iſſued. | = 


Burland ſhewed for Cauſe, That this was a Proceeding at 
common Law; whereby a Man may take out Execution at ſeveral 


Times, 


ment of am 
Annuity, if a PI | 
Fi. fa. be ſued 


fa. under 


In a Judg- 


= 4 
ment on Bond Ve So «1 
for the Pay- 74 2 


out, and Did. 4 ; 


marked for 
only Part of 77 / 
the Penalty; 7 A 


a new Fi. fa. 5 
for fu Q f, h 


quent Arrears 


cannot be 7 * 7 5 


taken out, 


without a Sci. 22222 


— — 
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: : a — 
Times, till his Debt is ſatisfied. It is not thin So Statute 
8& 9 V. 3.; being a Judgment on a ſubſtantive Bond, con. 


_ taining all its Conditions within itſelf; and not on a Bond, for 


Performance of Agreements in another Deed. And, if ſo; 
Vou cannot aſſign a Number of Breaches, at different and * 
ceſſive Times, as under that Statute. That, if it were within 
that Statute; ; ſtill the Statute is not compulſory on the Plaintiff, 
being made for his Benefit. It was held, in Dry and Bond, 7 


16 C 17 Geo. 2. in the Common Pleas, that the Plaintiff may 


(if he pleaſes) proceed at common Law. | 


Davy and Walker, in ſupport of the Rule, argued ; that, up- 
on Writs of Annuity, the old Books differ in Opinion, about 
ſuing out Writs of Execution. In 1 Edw. 3. and 21 Edu. 2 
as cited 1 Roll. Abr. goo. ſuch Writs might be ſued out, with- 
out a Sci. fa. though the Judgment above a Year old, upon 
every Payment which accrued. But in 1 Roll. Abr. 229. pl. 5. 
and 6. it is held, that, for Arrearages incurred after the Judgment, 


there muſt be a Scire facias: For this good Reaſon; becauſe 


the Defendant may plead a Diſcharge, or other Matter, in 
Bar of Execution. And, in the preſent Caſe, the Annuity is 


only conditional; if the Wife does not diſturb her Huſband: 


Which peradventure he might ſhew for Cauſe, if a Sci. i. 
had iſſued. S. P. Bro. Sci. fa. 75. Annuity 17, Monſtr. de fait. 
6. Fenk. 51, 52. 6 Co. 45. So in Judgments, on Action'of . 


Covenant; a Sci. fa. muſt be ſued out, in caſe of ſubſequent 


Breaches. Cro. Eliz. 3. Swan's Caſe. But in Debt on Bond 


conditioned for Performance of Covenants; the Plaintiff at 


common Law could aflign only one Breach ; for an Aſſignment 
of t would hebe been Fofible Pleading. This drove the Parties 
into Equity, in ſuch Caſes; and occaſioned Statute 8 & g JF. z. 
to allow the Plaintiff, to ſuggeſt as many Breaches as he pleaſes ; 


and take out Execution for all. It alſo directs the Judgment, 


to ſtand as a Security for future Breaches. But then the De- 
fendant is intitled, before Execution, to a ſubſequent En- 


\- quiry, by Scire facias, whether any ſuch Breach has been 


committed. In Drage and Bland. C. B. 2 Vi i 377. the 


Court thought this Act compulſory on the Plaintiff. And, 


in that Caſe, the Bond and the Agreement were all in the ſame 
1 Inſtrument. 


Mich. Term 13 Geo. 3. 


LE 


Inſtrument. The Statute 8 to Bos e d for Per- 


formance of Agreements in any Writing : as well therefore, the. 


Writing which contains the Bond, as any other. And though 
(as no Oyer was prayed, being a Judgment by Conſent) the 
Condition is not on Record; yet, the Plaintiff might, under 
the Statute, have ſuggeſted on the Roll, under the Statute, a freſh 
Breach of the Agreement, and ſued a Scire facias, on which to 
ground a ſubſequent Fi zert facias. 


The Court inclined a to think, that, though, at Common 
Law, if the Sheriff only levies. Part of the Debt, on a Fieri facias, 
marked for the Whole, the Plaintiff may have ſubſequent Writs, 

till the Whole 1s levies yet, a Plaintiff ſhall not mark it for Part, 

and afterwards ſue out ſubſequent Vrits for the Reſidue: which 
would tend to great Oppretiion. But, on Blachſtone Juſtice 
mentioning, what was done in the Cale of Magen and Touchet, 

in the Court of King's Bench, P. 10 Geo. 3. (vide pag. 706. 

devant) BOP pronounced this Rule, 


« That, on Payment; by the Defendant, of the Arrears now 
due on this Annuity, and all Coſts; the Fieri facias 
be ſet aſide. But the Judgment to ſtand as a Security, & 
for future Arrears ; with Liberty to apply to the Court, 


from Time to Time, to ſue out freſh Executions there- a. 


3, 


V. Stra. 515, 814. 


© on; 


WAS t2 AI Parſons avain ; Lloyd. Se G'S 


ne 


CY PO 


CE Dat, Fu | 


Sar . N 
ark, 


. th 


word, where A 


| 8 Al" 
. Ge Nan , Ea) (2, | 
F N Treſpaſs, Aſſault, and falſe Impriſonment. Pleas. 1. Not Capias is Ora” | 
LO 


Guilty; on which, Iſſue was joined. 2. A Juſtification ; 
for that the Plaintiff Par/>ns was indebted to him the Defendant 
Lloyd, 21 l. 12 9. for which, before the ſaid Impriſonment, 
7/2, on the 27th of O&cber 1770, he ſued out a Capras, return- 
able in eight Days of St. Hilary for 42 1, and marked the fame, for 
Bail, to the Amount of 21 J. 12s; which being delivered to 
the Sheriff, he made his Warrant to Richard Harriſon ; 
at the Requiſition of the Defendant Lloyd, afterwards, and before 
the Return of the Writ, viz. on the 6th of November 1770, 

Vol. I. Uu arreſted 


2.4 . 2.4 


who, 


Term inter- 
venes between C/ R- 
the Teſte and 
tae Return: 7227 | 
And, if exe- | 
cuted, Action 

of falſe Im- 
priſonment 


ics a PL PEb 
EK. 2.73 
A «4. 


* . 
AW 


710 


*. 


Pe 
E 


* 8 757 mW IF | 7 
Fea IA j Grey Chicf Jdftice. This is not a new Queſtion. The 


Mich. Term 13 Geo. * C. P. | 


arreſted the Plaintiff Parſons thereon. The Plaintiff replies, 
that the ſaid Writ of Capias iſſued erroneouſly ; and that, after 


the Return thereof, but before the Iſſuing of the Original, vg. . 


7 EEE Torn, May 11 Geo. 3. the faid Writ was ſet aſide, 


Bouc bier. 2 Barnard. 333. Stra. 193. Allſhew, thatnoJuſtification 


12 6 Attornies, acting under them. Cro. Elix. 196, and Pophan 
;, were both, Caſes of Sheriffs, not of Parties. He alſo cited 
9 4. Lev. 95. Lord Raym. 775. * and Wright. Lutw. 935 | 


| by Rule of Court. To this the Defendant demurred, and the 


Plaintiff joined in Demurrer. 


1 Walker for the Defendant infiſted, that this Replication was 


no Anſwer to the Plea; and that the Plea Was good, becauſe | 


the Proceſs i is the Act of the Court or it's Officers; and, though 
erroneous, it will juſtify the Sheriff or others ating under him. 


It ought doubtleſs to have been made returnable in Michaelmas 


and not in Hilary Term; but we are not to anſwer for the 
Officer's Miſtake, If it had been knaviſhly iſſued, by the Pro- 
' curement of Lloyd, on purpoſe to oppreſs the Plaintiff, an Action 
would have lain againſt him, but an Action on the Caſe, not in 
Treſpaſs. And cited Cro. Eng, 95. Sirman and Percival, 


Popham. 205. 


hn for the Plaintiff argued, that a Writ, with a Term interven- 


ing between the Teſte and Return, is not only ir- zoular, but abſo- 
lately vcid. Selden's Caſe. 1 Ruſhworth 364. Bro. Continuance. 


48. Fiſher's Continuance. 3. Cro. Els. 467. Dyer\475. Smith and 


can be, uncer a void Writ, or Proceſs. A Diſtinction is always 
yo betwee fficers and Parties; Officers may juſtify, under 


hews,- that Writs, if ſet aſide, will not juſtify Parties or their 


BR: and Poole. 


. in the original Action, has been greatly injured. 


What is ſaid in Raymond is undoubtedly good Law; that a Writ, 


with a Term intervening between the Teſte and Return, is ab- 
ſolutely void. The Cauſe is out of Court. 


If 


er Ab rits; Parties not. Philips and Biron, Stra. cog. 


— 


Mich. Term 1 3 Geo. 3. .E2'M 


— 


If the Defendant 3 18 injured, he is c to a e Gs. 


where : But not againſt the Sheriff or his Officer, who are bound | 


to obey the Writ, iſſucd under the Sanction of the Court. 2 
Keb. 1 844. 3 Keb. 7735 6 Co. 54. 10 Co. 76. 


The Officer not being liable, the plaintiff + be... He has 
procured the Writ to be ſued out, and 1s anſwerable for all at 8 


Conſequences. This is held. Turner and Folgate. 1 Lev. 1 


where the Treſpaſs was merely, by Relation. This Caſe is | 


therefore infinitely ſtronger. S. P. and 8. C. Raym. 73. better re- 
ported. 2 Sid. 125. Philips and Biron. Stra. 50g. 12 Mod. 179. 
Sir Thomas Jones. 2 Smith and Bouc bier cited at the Bar. 2005 


Ke in 1708 (2 Wil 385 -T'he Court of MESSE P, | 


reed in the fame Doctrine. 


: * 
: o . 
1 FEE THY . 
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al theſe Authorities are binding, and ſeem founded on very 


G Juld, Blackſtone, 4 Nares Juſtices of the ſame Opinion. 


Nares cited 2 Roll. Rep. 442. Johnſon and Norton, 


Judgment for the Defendant. 


Sutton againſt Fenn. I 6: ge: ST 


4 Norfolk, 0 65 { 727 £ TAM Fenn, late of 1 
1 a 7 Co. Yilts Yeoman, was attached to an- 


ſwer Robert Sutton, of a Plea of Treſpaſs on the Caſey! Ge, 
And, whereupon the ſaid Robert, by his Attorney, complains, 
that, Whereas the faid William, iſt of Fanuary 1772 at Catton in 
the County aforeſaid, was indebted to the ſaid Robert, in 1201, 


In Declara- 


- ttonstheCoun- 
ty aforeſaid, 


where more 
than one is 


named, al- 


ways refers to 
the Margin. 


Cc. with ſeveral Counts in Aſumpit, To * the Defendant 


demurs generally. 


 Burlaid for e Defendant argued, „ Dachls 


| at beſt uncertain ; for that the County aforeſaid referred, both to 


Norfolk and Wilts. Had it been the game County; it would 
have referred, to Wilts only. Idem proxima Antecedenti — 
2 | | Co. 


848 . Mich. Term 13 Geo. 3. C. F. 
Co. Litt. 20. 5. Cro. Fac. 96. 618. Cro. Eliz. (a War. 
ſhire Caſe) So that there is no certain Venue, in this Decle. 


ration, 


But by De Grey Chief Juſtice, There is no Difficulty, in this 
Caſe. The Margin governs the Whole. All References to 
Counties are ſuppoſed to be to the County named in the Mar. 
gin, The other County of Wilts is in the Recital of the Writ, 
and makes no Part of the Count or Declaration. | 


Gould Juſtice of the ſame Opinion. This alſo, if any Cause 
of Demurrer, ſhould have been ſpecially aſſigned. | 


Blackſtone Juſtice ſame Opinion. 


Nares Juſtice abſent. 
| Judgment for Plaintiff. 


Ges 2 8 M again Goodſon. 


Caſe, for ob- AS E, in which. the Plaintiff declares, 1. On a ſpecial 
— =; Agreement by the Defendant, in conſideration of 20 /, laid 
trary to a- out in making a Wharf, to permit the Plaintiff to land his 
3 Goods on the Defendant's Cloſe, adjoining to the River Lark, at 
maybejoined. Bury St. Edmunds ; and a Breach of the ſaid Agreement, by ob— 
ſtructing him. 2. In Trover, for Coals and other Goods, de- 

tained by the Plaintiff. On Not Guilty pleaded, and Ife 
thereon, the Jury, at laſt Bury Aſſiſes, found a general Verdict 

for the Plaintiff; with 40s. Damages, And now Sayer moved, 

to arreſt the Judgment; becauſe the Damages were joint; and 


Caſe and Trover cannot be joined, in one Declaration. 


Wilſon for the Plaintiff ſhewed Cauſe; that, where an Action 
on the Caſe is for a Misfeaſance, as in the preſent Inſtance; it 
may well be joined with Trover. And, wherever the Judgment 

is the ſame, in any two Actions; they may be joined. So held, 
by Wilmot Chicf Juſtice ef Cur. in Dickſon and Chitin. M. 

7 Geo. 3. 2 Wilſon. 319. Common Pleas. That Trover, and 

| e Caf 


ule 


fever the Damages. 


tion; not otherwiſe. 


"OM 


7 Mich. Term 13 Geo. 3. 


849 


——— 


Caſe againſt a common ci bb Cuſtom of the Realm, may 
be joined. 1 Ventr. 223. Held, by Lee Chief Juſtice in D. 
of Bedford and Alcock. B. R. T. 23 Geo. 2. 1 Will. 252. That, 
where there is the ſame Proceſs, and the ſame Judgment, in 
two Counts; they may be joined. That is likewiſe the Cale, 
here, Lock and Nichols, coram Blackflone Juſtice, at Briſtol Aſ- 
ſiſes Auguſt 1771. 
the Hire of him. Verdict for the Plaintiff, Moved in Arreſt 
of Judgment in the Exchequer, That the Cauſes of Action 


could not be joined : But the Barons refuſed a Rule, to ſhew 
Cauſe. 
at the Trial, to wave the Tort; and took a Verdict on the 


[N. B. In that Caſe, the Plaintiff's Counſel elected, 
third and fourth Counts only, for the Hire.] 


Sayer and Walker, in ſupport of the Rule, cited 1 Sid. 244. 


Salk. 10. 5 Mod. 92. to ſhew, that Trover, and Caſe upon the 


Cuſtom againſt a common Carrier, cannot be Joined ; one be- 
ing upon a Tort, the other on a Contract. Nay, that Tro- 


ver and Aſumpfit cannot be joined; even though the Jury 
3 Lev. 99. 


That the Sameneſs of Plea, or of Judgment, is not the Teſt, 1 oafhes 
| whether Cauſes of Action may be joined or not. 
| Judgment is different, they certainly cannot be joined; but it "iy 

does not follow, that where the Judgment is the ſame, they ea 


can, Rule in Gub. C. P. 5. is, that, whatever may be com- 
prized in the ſame Writ, may be joined in the ſame Declara- 
Held, in SEinn. 66, that Aſumpfit can- 
not be joined, with Treſpaſs, Trover or Deceit; becauſe one 


is grounded on the Tort, the other on a Contract. 


De Grey Chief Juſtice, thought, the Caſe of Dichon and 
Clifton much ſtronger than this; here being an actual misfea- 
zance, by obſtructing the Plaintiff: and that no Rule could 


be drawn, from the Sameneſs of the Proceſs, or Plea, or Judg- | 


ment, as to the joining of Actions; but it muſt depend, on 
the Nature of them. | 


| Gould Juſtice, Same Opinion. 


Vol. II. 9 


Blackflone 


Action, for abuſing a Horſe; and alſo for 


Where the 0 


$4 $31 Bf Y 
* 


a 


— 
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Blackftanc Juſtice. Same Opinion. He thought, that origi. 
nally, all Actions on the Caſe were for Torts, till the Intro. 
duction of Aſſumpfits on Mutuatus, and other Debts, in the 
Time of Qu. Elis. (Slade's Cale 4 Co.) in order to give the 
Court of King's Bench, an original Juriſdiction, in Action of 
Debt; wherein (as in Caſes of Detinue, Covenant, and Ac. 
2 count) no Original is, by Law, returnable out of Chancery. 

Since that Introduction, we muſt diſtinguiſh, whether the par- 
ticular Action on the Caſe, before the Court, is founded on 
Tort, or on Contract: If the former, it may be joined with any 
Tort; if the latter, with any Contract. The preſent Cauſes of 
Action are both founded in Tort; and therefore, may well be 
joined. 


Nares Juſtice abſent. 
1 N Rule diſcharged. 


Allan again Tap. 

Inſpeation o TN Treſpaſs, for a Diſtreſs for a Poor's Rate; Burland for 

| 3 1 the Defendant, moved, for Liberty to inſpect the Records, 
0 EMEent S- EE Te a , 

lun, to prove Archives, Books, Papers and Writings of Clement's-Inn; ſo far 

ache ſame related to the Payment of Poor's Rates, within 


Poor's Rates, 


or being with- the Pariſh of St. Clement's Danes; or could prove, whether or 
in the Pariſh 
. of A. denied. NO tho faid Inn was within the ſaid Pariſh. 


But by the Court. Theſe are private Books, and the Queſ- 
tion concerns a private Right. Therefore, 


Take Nothing by the Motion. 


| 1 Roche Executor of Burnett against e 
a Plaintiff 9/4, OO X27, EA 
Ne ; S SUME againſt the 8 as Governor of Go- 
es _ ree, for watch and Victuals, delivered by the Deceaſed to | on 
to be due, the' Garriſon, in the late War. Affidavit to hold to Bail for | aft 
vs 1g 630/7, being due to the Deceaſed, as appears by bis Accounts. Da 


3 67 tg Upon this, and other Circumſtances (which were fully anſwer— 
«cunts, admit- | = | ed 
teu. 


eee 
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d on ſhewing Cauſe) Burland moved, To diſcharge the De- 


| f.ndant, on common Bail. Davy, on ſhewing Cauſe, produced 


an Affidavit, from the Plaintiff; That he believed the ſaid Sum 


to be due : which was admitted, and the 


Rule diſcharged. 


Marſh and Wife againſt Bower and Wife. 


CTION for Words. The Defendant's Wife had faid, 
to the Plaintiff's Wife, who had been Evidence on a 


Writ of Inquiry, ©* You have forſworn Yourſelf, and your Ears 
% ought to be nailed to the 8 


The Wien were fully proved on the Trial; but the Jury 
found a Verdict, for the Defendant. 


Where a Ver- 
dict on an 
Action for 
Words is 
clearly againſt 
Evidence, yet 
if the Da- 
mages on a 
right Verdict 


could have 


been only 


trivial; a new 


Lord Mansfeld, who tried the Cauſe on the Home Circuit, 
reported, that he expected a Verdict for the Plaintiff, but with 
very ſmall Damages ; as the Words were ſpokea in Heat and 
Paſſion, and never afterwards repeated. 


The Court unanimouſly declared, that they would not grant 


Trial ſhall. 


not be grant- 
Ld 


a new Trial, for the Sake of Sixpence Damages; in Mercy 


to the Plaintiff, as well as the Defendant. And therefore, a 


Rule having been obtained, to ſhew Cauſe, why a new Trial 


ſhould not be awarded; they, without hearing the 1 


Counſel, 
5 * the Rule. 


7 {an 3 Powel 2 Milbank, VP 4 3 1s, 85 „ 


ASE * Koi had and nated; to the Plaintiff's Uſe. 
The Defendant pleaded the general Iſſue; and the Cauſe came 
on to be tried, before De Grey Chief Juſtice, at the Sittings 


1 after Eaſter Term. A Verdict fer the Plaintiff, with 2 s. 6 d. 


Damages ; on the e Caſe. 


V. lian 


Donatives, 
with Cure of 
Souls, are 
within the 
Acts of Uni- 
formity, com 


ſemble. 


852 


Parſons, Ec. 
need not 
prove their 


reading the 
Articles, Ge. 
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William Jollyſße and Eleanor his Wife (in right of ſaid Eleaur) 
nominated and appointed the Plaintiff, on the 17th of June 1750, 
to the Donative of Chefter le Street, in Co. Durham, with Cure 


till ſomething of Souls. The Plaintiff was then in Prieſt's Orders, and had 


appears to the 
contrary. 


ſubſcribed the thirty-nine Articles, and the three Articles in the 
thirty-ſixth Canon, at the Time of his Ordination: But did 
not prove, at the Trial of the Cauſe (though required ſo to do) 
that he ſubſcribed the Articles, before the Biſhop of Durban, 


who is Ordinary of the Dioceſe within which the ſaid Donatire 
lies; nor that he had publickly read the ſame, in the Church of 
: Cheſter le Street aforeſaid, with a Declaration of his Aſſent to the 


ſame ; nor that he had ſubſcribed the Declaration in the Statute 
13 & 14 Car. 2. ſince his Nomination to the Donative; not 
that he had any Licence from the Biſhop of Durham, to preach 
in the ſaid Church of Cheſter le Street. Qu. Whether the Plain- 


tiff is in a Situation, to maintain this Action? 


This Caſe was argued in laſt Trinity, and the preſent Terms; 
by Burland for the Plaintiff, and Walker for the Defendant. 


And now De Grey Chief Juſtice 1 the O pinion of hn. 
ſelf, Gould, TT her and Nares Juſtices, 


There have been two Queſtions made upon this Caſe. 1. Whe- 


ther an Incumbent, of a Donative with Cure, is obliged, to 


conform to the Statutes, E/iz. and Car. 2, 2. Whether, in 


this Action, it was neceſſary for him to give Evidence, that he 


had performed the ſeveral Ro contained in theſe Sta- 


tutes. 


1. As our Opinion is founded upon the ſecond Queſtion; 
it is not neceſſary, neither do we at preſent, give any judicial 
Determination, upon the r. But we ſtrongly incline to think, 
that Donatives, with Cure of Souls, are within all the Reaſons, 
religious as well as political, upon which the Acts of Uniformity 
are founded. And this Point ſeems to have been ſettled long ago, 

in the Caſe of Carver and * M. 34 Car. 2. C. B. 3. 


Lev. 82. 


2. Ao to the ſecond Queſtion ; We are all of Opinion, that, in 


the preſent Caſe, as no Evidence was given by the Defendant, 
I | 5 to 
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to raiſe a Doubt, wheekiee the Plaintiff had ſubſcribed, &c, it was 
not incumbent on Him, to give Evidence, of his having actually 
done ſo. The Pre ſumption always is, that every Man conforms 
to the Law; and that Pre tion ſhall ſtand, till ſomething 
| appears to ſhake it. Notis the Defendant hereby put upon 
_ proving a direct Negative. is a Negative qualified with Cir- 
cumſtances. Some of theſe Ceremonies are to be performed, 
publickly, within a limited Time; Regiſters are kept of the 
others. And if Evidence had been given, that a Perſon had 
regularly attended the Church, and heard nothing of this Mat- 
ter; orif a Search had been made in the Biſhop's Regiſter," and 
nothing had been found therein ; this would have deſtroyed the 
Preſumption, and put the Plaintiff on Proof, of his having per- 
formed theſe Requilites. 


We found this Opinion, not only upon Reaſon; but upon 
Authorities, antient and modern. For, though there are two 
Caſes, that lean a little the other way, as 1 Sid. 220. Snow 
and Philips, (which is alſo reported, 1 Keb. 780. and nothing 
there ſaid of this Queſtion) and Comb. 202. Dr. Harſcot's Caſe, 
which does not come up to the Point; Yet, in Monk and 
Butler, M. 12 Fac. 1. B. R. 1 Roll. Rep. 83. it was held by 

2 the Court, that no ſuch Proof was neceſſary, in the firſt In- : 
ſtance. So in Clayton 48, the ſame was held at Tor4- Aſſizes, 
by Barkley Juſtice, Auguſt 1636. And, in Dr. Sherard (now 
Lord Horborough)'s Cale, before Milmot Juitice at Sarum Atlizes, 

about ten Years ago; where a Prebendary brought Ejectment for 
a Houſe, belonging to his Prebend, and was required toi/ſthew, 
he had performed the Requiſites neceſſary by Law, to make him 
Prebendary; he held, that it ought to be preſumed, he had per- 


os formed them; till ſornething appears to the contrary, 
cial 3 
ink, Upon theſe Reaſons, and theſe Authorities, we al are of 
ons, HT Opinion, to deliver the 
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Bury Aſſizes, a Verdict was found for the Plaintiff, as to the two 


— — 


Value of 500 J. On the general Iſſue pleaded, and Trial at laſt 


Books of Entries and Admiſſions, Value 100 , each, with Da- 


mages 20 J, and Coſts 40s; and, as to the Reſidue, for the 


Defendant. 


. 


Sayer moved in Arreſt of Judgment, that the Seen Things | 


ſued for, ought to be ſeparately valued, in the Declaration, 


and cited Bro. Detinue. 4. 2 Roll. Rep. 96. and Co. Entr, 16 
and Raftal, tit. e to ſhew the conſtant Practice _ 
dingly. | : 


Foſßer and Walker ſhewed for Cauſe, that the Writ in 


Detinue may be general, in point of Damages; and thoſe Da— 
mages ſevered by the Count. Bro. faux Latin. 36. Or thy 


may be | general in the Count; and ſevered, b 
Count ; „ by the Plea of th 
Defendant, (Bro. Detinue. 48.) or, by the Verdict of he os 


Bro. Damages, 129. Beſides, that this, (if i . 
x : 92 , ar 1 | 
by the Verdict. | | | A irregular) is cared, 


De Grey Chief Juſtice. The Nature of this Action re uires, 
that the Verdict and judgment be ſuch, that a ſpecific Wes 
may be had, for Recovery of the Goods detained; or a bs 
faction in Value, for each ſeveral Parcel, in caſe they be not P42 
livered. This is as well done, by ſevering the Values in the 
Verdict, as in the Declaration; which is of no Uſe: as 
Caſe of a Judgment upon Verdict; the Jury muſt aſſeſs _ a 
mages, according to their Evidence: and, in Caſe of Jul 


by Default; a Writ of Enquiry muſt be awarded, for the ſame 


Purpoſe. The Caſes cited by Brother Sayer, are, where the 


Values are not ſevered, either by the Declaration or Verdict. 


Treſpaſs for 
Crim. Con. 
with the 
Plaintiff's 
Wife, Plain- 
tiff is intitled 
to full Coſts, 
though the 
Damages are 
under 40s. 


Gould, Blackſtone, Wares, Juſtices of the ſame Opinion, 


| Poſtea to the Plaintif. 


In Actions of 


* Land 22 Batchelor arainſt Bi 
8. 
ON. & Hul, Gch. n 
RE SP A838, for criminal Converſation with the Plain- 
tiff's Wife; per quod Conſortium amiſit. The Jury gave 


if, 115. 6d. Damages, and there was no Certificate, The 
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prothonotary proceeded to tax full Coſts, for the Plaintiff. 


And now Foſter moved, to ſet afide this Taxation of Coſts : be- 
cauſe (he alleged) this Action fell within the Proviſion of the 


Statute 22 Car. 2. and intitled the Plaintiff (as the Damages 


were under 40 5.) to no more Coſts than Damages. 


Wilſon contra. This is not an Action of Aſſault and Battery, 
but of Aſſault only; and brought, not for the Aſſault, ſo much 
as for the conſequential Damages; and therefore the Wife is not 
joined. It is held, in SaE. 206, that, if a Man bring Treſ- 
paſs, for beating his Servant, per quod Servitium amiſit; this is 
not an Action of Aſſault and Battery, within the 22 & 2 3 Car. 2. 
£0: but this is an Action, founded on the ſpecial Damage. 
And, in Milbourn and Reade, T. 17 & 18 Geo. 2. 2 Barn. 108. 


it was held, agreeably to the uniform Determinations of the 


Courts at Weſtminſter, almoſt ever ſince the ſaid Statute of 


Car. 2, That no Action is comprehended within that Statute; 
bi: 6: Treſpaſs, Qyare Clauſum fregit, and Aſſault and Battery, 


And of that Opinion was the Court; who ſaid, that this was 
an Action of Treſpaſs, in nature of an Action on the Caſe, for 


the ſpecial Damage ; which has occaſioned the Reporter's Miſtake 


(if it be one) in the Caſe of Cook and Sayer, Burr. 753 : where 


the Action, there brought for criminal Converſation, is not ſtated 
to have been an Action of Treſpaſs, but an Action on the 
| Cafe. Therefore, by the whole Court, 


Diſcharge the Rule with Coſts. 


N. B. Maſter n at my Inas cauſed the Roll to 


be ſearched, and found it to be an Action of Treſpaſs and 
Aſfault, 12 December 17,72. 


The End of Michaelnas Term 13 Geo. 3. 1772. 
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3 WH » S h. 


on a Cove- DEBT. on Bond for oo £ from the Delia: to 
William Cooke the Inteſtate, and the Huſband of the 


Plaintiff, The Defendant pleads, 1. Non eff FaFun, 


conſideration 


of a weekly 


Payment to 


. and his on which Iſſue is joined. He then prays Oyer of the Bond and 


ys for Condition thereof, v7z. to ſecure the Payment by the Defendant 


tain) 4. frall his Heirs, Executors, or Adminiſtrators, to the ſaid J/illiun 


not exerciſe a 


particulzs Cooke his Executors, Adminiſtrators or Aſſigns, of 85s. fer 


1 Week, durin g the Lives of ſaid William Cooke and Ann his Wit: 


Executers of 


are not and the Survivors of them, in purſuance of certain Articles of 


bound to ab- 


ſtain from ex- Agreement, dated the 7th of November 1761 (the Date of the 
__ Bond) and for Performance of the Covenants and Agreements 
therein contained, according to the true Intent and Meaning df 
the ſaid Articles; which recite, that the ſaid J/7/hom. Coute, 
being a Newſman, was intitled to receive thirty Copies every 
Morning of the firſt Impreſſion of a News- paper called the Daily 
Advertiſer, and had agreed to aflign his Right to the ſame, and 
all other his Buſineſs of a Newſman, to the Defendant, in con- 
ſideration whereof, the Defendant had agreed to pay to the fail 
William Cooke 8 5. weekly, during the Lives of William Cooke 
and Ann his Wife, and the Survivor of them: Therefore the 
ſaid Villiam Cooke for the Confiderations 1 affi gns to the 
Defendant, his Executors and Adminiſtrators, his Right to the 
ſaid thirty Copies and all his Buſineſs as a Newſman; and cove- 
nants to procure the ſaid thirty Copies to be regularly dc -livered, 
and alſo, that he the ſaid William Cooke ſhall not thercalts 


exerciſe the Bufineſs of a Newſman, but ſhall uſe his utmoſt en- 
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geavours to procure for the ſaid Defendant his Cuſtomers in the 
{id Buſineſs. And, in Conſideration of the Premiſſes, the De- 
f-ndant covenants to pay the ſaid 8s. per Week to the ſaid 
J/illiam Cooke his Executors, &c, during the Lives of the ſaid 
William Cooke and Ann his Wite and tne Survivor of them ; And 
that the Defendant ſhould not, during his natural Life, deal in 
Stationary Wares, Books, or Pamphlets (except Magazines, Sc. 
uſually eſteemed the Buſineſs of a Newſman) Provided, that if 
Default be made in the ſaid weekly Payments te the Amount of 
of 41. or upwards, the ſaid Aſſignment of the ſaid thirty Copies 
ſhall be void, and the ſaid Milllam Cooke ſhould be at Liberty to 
re-afſume his ſaid Buſineſs as à Newſman, but neyertheleſs the 
ſaid weekly Payment of 8 5 ſhould continue during the Lives of 
the ſaid William Cooke and Ann his Wife, and the Survivor of 


them. — After which, the Defendant pleads, 2. That he had 
E regularly paid the ſaid 8s. per Week to the 16th of July 1770. 


during the Life of the faid William Cooke, and fince his Deceaſe 


to the Plaintiff, and hath not dealt in Stationary Wares, Se. 


But that the Plaintiff hath, before and ever ſince the ſaid 16th 
of July 1770, neglected to procure the ſaid thirty Copies 


To which the Plaintiff replies, by Proteſtation, that the faid 


$ 5, was not paid, and traverſes the Non-procurement of the faid 


| thirty Copies, and thereon likewiſe Iſſue is joined. 


The Defendant pleads, 3. Payment of the faid 8 s. per Week to 


the faid William Cocke and the Plaintiff till the 16th of July 


1770, and his own not dealing in Stationary Wares, Ge, but 


| ith, that ſince the Death of the ſaid William Cooke, the ſaid 


Plaintiff hath vended and dealt in the Bufineſs of a Newſman, 


contrary to the Tenor and Effect of the ſaid n to which 


third Plea the Plaintiff demurs. 


Water for the Plaintiff, argued, that the Comment for not deal- 
ing in the Buſineſs of a Newſman, extended only to William Cooke 
perſonally, and could not in Reaſon and common Senſe extend to 
an Executor or Adminiſtrator, who was not to be reſtrained from 
cxerciſing any lawful Trade, by the Covenant of his Teſtator or In- 
teſtate. And that had the Covenant extended to Executors, it 


could not have been pleaded in Bar to this Action for Breach of ano- 
: ther Covenant, but might hay e been a Ground for an Action of Cove- 
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nant by the now Defendant againſt the Plaintiff. And he cites 
ee. 10. Ugbtred's Caſe, to ſhew that reciprocal Covenant: 
cannot be pleaded in Bar of each other. 


Kemp, for the Defendant, inſiſted, that this was a mere Queſ- 
tion of Conſtruction and Intention of the Parties. That the 
abſtaining from exerciſing the Buſineſs of a Newſman was a 
Condition precedent to the Payment of the Money. The ope- 
rative and material Words are, that in conſt deraticn thereof (7. e. 
of not exerciſing the Trade) the Defendant covenants to pay the 
Money. And as the Money is payable to the Executors, the 
Conſideration ought to be co- extenſive with the Payment. There. 
fore the Executors, though not named, mult in Reaſon be under- 
ſtood to be included. And he cited Thorpe and Thorpe from 
Salk. Ld. Raym. and 1 Lutw. and alſo a Caſe in Burr. goo. to 
ſhew that the Conſtruction upon mutual Promiſes muſt be uni- 
form and conſiſtent: And that the ſame Doctrine extends 
to Covenants alſo, 1 Lutw. 251. Hob. 88. 15 Hen. 7. 
10. 6. | | 


But the Court (abſente De Grey Chief Juſtice) were of Opinion, 
that the Demurrer was good. And 


Gould Juſtice | grounded himfelf on the Diſtinction of Expreſ- 
fon in the two Clauſes, vis. That Cote himſelf (without nam- 
ing his Executors, Se.) ſhould abſtain from the Buſineſs of: 
Newſman ; but that the Payment was to be made to him bis 
Executors Adminiſtrators and Aſjjens. That this was now pay- 
able to the Plaintiff, not as Wife, but as Adminiſtratrix, of 
William Cooke, and was Aſſets for the Payment of his Debts. It 
would be therefore very hard to debar her from exerciſing a lau- 
ful Occupation, for her own Livelyhood, in conſequence of 
this perſonal Covenant of her Huſband, 


Blackſtone Juſtice concurred, as the Covenants were now 
worded. But had it been otherwiſe, he doubted whether the 
Breach of one Part of the Agreement might not have been pleaded 
in Bar of this Action, (on a Bond for Performance of the Agrec- 
ment according to its true Intent and Meaning) for You may 


2 to ſuch an Action any thing that ſhews the Bond is not 
forfeited 
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3 
ſorfeited. Had it been an Action of Covenant, it * per- 
haps have born another Conſtruction. 


Nares Juſtice of the fame Opinion on the principal Queſtion. 


Judgment for the Plaintiff. 


Caſbourn . agaiz/} Ball. 


CTION of Treſpaſs, Aſſault and falſe Impriſonment 
A againſt a Juſtice of the Peace. Sayer moved that he might 
be permitted to pay twelve Guineas into Court, purſuant to the 
Statute 24 Geo. 2. he having omitted to tender Amends. But, 
it not appearing that the Action was brought againſt him as a 


| Juſtice, for Things done in the Execution of his Office; the 


Court only granted him a Week's Time to plead : 1 the 
Expiration of which Time, the Plaintiff's Notice of Action 
being produced, and proved by Affidavit, and it appearing to be 
brought for a ſuppoſed Miſconduct in his Office, the Court 
granted the common Rule for Payment of the ſaid Sum inte 
Court. 


Before a juſ- 
tice of Peace 
is allowed to 
pay Money 
into Court, 
on an Action 
of falſe Im- 
priſonment, 
it muſt appear 
he is ſued as 
a Fuſtice, for 
ſome Miſbe- 
haviour in his 


Office. 


Murray againſt ta 7 2 39 


N laſt Trinity Term Walker moved, to * al e 2 Judg- 
ment in this Cauſe, it being (he alleged) ab an uſurious 


Contract. The Fact ſtood thus, 


Purchaſe of 
an Annuity 
for the Life of 
the Vendor(32 
Years old) at 


ix Years Pur- 


In 1766, Robert Harding Clerk, Rector of Grafton Regie i in 


| Northamptonſhire, being then about 32 Years old, having had 


the Small-Pox, and being otherwiſe of a healthy 0 
applied to one Marę bam an Attorney to procure him the Loan 
of 100 J. or upwards on his perſonal Security; which Mart bam 
told him he apprehended was impoſſible; but that he might 
raiſe the Money by granting an Annuity out of his Living ;— 
and thereupon Markham, at the Defendant's Requeſt, inquired 
in London what the Price of ſuch Annuity might be, and 
found it would he only fix Years Purchaſe, of which he in- 

formed 


chaſe, 1s not 
uſurious: 
Notwith- 
ſtanding it is 
made redeem- 
able at the 
Option of the 
Vendor, at 
the End of 
five Years, for 
five Years and 
an halfts Pur- 
chaſe and by 
Miſtake of the 
Scrivener 1s 
filed a Loan 
1n the Recital 
of the Deeds. 
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formed Mr. Harding the Defendant: And afterwards applied 


to the Plaintif, Mrs. Mary Murray, to lay out 1200. in the 


Purchaſe of an Annuity of 20 J. a Year for the Defendanr, 
Life, and charged on his Rectory of Grafton ; redeemable by 
Him at the End of the firſt five Years upon Payment of 109/. 


10s, This ſhe was at firſt unwilling to do; but, on having i; 


explained to her, ſhe agreed to it: And there was no Communz. 
cation with her about a Loan, in any ſhape whatſoever, but merely 
about the Purchaſe of ſuch redeemable Annuity. 1 coniequence 
of which, Markham (as Attorney for both Parties) drew the 


Writings, vis. 1. An Indenture dated the 24th of June 1766, 


(reciting © that Harding had Occaſion to borrow 120/. and had 


e propoſed to Mrs. Murray, that, upon her agreeing to advance + 
and lend him the ſaid Sum, he would grant her an Annuity 


« of 201. per Annum, for his Life, payable quarterly out of 


his Living.) Whereby the ſaid Harding, in conſideration of 


ſaid 1201. grants to Murray and her Aſſigns for ninety-nine 
Years, determinable with the Life of faid Robert Harding, a 

clear Annuity of ol. fer Annum, payable quarterly on 29th Sep. 
tember, 21ſt December, 25th March, and 24th Zune, out of the 
Profits of the ſaid Rectory of Grafton Regis, with Power of 
Diſtreſs for Arrears. Provided, that on Payment of 1201. to 
Mary Murray on the 24th June 1771 by the ſaid Robert Hard- 
ing, this Grant ſhould be totally void, and ſhe ſhould give him 


thereout the Sum of 10/7. 105. but on Failure of the ſeveral 


Payments till that Time, and of the intire Sum of 1201. on faid 


24th June 1771, ſhould continue in force. And it was alſo 
agreed, that if Harding ſhould at any Time exchange his Liv- 
ing of Grafton for another, he ſhould charge the ſame with the 


Payment of this Annuity. There was alſo, 2. A Bond of 240/. 
trom Harding to Murray, conditioned for Payment of the faid 
Annuity, or Kanes of the fame as aforeſaid : with a War- 


rant of Attorney to confeſs Judgment thereon. Harding paid 
for theſe Writings 71. and alſo two Guineas Procuration Mo- 
_ ney, to Markham the Attorney. 


The r was regularly paid up to Michaelmas 1771; 


in Eaſler Term 1772, there being then 10 J. or (as the —_ 


ſaid) 15 J. in Arrear, Markbam entered upJudgment on the Bond, 
1 and 


8 
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and ri 1354 which (then) remained in the Sheriff's Hands; 


Marg bam apprehending (as he afterwards ſet forth by Affidavit) 
. that upon levying the Execution the Judgment would be at an 


Eod, otherwiſe he would only have levied for the Arrears. 


On Burland s ſhewing Caule the ſame Term, the Court, havin 1 
{ome Difficulties relating to the Conſtruction of the Annuity Deed 


(for Markham had then made no Affidavit) recommended to the 
Plaintiff to take back her Principal with legal Intereſt ; which the 


' refuſed to do, apprehending ſhe had made a fair Bargain ; and 


having run the Riſque of a total Loſs, had now a Right to 
enjoy the Benefit of her former Hazard. Whereupon the Court 
made a Rule upon the Sheriff to reſtore 110 J. to the Defendant 
to pay 15 J. to the Plaintiff, and to retain 107. in his Hands 


ſubject to further Order: And, if the Matter was not compro- 


miſcd before the next Term, directed it to be ſpoken to again. 
This to be without Prejudice. 


Accordingly in Ae Term it was ſolemnly argued by 
Burland and Glyn for the Plaintiff; who inſiſted, that the Con- 
tract was not uſurious, being a fair Purchaſe of the Annuity at 
the Market Price. Even that is not neceſſary; for every 


| one may purchaſe as cheap as he can; and an Annuity, ex- 


ceeding the known Proportion, is not Uſury ; unleſs there be 


an underhand Bargain to repay the Money, for then it is merely 


colourable to hide an uſurious Loan. So held by Lord Hard- 


wicke, Wilſ. 295. S. C. reported by Atkins : founded on the 
King and Drury, 2 Lev. 7. Cro. Fac. 508. 1 Hawk. P.C. 247. 


The true Rule is, that, when the Principal is bond jide in Ha- 


zard it is no Uſury. It has been carried farther ; and, if there 
was a bond fide Purchaſe, without Hazard, the Court would not 
conſider the Cheapneſs or Dearneſs of the Bargain. 1 And, 121. 
Cro. Eli. 27. Tanfield and Finch. Cro. Fac. 252. If a Man 


gives 300 J. for an Annuity of 50 J. for 100 Years certain, no 


Uſury. 4 Leon. 208, Where the Books have ſaid, there muſt 
be no Communication about a Loan, they muſt be underſtood, 


that the Annuity ſhall not be a Cloak for a Loan ; for if a Man, 
being alked to lend Money, anſwers © No; but I'll buy an 
* Annuity”, this alone cannot turn it into Vines: And though 
the Deed, on the Face of it, ſeemed to import ſomewhat ve a 
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1 in the Recital, yet it was in this and many other Reſpe 
unſkilfully drawn: and it hath been held (Cro. Fac. 616. 
Gilbank's Caſe. 1 Hawk. 248.) that the Miſtake of a- Scrivener, 
which makes a Contract uſurious on the Face of it, ſhall not 
vitiate the Contract, if the Intent of the Party was otherwiſe 
And as to the Clauſe of Redemption, that is merely for the 
Benefit of Harding the Vendor, it never being in the Power of 
Murray to take back her Principal again, without his Con- 


Currencè. 


7 


— 


Hill and Walker, for the Defendant, argued; that this Con. 
tract is plainly a diſguiſed Loan. The Recital expreſsly ſtates 
it ſo, the Truth having unawares eſcaped. That the Clauſe of 
Redemption makes it no Purchaſe, but a Mortgage : and that 
every Mortgage is a Loan. The Deeds were paid for by Harding. 

This ſhews it no Purchaſe but a Loan. The common Utſage is 
that Vendors do not pay for the Conveyance, but that Borrowers 
do. In Lawley and Hooper. 3 Ath. 278. Lord Hardwicke de. 
clared his Opinion, that theſe Purchaſes of Annuities were in 
general only concealed Loans. Uſurious Contracts are declared 
by Statute 12 Ann. ft. 2. c. 16. ſef. 1. to be, where one 
takes back his Principal and more than legal Intereſt. By the 
Bond the Plaintiff has Power to do this, and has actually done 
it by levying 135 J. on the Fieri facias. vis. She has 
taken back the whole Principal of 120 J. for which the has alſo 
received 20 J. per Annum (that is above 16 per cent for ſeveral 


ood # Rats — 7 —_— * * 7 . 


Years. 


The Court ordered it to ſtand over till the preſent Term, 
with Liberty for Markham the Attorney, who at preſent had 
made no Afiidavit, to file one before the Term; which he ac- 
cordingly did, ſetting forth the Circumſtances precedent to the 
Deed of the 24th June 1766, (which before did not appear) 
and alſo his Reaſons for taking out fo large an Execution. After 
full Conſideration of which, the Jud bes delivered their 1 85 


9 


De Grey Chief Juſtice. 


It is efſential to the Nature of an uſurious Contract, that 
there muſt be, 1. A Loan. 2. That illegal intereſt is to be paid 
for ſuch Loan. | 


It 


— 
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| It is eſſential to the Nature of a Loan, that the Thing borrowed 
is at all Events to be reſtored. If that be Sni ſide put in Ha- 
zard, it is no Loan, but a Contract of another Kind. So alſo, if 
illegal Intereſt is to be certainly paid, or even upon a reaſonable 
Poſſibility, the Contract is uſurious. 


tected the Canes and turned a Contract into Uſury, But then 
It ; | : " abe | 


- To evade theſe Principles many Expedients have been tried. 
15 1. To make the Intereſt precarious and uncertain; But if 
itt be clearly a Loan, the Poſſibility of the Intereſt becoming 
. 4 precarious will not ſignify. Roberts and Tremæin. Cro. Fac, 
res WH 57. 
of | ES 
at 1 2. Another way to evade has been, to make the Principal it- 
g. eelf precarious. Here the Queſtion muſt always be, whether 
15 E jt is a fair bond fide Hazard, If it be not a fair, but a colour- 
ers ] able Hazard, the Contract will be uſurious. And we may ob- 
le- ſerve, that as on the one Hand no Colour or Shift will pro- 
” E tec a real uſurious Loan, fo on the other, no Inequality of 
red Price will condemn a fair and real Hazard. To illuſtrate the 
ins RE former Part of this Rule there are many Caſes. Maſon and 
the Ady, Carth. 67. Where the Chance was that a young Man, 
ne in perfect Health, did not live fix Months, the Hazard was 
RW. colourable, and the Loan uſurious. Of the like Nature are 
Ifo . Cro, Elix. 642. No 1.51. 4 Leon. 208. 5 Co. 70. To the 
ral E other Branch of the Rule (Inequality of Price) may be applied 
| | The King and Drury, 2 Lev. 7. Doddridge Juſtice in Cro. Fac. 
Foy. lays down two Rules to judge of an uſurious Contract. 
m, it. If a Caſualty goes to Intereſt only and not Principal, it is | 
1ad b Uſury; for in all Events the Principal is ſecure; but if both | 
ac- are in Hazard, it is not Uſury. 2. If both Principal and In- 1 
the | tereſt are ſecured, if it be at the Will of the Party who is to j 
ar) pay it, it is no Uſury. As if one lends 100 J. to receive 1 30/. | 
ter | atthe End of two Years, or only 100 J. at the End of one Year, j 
ns, at the Option of the Borrower. In Lord Chefterfield's Calc. I 
. 1 Ath. 342. 350. Theſe Rules are adopted and relied upon by 
: Lord Hardwicke and Mr. Jan, Burnett. 3 
hat | | 
"2d | 3. Communication concerning a Loan has ſometimes in- 
| 
| 
; 


— 
\ OE IN , 7 
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Rep idence of Intention, unleſs properly cleared up, and ex- 
plained. 1 | | 


the Communication muſt 6 mutual. a for a Loan, 
is not ſuch a Caſe; provided the Party applied to refuſes , 
Loan, but treats for an Annuity. And this more eſpecially 


where the Party applied to is an Attorney, and the real Seller 


is ignorant of the whole Converſation. I know no Caſe here 
even a meditated Loan has been 49nd fide converted into a Pur. 
chaſe, and afterwards held to be uſurious. To be ſure it i; 
a very ſtrong and ſuſpicious Circumſtance, but if the Purchaſe 


comes out to be clearly a Bond fide Purchaſe, it will notwith- | 


ſtanding be good. 


4th. Inequality of Price is alſo a ſuſpicious N 
eſpecially if very inadequate But this of itſelf will not make 
any Contract uſurious, tho' it may upon Circumſtances make 


it unfair, and unconſcientious, and as ſuch relievable in Equity. 


5th. If a Power of Redemption be given, though only to 
one Side, it is a ſtrong Circumſtance to ſhew it a Loan, as in 
the Caſe of Lawley a eng Hooper. But that alone will not be 
concluſive. | | 


2 7 1 RO £ £6. 6. Another Circumſtance is the Form of the „ If 


that imports a Loan, and it was ſo meant, the Contract may 
become uſurious. At the ſame Time if the Tranſaction be hung 


fide, the Blunder of an Agent ſhall not make it otherwiſe. Cre. 


wah 202 


7th. 11 Acts of the Parties may alſo be a material 


In the preſent Caſe, the Principal 1s precarious, and ſecured 
only by the Life of a Clergyman, and his continuing to be 


beneficed. The Communication concerning the Loan, was only 
an Application ex parte to an Attorney, who refuſed it, the 


principal Party being totally a Stranger to it. The Price comes 
out to be a fair Market Price for the Annuity, or at leaſt to be 
very little under it. The Clauſe of Redemption i is intirely at 
the Option of the Seller, and affords him an Opportunity of 
purchaſing back the Annuity, at a Price ſomewhat leſs than he 

| took 


; 
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Conſtitution, &c, he has made a diſadvantageous Bargain. 


The Inaccuracy of the Recitals in this Inftrument ſhall not 


W .itiate a Contract, that otherwiſe ſeems to be a fair one. 
And the A& of the Attorney in levying fo large a Sum in 
Execution is accounted for, by his expreſsly ſwearing, that he 
thought he could have no other Remedy for future A 


after the Execution once executed. 


Upon the whole ae I cannot conſider this in the 
Light of an uſurious Contract. 


took for it, in caſe at the End of five Years he finds by his 


Could Juſtice. 1 would not be underſtood to give any Opi- _ 


nion upon this Caſe, excluſive of Mariham's Affidavit, which 
has cleared up many ſuſpicious Parts of it. Before that was 
made, I ſtrongly inclined to think it an uſurious Contract. The 


Ground and Foundation of all uſurious Contracts is the cor- 


cupt Agreement. Fountain and Grimes. Cro. Fac. 253. 1 


Bulftr. 36, 37. So too Cro. Fac. 50%. I think that even the 


Idea of Repayment infects the whole Contract, and makes it 
an uſurious Loan. But in the preſent Caſe I concur with the 
Lord Chief Juſtice. I 


Blackſtone Jaſtice. There is no Occaſion to deliver any Opi- 
nion how this Caſe would have ſtood, when ſtripped of one 
or more of it's Circumſtances. Under al the Circumſtances 


of this Caſe (and every Caſe of Uſury muſt depend upon its 


own Circumſtances) I intirely concur with Lord Chief Juſtice, 


as well in the Principles he has laid down, as in his Applica- 


tion of them to the preſent Caſe. If I had had any Doubts & 


before, Markbam's Affidavit would have removed them all. I 
ſhall only add, that I do not know an Inſtance, where the 
Principal is bond fide hazarded, that the Contract has been held 
jo be uſurious. If the Price be inadequate to the Hazard, 


it may be an Impoſition, and under ſome Circumſtances reliev- 


| able in Equity; but it cannot be legal Uſury. In the preſent 
| Caſe, the Principal, or Part of it, is clearly in Jeopardy for ſix 
Years together; and the Purchaſor cannot receive back his 
Principal with legal Intereſt unleſs the Vendor continues to 
live for eight Years, And though it is (aid he might have in- 

Vor. II. 5 3.8: . - fured 
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— | — — 
cured at 5 tor Cent, yet that can only be done for a ſingle Vear 


at a Time. Here he undertakes to be his own a for 2 
Period of eight Years N 


RN Nares Juſtice. Had i not been for the laſt Affidavit of Mars. 
3am, I ſhould have thought it proper to ſend this Caſe to be 
tried on an Iſſue, whether uſurious or not, as was done in- 

Machin and Delaval in Common Pleas. Trin. 25. and H. 26 
Geo. 2. Barnes 277 and 52. 4to Edit. At preſent I concur with 
Lord Chief Juſtice and my Brothers. „„ 

Rule made, that on Payment of the Arrears now due on the 

ſaid Annuity, the Reſt of the Money levied be returned to 

the Defendant, and Proceedings to ſtay till further Order. 

The Plaintiff to be at Liberty to apply to the Court from 

Time to Time to take out freſh Executions, as freſh Ar- 

rears may accrue. 


KG: fas. 368. 


V. G3 Bn Parker Adminiſtratrix againſt Braham ad Norwood, 
CEA 


1.4 hk e of falſe RE SPASS and falſe Impriſonment. Joſe pb Hoke the | 
| 1 Huſband of the Plaintiff was indebted on Bond to Jen 
| 22 the my Braham in 4001. conditioned for the Payment of 200. | 
; 1 Brabham, on the Death of Barker, brought her Action in the 
1 _ 3 King's Bench againſt the ee his Adminiſtratrix, and re- 
il LIL) void Ca. a. covered Judgment for want of a Plea, the 31ſt of Fanuary 1769. 


2cainſk the 


Irie On the 1ſt of February Fieri facias iſſued, marked to levy 2390 
1 anddelvervit 215. 2d. Debt and Coſts, of the Goods of Foſeph Barker, if 
3 6 0+ Officer, who Ge. if not, then Damages de bonis proprus. The Sheriff levied 

by his Order 1641. 9s. of the Inteſtate's Goods, out of which he paid 38/. 


I arreits the 
| Defendant for Next, and on ſettling the Account there remained due to the 


9 Hott. 2 7 Plaintfff Brabam 102 J. 18 5. 1 d. for which (without ſuggeſting 
any Devaſlavit) Norwood (as Attorney for Brabam) ſued out 

4 a Ca. ſa. againſt Barker on the 13th of February, reciting what 
i . J. GC: Gl had been levied under the Fi. fa. and directing the Sheriff to 
10 3 1 PW take her Body for the Ręſidue of the Debt and Damages. This 
3 was perſonally delivered by Norwood to Armſtrong the Bailiff, 
Th t+. 7 + with Orders to execute it immediately. He accordingly arreſt- 
1 ed her the 15th March 1769, and ſhe lay in Cuſtody till the 18th 
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of November followings when, upon Motion to the Court of 
King's Bench, the Ca. ſa. was ſet afide for Irregularity, and 
| the then Defendant Barker diſcharged out of Cuſtody. 


3 For- this illegal N Barker brought this Action 
= againſt Brabam the Plaintiff, and Norwood the Attorney in the 


1 original Cauſe, and on the general Iſſue pleaded, the Jury gave 
ber 1507. Damages. And in laſt Michaelmas Term Sayer mov- 
ed for a new Trial, becauſe the Damages were given againſt 


FB Norwood the Attorney, as well as againſt Braham ; and no Ac- 
tion, he alleged, lay againſt the Attorney for ſuch falſe Impri- 


ſonment by a Miſtake in the Conduct of a Cauſe. - 


Davy and Burland ſhewed for Cauſe, that if this was any 


Juſtification to Norwood he ought to have pleaded it; elſe the 


Court will not intend that he had any Authority whatſoever, 
But had he pleaded it, it would till have been no Juffifica- 
tion, the Attorney being a mere Voluntier, and net obliged to 
act for any Client, and therefore anſwerable for any Injury 
done to a third Perſon in the Conduct of his Client's Cauſe. 
[They cited no Caſes, but ſee M. 17 E. 3. 51. F. N. B. 98. 
Cro. Fac, 667. Hutt 125. all Actions by the Defendant againſt 


we Plaintiff's Attorney for Miſbehaviour, but all of them Actions 


on the Caſe, and not of Treſpaſs.] 


Sayer and Glyn, 1n td of the Rule, inſiſted, that it did 
not appear that Mrwood had acted in proprid perſond, nor that 
he had done, or commanded any Act, that amounted to an 


Impriſonment of Barker. That the Client is anſwerable to the 
Party for Miſtakes committed by the Attorney, and the Attorney 
is anſwerable only to the Client, and to nobody elſe: He being 
only the Medium through which the Client's Commands are 
conveyed to the Officer, who executes the Proceſs. 


And in this Term the Court delivered their Opinions. 
De Grey Chief Juſtice. 
It is clear the Plaintiff Barker has been injured ; the Ca. ſa. 


being illegally taken out, 1 Lev. 95. —— 73. which is re- 
L | | cognized 
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cognized as good Law, in Fe and Adams. Carth, 274. 128 
12 Mod. 378. 2 Nilſon. 365. 


The Perſons injuring are either the Officer arreſting, Brahan 


the ori iginal Plaintiff, or Norwood the Attorney, or ſame, or all 
of them. | 


The Officer is not ſued. If he had been, he might clearly 
have juſtified under the Writ, though that be not ſet aſide, | 
Roll. Rep. 403. | | 


A gute, he has procured to be taken, muſt plead the general Iſſue, and 


2 4 H>41249:81ve in Evidence the Judgment, and a regular Writ. Sir T, 


2 e 2 Stra. 50g. He is anſwerable for the Act of his At- 
2 TY 4; 5 Hose. as if his own. So held the laſt Term in the Case of 


al Pu 2 . "Parſons and . { ms PL, 

C171; . | 

2 . The Attorney has alſo denied the Fact of falſe Impriſonment, 
by pleading the general Ifſue. —— Indeed he could not juſtify, 
chy ſo qualifying the Act as to fhew there was zo Aſſault or Im- 


e re. 7 0 a 
ee 910, e. * 


: Aue AV of £16 To eftablith this it is ſaid, that the Act of an Attorney in 
anna, Na, ſuch a Caſe, is only the Act of a Servant or Meſſenger who 
”*, 9/8792 76 151 conveys the Plaintiff's Orders. But Attornies were always of 2 
i E . , 722 Higher Eſtimation in the Law, than this Conſtruction would 
j E 'K 9 JG. make them ; and their Powers are very great, as ſtated in Brac- 
| ton 369. | 


Now, there being no Acceſſories in Treſpaſs, Co. Litt. 57. 
the Attorney muſt either be guilty as a Principal or not at all. 
And it is held, that a Treſpaſſer may be, not only he who does 
the Act, but who commands, or procures it to be done. Bro. 
Treſpaſs. 148. 307. who aids or aſſiſts in it, Bro. Treſpaſs. 232. 
Salt. 409. Pulton de pace. 22. 4. 49. or who aſſents afterwards, 
Bro. Treſpaſs. 11 3. According then to this Doctrine, Braban 
virtualiy (by the Medion of * Attorney, whoſe Accs are im- 


_ | 


A 4 „ 46 Hu he Plainti iff, aha ſued for Impriſonment by W which 


priſonment; but he ſays, that what he has done is not by Law 


es de ts Los 
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lk, putable to. her) but Norwood atually, by commanding the 
| Arreſt, is _—_ of the preſent Treſpaſs. 
am I allow, that an Attorney is not chargeable to the Defendant 
all for bringing an Action, be it ever ſo groundleſs or vexatious, for 
therein he purſues his Inſtructions, and the Plaintiff only 
| knows the true Merits. 36 Hen. 6. 37. 26 Hen. 6. 34. 2 
ly Keb. 88. [Add, 1 Roll. R. 408. 1 Mad. 209.] But in the 
I Conduct of a Cauſe if he does an Injury to the Plaintiff, by 
ſuing out a void Procets, an Action on the Caſe will he at 
| the Common Law (for the Writ of Deceit was added by 
ch Stat. Edw. 1.) in caſe the Injury be done to his Property. And 
nd of Courſe if the Injury be to the Perſon, Treſpaſs will lie againſt 
7, him. In the preſent Caſe, the Evidence of the perſonal Injury 
l is extremely ſtrong ; for Norwood gave this void Writ to the 
of Oficer with his own Hands, and ordered him to arreſt Mrs. 
Barker. | 
it, And the permitting this Action to be brought againſt Norwood 
y, in the firſt Inſtance, prevents that Circuity which is diſgrace- 
he ful to Juſtice. For it is allowed that Brabam is anſwerable to 
WW Harter, and Norwood to Braham. No Reaſon therefore that 
Norwood ſhonld not be immediately anſwerable to Barker. 
in Gould, Blackſtone, and Nares Juſtices concurred, that this Ac- 
5 tion well Jay againſt the Attorney; whereupon the | 
2 | ; 1 | 
Id w Rule was diſcharged. 
- 2 | 
Barker Adminiſtrattix egain/# Brabham. {+ C 3 
7 S6 
Ip HERE being due to the Defendant Braham 1021, A judgment 
Xs 195. 14. from the Plaintiff 25 Adminiſtratrix of her Peck ms 
2 Huſband, on the Judgment recovered in the King's Bench in e 
2. Hil. 1769 (as ſtated in the preceding Caſe) the Plaintiff, in in Common 
Is, the ſame Right as Adminiſtratrix, brought this Action againſt mines = 
am Brabam in this Court for a Debt due to the Inteſtate, and had ee, 
N- a Verdict for 106-/. 9 5. 6 d. laſt Trinity Term, and Judgment due. 
le thereupon. Now in laſt Michaelmas Term, Sayer for the De- 


Va, . ö fendant 


8 
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fendant moved, that the ſaid 102 J. 18 s. 1d. might be dedud. 
ed out of the 106 J. 9s. 6d. and on Payment of the Ballanct 
to the Plaintiff with Coſts, Execution might be * 


Davy and Burland were prepared to ſhew Cauſe ; but having 
informed the Court, that there was a Writ of Lever then pend. 
ing in the Exchequer Chamber, on the Suit Braham and Bar. 
ker Adminiſtratrix in the King's Bench (which was ſworn not 
to be brought for Delay, but upon real Error) the Court in. 
larged the Rule till the ſecond Monday in this Term. 


In the mean time the Detendant Brabam (having diſcovered 
the Error in the Record of the Court of King's Bench) had 
Leave to amend, whereupon that Judgment was affirmed. 


And now it was ſhewn for Cauſe againſt the preſent Rule, 
that it was a new Attempt, and went beyond the Statute, which 
only allows a Set- off to be pleaded, or given in Evidence on 
the Trial; but does not allow one Judgment to be ſet off 
againſt another. And that in the preſent Caſe, it might poſ- 
fbly entangle the Plaintiff in a Devaſtavit, as there may be 


Debts of a higher Nature than this Judgment. Beſides, the 
former Judgment, being given in the Court of King's Bench, 


this Court can take no Copy of it; for a Queſtion may 
ariſe in that Court, whether Brabam's whole Debt was not ſa— 


tisfied, by the Ca. /2. (though illegal) which ſhe there ſued 


out againlt Barker. 


Sayer BP Giyn in ſapport of the Rule, inſiſted, that this 
would have been allowed had the Inteſtate been living; and 
the ſame Rule will hold for the Adminiſtratrix. That there 
is no Reaſon to preclude this Motion now, becauſe the Debt 
was not pleaded or ſet off at the Trial. In Thr uſtout on the 
Demiſe of Barnes and Crofter in this Court laſt Trinity Term, 
Coſts of one Judgment of Nonſuit in this Court were ordered 
to be deducted out of the Debt, and Coſts of another Judg- 
ment; — and this Court will alſo take Notice of Judgments 
in other Courts, as by ſtaying Proceedings in Ejectment here, 


till Coſts of Nonſuit in Ejectment in the King's Bench are paid. 
Nor can there be any Devaſtavit, for this Money, if ſtopped 
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by the Court, will never come to Barker's Hands. And it 
is impoſſible to ſuppoſe, that any Court can determine, that a 
taking on a void Ca. /a. is Satisfaction of the Debt. 
De Erey Chief Juſtice. This Caſe is ſingularly circumſtanced. 
Each Party is intitled to an Execution againſt the other. The 
= Queſtion is, whether this Court will narrow the Plaintiff's Exe- 
cution here, becauſe ſhe is liable to the Defendant's Execution 
= for a leſs Sum 1n another Court. | 8 . | © 4 


The Common Law was very narrow in its Principles with |, any —- 
reſpect to Stoppage or Set-ofts: very different from the Roman bote 


Law of Compenſation, which proceeded on a more liberal 2 | 
plan. This our Courts of Equity adopted, made juſt Allow.) {A 297 | 


ances to each Side, and ſtruck the Ballance. Ye and Mod lA LeBron 2 gg] [ 
2 //ms. 128. But there was not any legal Interpoſition of this . | | 
Kind, till the Bankrupt Laws, 4 & 5 Ann. 5 Geo. 1. and 5 
OR 0 5 | | 


— 


The Statute 2 Ges. 2. allowed Set- off to be pleaded or given 
in Evidence at the Trial. In the Conſtruction of this Statute, 
Lord. Hardwicke Chief Juſtice differed from Eyre Chief Tuſtice 
with regard to ſetting off Debts of ſuperior Nature againſt 
inferior, and vice verſa. This occaſioned the Stat. 8 Geo, 2. 


The Courts have gone a little farther than the Letter of the 
Statutes, by the Rule of Analogy, in Caſes within their Power. 
Coſts have been long ſet off againſt Coſts ; —— and in Barnes 
and Craſter the Court allowed Cots to be ſet off againſt Debt and 
Coſts. The preſent Caſe goes a ſtep farther ; it is an Appli- 
cation to Us to refrain and narrow our own Proceſs of Execu- 
tion, by the ſame equitable Rule. Doubtleſs this Judgment 
in the King's Bench might have been pleaded or given in Evi- 73 
dence. But that is no Reaſon why we ſhould not allow it now; E | 
and no Miſchief can follow from allowing it. No Devaſtavit N e 
can happen, unleſs the Plaintiff Barter knows of any ſuperior. os i 
Debt; and, if ſhe knows it, ſhe might diſcloſe it and ſhew it 
for Cauſe, The fame Anſwer may be given to the ſtrange Sup- 
poſition of the Debt's being ſatisfied, by executing a void Ca. /a. 
for which Barker has been amply repaid in Damages. If it 

has 
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has been ſo determined, ſhe might have ſhewn that for Cauſe. 
Jam therefore for allowing the preſent Motion; but defire it 
may be remembered that this is the Caſe of one Judgment againg 
another, both in the fame Right; and muſt be diſtinguiſhed 


from ſetting off private Debts, not in Suit, and upon which | ng 


0 


n 
is” ani Bear cc 
* WE - 7 


Judgment has been obtained. 


Gould Tuſtice of the fame Opinion. 


the Account. So in Coſts at. the Cloſe of the Suit, the ſame 


Reaſon and the ſame Analogy extend to ſet off mutual Judgments, 95 


and thereby narrow the greater Execution, in whatever Court 


it * to be. 


Nares Juſtice of the ſame Opiaion. There can be no Cl: hing 


of Tur Hdidions in this Cale for we do not meddle with the 


Proceſs of any Court but our OWN. 
Rule abſolute. 


LE Z 2 ” Stevenſon aga, inſt Hardie, 


Aumpfit will 
he for a Lax 
to the Wife, 


at the Re. 
queit of the 
Huſband. 


Lk to) M10. | | 
\ CTION on the Caſe in Aſfumpſit. Six Counts. Ge- 


A neral Verdict for the Plaintiff. Malter now moved in 
Arreſt of Judgment, ſupported by Dazy, that one of the Counts 
(viz the 6th) was a bad one, it running thus, ce that the 
« ſid Jobrn (the Defendant) was indebted to the ſaid Thomas 
(the Plaintiff) in other 30 J. for the like Sum of! Money before 
e that Time by the ſaid Thomas lent to Ann the Wife of the ſaid 
% John, in his Abſence and at his ſpecial Inſtance and Requeſt; 


* and being ſo indebted, the ſaid John in confideration thereof, 


g afterwards (viz. Sc.) undertook and promiſed to pay, Cc.“ 


It was objected that the Conſideration failed, there being no 


Debt, becauſe 1ſt. There can be no Loan to a married Woman. 
| | | 2d. No 


uſtice cee The Courts have been gradually 
— + this equitable Remedy. In the Outſet of a Suit they 
compel the Plaintiff to make a Set- off in the Afiidavit to hold 
to Bail, and will not ſuffer him to ſwear to one Side only of 


ha Nt . ny =» 


, wa kk, => „ . 7 ww = 3 
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2d. No Action lies for a Loan to a third ks ſuppoſing 
her capable of a Loan. Salkeld 22; Butcher and Andrews. Carth. 
446. 2 Wilſon, 141. Marriott and Liter. 


Burland ſhewed for ca that theſe two Caſes were for 
Money lent to an abſolute Stranger, or third Perſon ; but this is 
to the Wife of the Defendant. It is not a collateral Undertak- 
ing ; for a Loan to the Wife is a Loan to the Huſband. 2 
Ventr. 36. Rozer and Roger. Money lent to a Woman, at the 


| : Requeſt of the Huſband, raiſes a Promiſe in the Huſband. No 


Doubt but an Action lies for Goods „ and delivered to the 
Wife; and yet a Sale is a Species of Contract, as well W2- 


Loan. 


De Grey Chief Juſtice. This is a poor Shift to get rid of 
a juſt Debt. Money or Goods bond fide advanced to the Wife 


' raiſe a Contract in the Huſband, either expreſs or implied. 


Here (by the previous Requeſt) it ſeems to be an expreſs one. 
There is a Privity and Union between the Huſband and Wife. 
Taken in it's technical Senſe a Loan to the Wite 1s a Loan 
to the Huſband himſelf; but I do not know that the Word 
Loan or lent, muſt always imply a reciprocal Obligation or 
Promiſe to pay, by the Perſon who borrows. It is not always 


ſo in the Caſe of an Infant. 


Could Juſtice. The Court will put the ConttroQhn of Law 


on the Facts pleaded. The Fact, of Money lent to the Wife 
by the Huſband's Order, is ſufficient to ſupport the Declaration. 
The Court will conſtrue the Loan to be a Payment or Advanc- 
ing of Money, in purſuance of ſuch Order. 


Blackſtone Juſtice. It is true that no Complete or Perfect 
Contract can be made by a Feme covert by her own Autho- 
rity; yet by the Aſſent of her Huſband, ſhe may contract as 


his Subſtitute, as in Caſe of either Sale or Loan. This Aſ- | 


{ent may be either expreſs, or im plied ; it may be prior or ſub- 
ſequent to the Contract. If prior, and communicated to the 
Defendant (as in the preſent Caſe) the Contract is made actually, 
and not Wy virtually, with the Huſband : if ſubſequent, 
. the Wife's Contract is inchoate and imperfect, till affirmed, 

YoL, II. | e or 


ment allowed 


3 
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or diſaffirmed by the Huſband ; uu ſuch 3 if given, 
transfers the Contract to him. 2 


Nares Juſtice. of the fins Opinion. There was a Caſe Xx 


Poor bead and Smith, next Term after Marriot and Lifter, where. 
in the ſame Doctrine was held. 


Per tot Cur. 
| | Diſcharge the Rule. 


\ Aſton and others Demandants again/# Baldwin and 


others Tenants. Henry Sprott Vouchee. 


Ne Amend- GEr? N moved to amend a Recovery ſuffered M. 8 Ces. 2. 
—— . . 1734, by ſtriking out the City of Litchfield, and inſerting 
where the the County of Stafford, with other conſequential Amendments, 


Recovery 


as it ſands wherever the Names of the County and Sheriff occur, and alſo 


* by inſerting Longden (the Name of a Vill) after Abnall another 


the Vouchee 


al operate Vill named in the ſaid Recovery. 
On. 


The den was made on Behalf of the Deviſee of Dr. Samuel! 
Sprott, who had taken an Eſtate Tail under this Recovery, and 
had ſuffered another ſimilar Recovery to the Uſe of himſelf in Fee. 


The Deeds to lead the Uſes, were produced, viz. Leaſe and 
Releaſe 9 & 10 Fuly 1734, whereby Charles Baldwin was made 
Tenant to the Præcipe to ſuffer one or more Recoveries of ſundry 


Parcels in Aſbmore-Brooł, Longden, Childerhayend, Abnall, Cur- + 
borough, Elmhurſt, and in the Pariſhes of Stow, St. Mary, and 


St. Michael in the City of Litchfield, or in ſome or one of 
them in the County of Stafford, and all other the Eſtate of 
Henry Sprott in the ſeveral Pariſhes of Stow, St. Michael and 
St. Mary in the City of Litchfield, or any of them, or in any 
other Townſhip, Pariſh, Hamlet, or Village in the County of 
Stafford ; and the Recoveries were to be to the Uſe of Henry 
Sprott for Life, Remainder to permit Anna his Wife to take a 
Rentcharge for her Jointure; Remainder (ſubject thereunto) 
to the firſt and other Sons of the Marriage, Remainder to Dr. 


Samuel Sprott in Tail male; Remainder to the Daughters of the 


Marriage in Tail; Remainder over. „ 
I | 8 The 


e ok 


re- 
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The greater Part of the Premiſes (to the Amount of 300 J. a 
Year) lay in the County of Stafford (as appeared by Affidavit) 
and about 12 J. only, in the County of the City of Litehfeld, 
the Pariſhes of Sto, and St. Michaels, lying partly within the 
City of Litchfield, and partly within the County of Stafford — 
St. Mary's totally in the City of Litchſſeld, and the other Vills 
totally in the County of Stafford. 


There was only one Recovery ſuffered, and that was in the 
County of the City of Litchfield, of fifteen Meſſuages, two Water 
Corn Mills, twenty-five Gardens, one hundred and fifty Acres 
of Land, fifty Acres of Meadow, two hundred and fifty Acres 
of Paſture, ten Acres of Wood, three hundred Acres of Furze 
and Heath, and common of Paſture in A/hmore-Brook, Abnall, 
and in the Pariſhes of St. Mary, St. Michael, and Stow in the + 
City of Litchpeld. 


Henry Sproti Hed in 1744. white be and Samuel Sprott 
came into Poſſeſſion and died 1760. Anna the Widow of Henry 
died 1763: and the Wife of Samuel Sprott died 1772 on 
whoſe Death the Deviſee of Samuel diſcovered chis * 
and now moved for theſe Amen 


ohn cited 5 Rep. 44. W Kent was ſubſtituted for Suſſex, 
Witton and Eaſt. M. 25 Geo. 2, Barn. 23. where the County 


| * of York was altered to the City. And a Cale lately before Gould 
and Willes Juſtices as Aſſiſtants to the Court of Common Pleas in 


Durham, where an Advowſen was inferted in a Recovery, from 
the manifeſt Intent of the Parties, though there was nothing to 
warrant it in the Deed to lead the Uſes, but the Word Here- 


| ditaments. 


But per Cur. This is a groſs Miſtake in the Attorney con- 
cerned, in ſuing out only one Recovery inſtead of two, and we 


would willingly give the Parties all the Aſſiſtance we legally can, 


to effectuate their evident Intent. But we fear it is beyond our 
Power, . | 


In the two Caſes cited, of Amendments, and others of the 


| Game Kind, the Party had no Eftate in the Vill or County ſtruck 


out ; therefore guoad bac the 8 had no Operation. But 
This 


N 


876 


Hilary Term 13 Geo. 3. C. P. 


— 


1 Aua 


Bail- bond 
gannot be aſ- 
ſigned, when 
the original 
Suit is out o 


this Application is to annul a d Recovery in LE City of 
Litchfeld, which has operated upon Lands therein for near forty 
Years, and to fubſtitute in its Stead a Recovery i in the County 


of Stafferd. Therefore, 1 tot. Cur. 


Take nothing by the Motion. 


. Sparrow againſs Naylo; and others, 


4 VV v - 


| r moved to ſtay Proceedings on the Bail- bond. 
The Defendant Naylor, being indebted to Sparrow 1 in 6207 
and Intereſt, was arreſted at his Suit 2d of Auguſt 1771 by Pro- 


Court by not ceſs returnable 3d of November 1771; and Cooke and Fackſun 


declaring i in 
11 
Time. 

5 


became Bail to the Sheriff. The Plaintiff was immediately paid 
400 J. in part, and took an Order from Naylor on the Truf. 
tees of a Mr. Mynn for the Payment of 2801, which was never 
| paid. He had alſo. originally a collateral Security on a real Eſtate ' 
of Naylor, ſubſequent to a Mortgage of 2000/7. to one Birch, In 
this Situation nothing was done till September 1772; When 
Naylor became a Bankrupt, and then Sparrow for the firſt Time 
called upon the Bail to pay the Debt, and got the Bail-bond 
aſſigned. On the 12th of November 1772 Sparrow proved his 
Debt before the Commiſſioners, and the ſame Day ſerved the 
Defendant and his Bail with Proceſs on the Bail-bond. 


Glyn ſhewed for Cauſe, and cited Lloyd and Painter 1 Barn, 
81. that though the Plaintiff chuſes to delay himſelf, he ſhall 
not be prejudiced ; and that he is not bound to deliver a Decla- 
ration de bene e. 


But per Cur. We ſhall wave going into the ſpecial Circum- 
ſtances of Delay, and the falſe Hopes given to the Bail to lull 
them into Security; but ſhall take it up upon the General | 
Principle of (EN: | 


The Rule is, thas after the Return of Proceſs, the Plaintiff 


| ſhall proceed with ſuch Diligence, as to be in a Condition to 


declare within two Terms, or ſhall put in a Declaration 4 


bene eſſe. In the preſent Caſe no Declaration de bene eſſe is de- 
| livered, 


———_—_— 
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livered, no Appearance entered, no Return of the Writ called 
for, and of courſe the Plaintiff has not declared in the original 


J Action. Now it was held in Hs Sine and Yirtell this Term, 
and is the ſettled Practice, that if a Plaintiff does not declare 


before the Eſſoign Day of the third Term incluſive, after the 


Return of his Writ, he has deſerted his Cauſe, and is out of 
Court. And, being ſo out of Court, we are of Opinion, he 
cannot take an Alignment of the Bail-bond ; for by the ſound 


Conſtruction of the Statute 3 Ann. the Suit muſt be depending 


when the Bail- bond is aſſigned. And it is the true Reaſon why 
the Bail- bond cannot be ſued in any other Court tha n that 
wherein the original Action was brought, that no other Court 
has Capacity to do equitable Juſtice en een the Parties: which 
chews that the Suit muſt be then depending. 


Rule abſolute. 


Hodges againſt Atkis- | „6 . 5 A; - 390 


1% a Suit againſt the Corporation of S5rew/bury upon a 
Right of Toll, the Court refuſed a Rule to inſpe& the 
public Books, Records, and Writings of the Corporation, be- 


cauſe no Iſſue was yet joined ; ſo that it could not appear 
whether ſuch Inſpe&ion would be neceffary : without giving 
any Opinion as to the Plaintiff's * of inſpecting, provided 


| there had been an Ifue. 


At the Delegates. 


Hervey ag * 


UIT by the Honourable 7. Banne TEE againſt Ann Cogh- 
lan otherwiſe Hervey, for Jactitation of Marriage. She pleads 
that ſhe was lawfully married to him in the Fleet, between the 


25th of July and the 7th of Auguſt 1745, by a Perſon who ap- 


peared to be a Clergyman. 


FELL. 1, os 3 E i I If 


No Inſpetion 
of Books, Qc. 
till Iſſue join- 
ed. 


Strong Ac- 
knowledg- 
ment of Mar- 
riage for 18 
Years toge- 
ther, ſufficient 
to eſtabliſu it 


inter VIVOS, 44 
though no 5 


actual Proof | (4 * 


can be had: 
the ſuppoſed 
Marriage be- 


ing previous 

10 

26 

G- 85 


* * wth . 
SRI hr 5 4440 
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32 fully in Reiden that Miſs Cogblan was a young 
Lady of a genteel Family in Ireland, became acquainted with 
Mr. Hervey at Bath in 1744, and had an imprudent Connection 


with him afterwards, he being then 45, and ſhe 19. That on 


the Mother's calling for an Explanation, he about the 7th of 


Auguſt 1745 publickly acknowleged her as his Wife, and wrote 


to her Uncle Colonel Fraſer to acquaint him with it. That 


they immediately went down to 7. unbridge, as a new married 


Couple, and were introduced to his Brother Felton Hervey, as 
ſuch, and in about a Fortnight after went together to his Bro- 
ther's the honourable William Hervey at Rickmanſworth, On 
their Return to Town, ſhe was (the 12th of October 1745) de- 
livered of a Son at her Siſter's Lodgings, which was chriſtened 
by Mr. Henry Hervey Aſion, and Mr. Wilkam Hervey and Co- 
lonel Fraſer were two of the Sponſors, and the Child regiſtered 


i he Sen or Thomas and Ann Hervey in St. James's Church. 


Aﬀterwards ſhe removed to his Houſe in Bond-fireet, where they 


| lived as Man and Wife for 18 Years, acknowleged and viſited 
by all his Relations (moſt of whom were examined in the Cauſe) 


impaling her. Arms with his on his Plate, Seals, and Coach; 
procuring her to be preſented at Court as his Wite, and ſpeaking 
of themſelves as Man and Wife in his private Letters to herſelf. 


In the Years 1747 and 1750 he Joined with her in levying three 
Pines, for diſpoſing of a real Eſtate in Midale eſex and Wales left 
to him by Lady Hanmer. On the Death of his Brother Wil. 
liam, his Daughter Elizabeth was placed in Mr. Thomas Hervey's 


Houſe for Education, and under the Care of Mrs. Anne Hervey 
for thirteen Years, during which Time (till the laſt Year) he 


' conſtantly owned her as Wife. In 1750 the Earl of Briſtol by his 
Will put the Son of this Marriage in the Entail of all the Family 


Eſtates, in his proper Order. In 1755 he reſigned his Place at 
Court, and obtained a Penſion for her of 300 J. and for her Son 


of 200 J. per Annum. In 1761 he hgned, with her and her Son, 


two Letters of Attorney to Sir Francis Gofling to empower him to 


receive the Penſions of his Wife and infant Son. 


But in 17 59 (icing then very ill) he privately told a former 


Son of his by Lady Hunmer, that if Mrs. Hervey claimed more 


than was left her by his Will, he might put her on the Proof 


of her Marriage. And in about a Year or two from that Time 
| 2 ” | began 


— pr Aon 


FR Term I 3 ; Geo. 3. the Delegates. 
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began ly to "hl his ras: to ſome oe hiq Friends 

and Relations. Yet publiſhed in 1763 a printed Letter to the 
late King, concerning her Penſion, dated in 1 7 8. wherein he | 
expreſsly ſtiles her his 11 N. | „ 


On the other Hand, one w his Servants, and cre of his Ac- 
quaintance, Dr. Monſe „, depoſed, that they had Suſpicions 
that they were never married; and an ambiguous dark Letter 
ſent by her to bim from his Brother's at Rickmanſworth, with- 


ried Woman. 


The Chancellor of London, Dr. Barg h W 
ing this Evidence, thought himſelf bound by the Rules of the 


vivos by mere circumſtantial Evidence. On Appeal to the 
Dean of the Arches, Dr. Hay, he affirmed the Sentence, declaring. 
alſo his Perſuaſion from the Evidence, (particularly the Fines, 
which ſne, if married, would never, he argued, have joined 
in; and the obſcure Letter abovementioned) that the Parties ; 
never were married. 


' mouth, Dr. Lowth Biſhop of Oxford, Dr. Barrington Biſhop of 
Landal, Dr. Shipley Bithop of St. Aſaph, Lord Sandys, Lord. 


riott the King's Advocate, Dr, Ducarel, and Dr. Simpſon) . after, 
tour Days Hearing on the zd, 6th, gth, and 11th of February. 
1773, at Serjeant's-Inn, their Lordſhips were of Opinion, that 
this was not to be conſidered merely as circumſtantial Eyi-. 
dence of a Marriage, but that it was (in all it's. Branches), the. 
| moſt ſolemn and deli rate Acknowlegement and Avowal, on his 
Part, of the Truth of the Marriage that could be deviſed : and 
that he ſhould not now be admitted (eſpecially | on ſuch light 
and flimſey Evidence) to controvert or impeach it. And there- 
tore they unanimouſly pronounced for eſtabliſhing the Marriage, 
and Teverſed the two former Sentences, with Colts. | 


A 


Eccleſiaſtical Law to pronounce againſt the Marriage: The ä 
Canons (he ſaid) not allowing a Marriage to be proved inter | 


But on Appeal to the Delegates (preſent, the Earl of . N 


out Date, was produced: which was full of paſſionate Ex- | 
poſtulations, and might or might r not be written by a, mar- 


Chief Baron Smythe, Juſtice Willes, Juſtice Blackflone, Dr. Mar- 
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| ; 5 5 | 8 y 
A Petition was afterwards preferred to the King for a Con. 


miſſion of Review, which after many Days Hearing be. 


fore the Lord Chancellor, to whom it was referred, was 
rejected. 
| „ | 
The End of Hilary Term 13 Geo. 3. 1773. 
Eaſter Ter 
30% . 


Seton Demandant gal Sinclair and Wiſe, and War: 
| chop and Wife Deforciants. 5 


H Is Fine was taken in Scotland at the City of Edi 
| burgh, and was regular in every Reſpect, except tht 
| — „ it was not taken in the Preſence of an Attorney cf any 
=_ lowed; there of the Courts of Weſtminfter- Hall, Se, who might have made the 
: | being no At- 
torney in the Uſual Affidavit of its having been duly taken. Affidavit was 
| Place, made by Seton the Demandant, that there was no ſuch Attorney 
= reſident in or near Edinburgh. And the Court, (on the Mo— 
tion of Serjeant Davy, who cited Say and Smith, T. 27 & 20 


Geo. 2. 2 Barn, Suppl. 31.) allowed the Fine. 


A Fine taken 
in Scotland, 
though no 


Nas 


1 


An- 
that 
any 
e the 

was 


orney 


Mo- 
& 20 


The 
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The Earl of Strafford againſt The Biſhop of Norwich, 
the Univerſity of Cambridge, and Richard Baker 
Clerk. _ 


7 N Quare Impedit. Burland for the Defendants moved, that Examination, 
| 1 the Plaintiff the Earl of Strafford might be examined upon vie, s 


gatories to 


Interrogatories, to diſcover any ſecret Truſt for the Benefit of e A 
pith Truſt o 


any Papiſt under which he held the Advowſon in queſtion in anAdvowfon. 
prejudice of the Univerſity © n purſuant to the 
Directions of the Statute 12 Fer 6% EO: 1 Geo. 2. and he cited 

7% King "and Biſhop of Carliſle T. 11 & 12 Geo. 2. Prad. Reg. 


N be, C. B. 359. and Lord Cullen's Caſe, T. 1766. 


- The Court granted a Rule to ew Cauſe. And afterwards i 
the Plaintiff moved in the Treaſury for Leave to diſcontinue 
on Payment of Coſts, which was granted. | 


. | 
Ws) 2 Miller” 5 Cale. | Sf : GC T5 4 ts 4 20 4B 
G ee V. 
UR LAND moved the firſt Day of the Term for a * That a Man 
Corpus to the Warden of the Fleet, to bring up the Body ge gs 


tively recol- 


of of hoe Miller, with the Cauſes of his Detention, on an Af- — 3 ww" | . | 
fidavit, that he was committed by Commiſſioners of Bankrupt for tha . 
not duly anſwering their Queſtions, to which Affidavit a Copy de ARES Halt 


of the Commitment was annexed. The Court granted an Habeas and — 
. . 5 - . t . * 
Corpus returnable the Tuęſday following, May 4. | by a Witneſs 
| | N 8 | ona Commiſ- 


| : | — ſion of Bank- 
On which Day the Warden brought him up, and for Cauſe rupt. : 


of Detention returned a Warrant under the Hands and Seals of 
Jobn Seare, Fowler Walker, and Thomas Griſeths Eſqs; dated the 
26th of February 1773, and directed to their Meſſengers, and all 
Peace Officers to be aiding and aſſiſting, and alſo to the Warden 
of the Fleet: which Warrant ſet forth, a Commiſſhon of Bank- 
rupt the 2d of June 1772 againſt one Samuel Cole a Mercer; 
and that he was declared a Bankrupt : And that on the 26th of 
February 1773 Thomas Miller, Weaver, was ſummoned to attend 
before the Commiſſioners to be examined touching the Diſcovery 
Yol. IL . a | „ of 


1 
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of the Bankrupt's Effects: and appearing there, and being exa. 
mined upon Oath, did not in their Judgment and Opinion fully 
make Anſwer to ſeveral Queſtions then put to him. « And 


being aſked by us among other Queſtions, which were neceſſar 


for the Diſcovery of the ſaid Bankrupt's Eſtate, whether or 


* not he purchaſed, by a Broker, two certain Bales of China 
„Silk of the Value of 270 J. or thereabouts, mentioned in the 
latter Part of his Examination, taken before us the 23d of Fe. 


*< bruary inſt. (which faid Examination was then and there read 


„ to him) or whether he could form any Belief whether he 
„bought them by a Broker or not; —— the ſaid Thomas Miller 
«* for anſwer ſaid, he could not pojitively recollect whether he had 
« bought the ſame by a Broker or not; but ſhould rather believe © 
&* he had bought the ſame by a Broker. And the ſaid Tom 

&« Miller being further aſked, whether or not he believed he had 
* bought the ſaid two Bales of Silk by a Broker; he ſaid, H- 


* could not give any other Anſwer than the abovementioned. And 


the ſaid Thomas Miller being told by the faid Commiſſioners, 


« that the abovementioned Anſwer was not a full . Anſwer to 


g their Queſtion; and being further aſked, whether by the 


« Words he ſhould rather believe” in his ſaid Anſwer above- 
© mentioned, he meant that he did believe the ſaid two Bales of 
© Silk were bought by a Broker, or whether he meant to fay he 
did believe that the ſaid two Bales were zot bought by a 
% Broker. He the ſaid Thomas Miller refuſed to anſwer, Whe- 
« ther he did believe that he had bought the ſaid two Bales of 
„ Silk by a Broker, or whether he did believe that he had not 
e bought the ſaid two Bales of Silk by a Broker; — and for 
e that the ſaid Thomas Miller in other reſpects miſbehaved him- 
« ſelf unto us;” they therefore commit him to the Fleet 
„without Bail or Mainprize * until ſuch Time as he the 
e ſaid Thomas Miller ſhall ſubmit himſelf to us the ſaid Com- 
* miſſioners, or the major Part of the ſaid Commiſſioners in 


the ſaid Commiſſion named, and full Anſwer make to the 


« ſaid Commiſſioners to all ſuch Queſtions as Hall be put to him 
as aforeſaid, according to the true Intent and Meaning of the 


«« Statutes, Sc.“ 


To this Warrant Burland took nine Exceptions. 
| | | 1. That 


at 


| = Term 13 Geo. 4 © P. 


** 


3 there i is no juriſdiction 1 in the Commiſſioners to exa- 


mine more than once. So held 2 Show. 102. 


2. The Commiſlioners have not ſet forth their Authority, 
that they have qualified themſelves, Sc, as was done in Perrott's 


Cale. 


3. Nor that Cole was a Perſon within the Deſcription of the 
Pankrupt Laws, * was allo done in Perrott's Caſe. 


ts They have not ſet forth the” Queſtion fully, ſo as to-ſhew it 
related to the Eſtate of the Bankrupt. It refers to a former 
Examination and does not ſet it out. : 


They have not averred that the Queſtion was material. 
K. and Nathan. Stra. 880. : 


6. The Auſwer is as full and complete as any Man could make 
that had no poſitive Recollection or Belief in the Matter, and the 
Court will not intend that he had ſuch Recollection, when he 
has poſitively ſworn he has not. 


F. There is a Variation in the T erms of the Queſtion and the 
Refuſal of the Anſwer. In one it is be bought the Bales; in 5 


the other the Bales were bougbt. 


8. The Commiſſioners have no Authority to commit for 
Miſbehaviour. 


9. The e is bad. He is committed, till he anſwer 


all ſuch Queſtions as Hall be put to him. If this could mean 


the Queſtions that had been put to him, it then muſt mean 401 


the Queſtions that had been put, ſeveral of which are not ex- 
preſſed. 


With regard to the ow Objection, the Court thought, that 
as the Commiſſioners had referred to his former Examination 
of the 23d of February, they had a Right to read it now, in 
order to explain their Commitment. It was accordingly read; 


whereby it appeared, that on the 


* 


Sth. 
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8th of May 1772. the Witneſs received four Drafts from his 
Brother, Value 876 /, on Welch and Rogers. For which 
he gave his Brother a Note of Cranke for 382 J. of Rock 
for 21 J. 10s. and two of Mrs. Jeuſon for 1 50 J. and 
100 J. and 2 50 J. in Bank Notes. (Total 893 J. 10%. 


The Witneſs had diſcounted Mrs. Jeuiſon's Notes for his 
Brother about the 28th of March before, by giving him 
another Note of Mrs. Fewfon and 70 J. in Caſh. Ie re. 
ceived Cranke's Note on the 7th of May for a Bill of, Mr. 
Bailey, Value 5347 payable to . 1 now a 


1 | TwlH34A 5d] 46 


75 In April laſt the Witneſs . any e 
indorſed, at the Requeſt of his Brother, two Notes of Cal 
to Miller and Knight for 239 l. 13 5. and 307 J. 6 5. which 
were given to Cranke to accommodate the Witneſs's Bro. | 
ther. To take up theſe N * 


on . 29th or RY of Moy: he Witoeſs's s. 3 gaye 
him a Draft of Miller and Kuigbt on Mrs. Feuſon, dated 
the —_ of Pp for yours ; and 


3 £ 
: 72 44 


* 


On * 2d * June another Draft dated the fan 2d; of June 
for 300 /; both which Mrs. Feuſon accepted, and were 
given by the Brother to take up Cole's Notes from Crane, 
vrhich were aecbrdingly received back: Theſe two Drafts 
were given Cranke, the firſt on the 1ſt of June, the laſt 
on the 2d of une, The Draft of the 2d, of June was 
paid to Crarke on the 2d or zd of September by two Bales 
of China $i1k Value 250 l, and the Remainder in Caſh, 
the ee Drift was paid o on the z0th or 21ſt of 88 8 
lab. | > | 1 37 


2x4 + 2, 


- L — 


88 880 and ch, in N of the Comraitment, argul, 


That the Court have frequently over-ruled. that: 05. 
| jefion, | 55 


2. That, having ated as canin en hs Court: will in- 


tend them duly qualified till the contrary be ſneẽẽwn. 
x 3. That 


Y 


n- 


at 


+ 
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1 That the declaring him a Bankrupt includes and implies 


him to be a Trader. 


4. The Examination, ben now read, is an Anſwer to this 


| Objection. 


5. This Examination proves the Queſtion to be material, as it 


tended to diſcover a Fraud, in taking up a Note of the Bankrupt's, 


by Payment with two Bales of Silk, which the Witneſs declared 


to be his own, but were ſuſpected to belong to Cole. 


6. The Anſwer 1s not full. It would not ſatisfy a Judge 


and Jury at Ni prius. The Commiſſioners are to decide upon 
the Materiality of the Queſtion and the been of the 


Anſwer. 


7. The next Objection is a mere grammatical Nicety. 


8. As to the Charge of Miſbehaviour, it was improper, and 


9. If the Concluſion is wrong, and the Premiſſes warrant a 


1 had better have been omitted; but if the other Cauſes of Com- 
= mitment are good, this will be only * 


Commitment, the Court will recommit under the general Words 


of the Statute 5 Geo. 2. c. 30. /ef. 18. But the Concluſion is 
not wrong; the Meaning is plain and evident, till he anſwers the 
Queſtions flated in the Commitment; and if the Words are a little 
embaraſſed by copying too minutely the very Terms of the Sta- 
tute, the Court will not ſuffer Advantage to be taken of ſuch 


#4 Trifles. 


De Grey Chief Juſtice. There is no Occaſion for the Court 


| to give any Opinion who are or are not the final Judges 


of the Relevancy of the Queſtions propoſed by the Commiſ- 
fioners ; ſince in the preſent Caſe it is clear from the Examig- 


ations now read, that the Queſtion put by the Commiſſioners 


was very material and relevant. But I think that the Priſoner 
ought to be diſcharged from his Confinement, becauſe his An- 


ſwer to that Queſtion is as full and ſatisfactory as the Nature of 


Things will permit. If the Anſwer be true, as we muſt take 


—' ' — — — LE mn... * 
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| it to be (elle it will be indictable Perjury) it um ports, that he 


had no certain Recollection whether the Goods in queſtion wee 
or were not bought by a Broker, but he rather believed they 
were. What could a Man, if really under ſuch Circumſtances, 
ſay more? There are Degrees of Aſſent in the human Mind, 
to any given Propoſition, proceeding from Doubt and Diffidence 


| up to poſitive Belief, and from thence to abſolute Certainty. If 


a Man is ſo hardy as to ſwear he has not any poſitive Recol. 
lefion, and it can be proved from other Circumſtances that he 
has, he is clearly guilty of Perjury : But till that be ſhewn, 
we muſt give the ſame Credit to a Witneſs in ſwearing to this 
Negative, as in all other Caſes. If he really has no Recollection, 
tis impoſſible to make any other Anſwer, and we muſt not 
compel Men to Impoſſibilities. I give no Opinion on the Pro. 
priety of the Concluſion, as this is ſufficient to diſcharge the 


Priſoner. 


Gould 1 Nares Juſtices concurred in Opinion with Lord 


Chief Juſtice. 


Black one Juſtice a alſo ; ; but added FR he FEI 
the Concluſion alſo was bad, and that Burland's Objection on 


| that Head had received no Anſwer ; and that the Court could not 


exerciſe their Power of Recommitment, as the Anſwer was 


full and ſatisfactory, ſuppoſing it true in Fact. ; 


Court will ex- 
amine whe- 
ther a Cauſe 
be bailable, 
tho? removed 
by Habeas 
Corpus; but 
will not diſ- 
charge on 
common Bail, 
unleſs the 
Caſe is mani- 
feſtly vexa- 
tions. 


5 The A wa diſcharged per tot Cur. & 


i 24 7 * 


5 Accllin again Hatt6p. 


C48 E by Sir Harry Echlin Baronet againſt the Defendant, 

an Officer in the Auſtrian Service, originally brought in 
the Marſhalſea Court. Affidavit was made by Lady Echiin, 
who is ſeparated from her Huſband, to hold the Defendant to 
Bail for 120 J. for Board and Lodging, Money lent and laid 
out, and Goods ſold and delivered to his Wife when ſole. And 
now, the Cauſe being removed by Habeas Corpus, Burland 
moved to diſcharge him on common Bail; on Affidavit made 
by Wr. Suſannah . his Wife, that the Was. placed in 


N 1763 


rd 


— — 8 „* ——_—— 


W 
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1763 + the Age wy . Yom: by 1 Father Mr. Quan, 


in a Convent at Paris for Education; with Orders that ſhe 
hould not viſit her Aunt. Lady Echlin, who then reſided there. 
In 1768, the Convent was burnt down, on 1ſt of Abril; and 


Miſs Quan eſcaped from the Flames half naked, and: tobk fefuge 
at her Aunt's, Lady Ech/in's. Next Day the Abbeſs, having pro- 


vided other Accommodations, deſired Lady Echlin to reſtore her; 
put ſhe refuſed, and carried her with her to England on the 
zd of April without her Father's Knowlege, and in December 


1768 put her to a Boarding School at Hammerſmith; to which 


1 her. Father (when acquainted with it) aſſented, and the ſtaid | 


there till Tune 1771, when ſhe went to her Father at Bruſſels, 


and there with his Conſent married the Defendant 22d February 


1773. who being over in England on accidental, Buſineſs, was 
ſued and arreſted by Lady Echlin without the Participation of 
her Huſband in whoſe Name the Action was brought. And the 
Serjeant cited Lumley and Querry. Salk. 101. to ſhew, that the 
Court will examine into the Cauſe of Action on a Habeas 


Corpuc, to ſee whether f pecial Bail be requiſite. 


. Glyn ſhewed: Cauſe for Lady Echlin, who in her Affidavit 


contradicted Mrs. Hartop in many Particulars, and alleged that 
her Father had placed her in this Convent with Intent that 


ſhe ſhould take the Veil, whereby he would have gained her 


Fortune of 50000. which came to her in right of her Mother. 


That ſhe intreated not to be ſent back, but went to England 


and reſided with Lady Echlin at her own Requeſt, and was 


maintained by her for eight Months, and furniſhed with Cloaths 


and pocket- money. That the Defendant's accidental Buſineſs 
in England was to receive his Wife's Fortune, half of which 
he had * got, and was n to n ain oon. 


p 


10 Cur. | The PN > never enge in Abet addi bs 
where it is a Cale of manifeſt Vexation ; which this does not 


J | appeat to be, but deſerving of a more ſolemn Diſcuſſion : And 


the Circumſtances of the Defendant's being a Foreigner, and 
coming here merely for his Wife's Fortune, is an additional 


| | Rexſon why he ſhould nat be diſcharged from his Peet! de⸗ 


engity, 1 « 
„ Rule liſcharged ger tet Cir. : 


| TY IT 23 SS ; xs . IE 
OR” _ 8 = 1 Fell 
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A 5 1 4. Z 99 - Fell 7 Fell. 
Deviſe to A. B ILL in Chancery by Harris Pleaſance Fell an Tf 
Is Be: againſt Solomon Fell, for an Account of Timber cut doun 


mainder to his 
Son B. and by him, and for an Injunction, W that the Defendant i; 
his Heirs 

male; Re- only Tenant for Life. 

mainder to 

his next Heir | | | + I 

ule; the of- The Defendant by his Anſwer inſiſts, that he, by virtue of 
younger; if the Will herein aftermentioned, did on the Death of the Tec. 


ey tator, or at leaſt on the Death of his own Sons, become Te- 


the Eſtate to 5 | ä "IAC A. 
. nant in Fee of the Premiſſes in queſtion, or Tenant in Tail 
Females; in Poſſeſſion with Remainder to himſelf in Fee; and therefore 


. intitled to cut down Timber. 

A. to give and _— | | 8 . | 
Cee x he On the Hearing of the Cauſe 23d April 1771, Lord Chan- 
A-is Tenant cellor directed the following Caſe to be made for the Opinion 


for Life, Re- 


9 maindertohis of the Court of Common Pleas. 
Sons in Tail 


U male; Re- | | . | = 
i The 7th bebe I 763, Thomas Fell by his Will of that 
— — Date appointed his Couſin Solomon Fell the Defendant * ſole 

In. UWMN”; in Fee. Executor of that his Will, and Heir for Life of all his 


: 10½% 82. W <« Eſtates; and after his Death to his Son Thomas, and 


22 


« his Heirs male for ever. But if the ſaid Thomas ſhould die 
« without Iſſue, then to his next Heir male for ever, the elder 
to be preferred before the younger: And if no male Ifue 
left behind faid Solomon, then the Eſtate to devolve to the 
“Females; and, if no Females, then my ſaid Couſin Solomon, 
to give and diſpoſe of the ſame as he ſhall think fit,” 


The Teſtator died the 11th of December 1764, leaving the Fa- 
ther of the Defendant his Couſin and Heir at Law, who died 
the 2oth March 1770, — the Defendant his * Son 
1 Heir at Law. 


The Defendant 4 Death of the Teſtator had 1 
mas his only Son, and the Plaintiff his only Daughter, but 
had had another Son named Solomon, born the 7th Auguft 2 


who died the 7th 3 followin 85 and the Teſtator, when he 
made 


f 
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made his Will, 1 of the Birth of ſuch ſecond Son, but 
not of his Death. . 


fant NB, Bull, Son- of the Defeidait, died in February 176 3 
own and the r is now tris: _ ſurviving « Child. | 
it 1s art KA 251 

Qu. What Eſtate Ba Des K Fell wakes under * 

ſaid Will; * whether the Plaintiff takes W and what 

e of Aste #4 f ys 27 / ; 
Teſ- oh 
Te. This Caſe may . laſt Term by Walker, for the Plaintiff, 
Tal and Chun for the Defendant; and in the preſent. Term hy Davy 
1 for, the Plaintiff, and Burland for the Defendant. EE 

And in this Term the Judges certified their Opinion as 
an- | follaws, VOY ACE. AFL r 7 
ion * LEY 100 get : 

o Having heard de on \ bath, Sides,” 200 e this 

« Caſe, We are of Opinion, that by the Will of Thomas Fell, 

„ « bearing, Date, the 7th Day! of December 176 3, the Defendant 
"= ec Selowon Feline an Eſtate for Life in the Premilles i in queſ- 
bis tion ; "and hat, "Thomas his Son being dead without Iſſue, 
as « the Plaiptit * Harriot Pheaſance | Fell, the Paughter of Solomon, : 
Jie c in the preſent. Situation of 1 the F amily, has an Eſtate in Tas - 
Jer general now veſted 1 In. her, in Remainder expectant upon the 
* ka Death of the faid Solomon Fell; and that the faid Solomon J. 3 A Een! 
he rar bas the ] Remainder i in Fee been 55 5 D — I Le L 
8 - W * 2 0 | £4 "BL 2 W. DE GREY. ena | 

May the 19th 1773. „„ Gove | 
"E : PPC 
ed 1 dale „GEO. NARE s.“ 
n 2 las „5 . 5 | 

nn e on ee Demiſe of William Wright againſt 2 F<” Wy 
7 | „„ Sarah Wright, and others. 5 414: 
it : * : eee F62 PI =; 8 
' 6) N Ejectment tried laſt r ork Aflifes coram Geuld Juſtice, 3 * 
1 Caſe reſerved. 5 . a Will, As 
| 4 e uc hing the 
e Diſpe/ition of all my 23 Epate, will not alone a a \ Devife of Houſes to 4. without — Dic 
poſition of the fame, to be co -nitrued an Eſtate in Fee-fimple. 


Vor. II. - 31 William 


bY no Ah eee ve. 
ages Bip ences 


— 


—— " Ro 4 : 
1 e * 
Wo he r e 
= 


o 9 
- "7; «ry Hay * * % — 
Urn agar 
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ger 


ny temporal Eſtate: And cited Tanner and Wise. 3 P. V. 295. 
| Beecheroft and Beechcreſt, 2 Vern. 690. „ 
FF 


e 


William Wright being ſciſed in Fee by Will dated the 19 


of March 1728, containing in the Preamble theſe Words, « « ls 
touching the Diſpeſition of 4 all my temporal Eſtate,” deviſed 


(inter alia)” to his Nephew William Wright the Premiffes id 


queſtion, vig. Two Houſes in Seacroft T with a Croft and | Appur- 
tenances. And 1 in thi the End of his Will adds, It is my y Wil 


7 Farther, that none ie of the Houſes ind Lands named above to 


„be entered to by the above ane e, Wright, Nath 
% right“ (to whom he had in like Manner deviſed two 


to whom | n 
Houſes in Leeds) and William Wright u until the Deceaſe of 


— — — 5 
« my Executor. Item 1 leave unte unto Nathen ; Wright my own 
« Brother to b be full E: l Executor of all all Goods and Chattels what. 


—— I AI I AA YI IEEE EE IIR P, 


c ſoever, ſoever, and to be be be full Executor of this my 1 laft Will an and 
„Teſtament.“ : 


—_——_——_}}__ . 


The Teſtator died ſeiſed ſoon after, leaving two Brothers, 


Henry ary and N. athan, and Henry ſurvived the Teſtator about 
three Years, and died without Iſſue. Nathan had three Sons, 


Henry, Nathan and William, all named in the Teſtator's Will, 


and ſurvived his Brother the Teſtator about ten Years. 


ban: his Death (about 17 as his youngeſt Son Villiam entered 


on the Premiſſes deviſed to him, and he held them till Fune 1 97%, 


when he died, leaving the Defendant dant Sarah his Widow and a 


Son now an Infant. Henry the eldeſt Son of Nathan died about 


March 1772, leaving the Leſſor of the Plaintiff his eldeſt Son 
and Heir at Law, and alſo Heir at Law to the Teſtator. 


| 2%. Whether the Plaintiff is intitled to recover ? 


| Walker, for the Dad 1 to argue, that Juan : 


the Nephew 1 took an Eſtate in Fee, from the robable Intent 


of the Teſtator, and from the Wards in the Preamble All 


But the Court, without hearing Burland for the Plaintif, 


held it to be only an Eſtate for Life in William the Deviſce. 
And by 


De 


——— 
20 
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4 | De Grey Chief Joſtice. Though the end ra of the "yo 8. 4. 34 
ator was an abſolute Diſpoſition, yet it is not'a certain 
ed i nor is it a legal Diſpoſition. There is no Caſe where Corr 42 
in the Introduction of the WillTonly, has been held to give a 
K. Fee; where the Words of the Deviſe import an Eſtate for Life. 
ill And though ſometimes the Deviſe of an Efate may carry a | 
to Fee- ſimple, yet a Deviſe of a Houſe will not do it. 1 Vern. 85. 
7 Cole and Rewlinſon, Salt. 234- | 
"ol | | 
of 5 " Goald, Blackſtone, Nares Juſtices, accordant. 
vn | 
. Poſtea to the Plaintiff. [ 
„ ? . WA 4 $9, 4, 
Tyſon againſt Clarke, oy GI Wade. 4 '9, | 
rs, | 
ut N a Writ of Right, Valter had obtained a Rule to plead De, Phether 
15, ] two Pleas The general Iſſue, and a Fine and Non-claim. Bur can be 
ll, And in laſt Term Burland moved to ſtrike out one of the Pleas, pon pode 
becauſe otherwiſe it would cauſe a double Trial, by two Juries, get = 
Dix. 1, The general Iſſue, by the Grand Aſſiſe. 2. The col- Right 2 
ed lateral Matter, by a common Jury. Booth. 101. And it never 
27 was the Intent of the Statute to permit any Pleas to be Plead- 
12 ed unleſs POP of the ſame Trial. 
put | 
on | Walker now ſhewed for Cauſe, that Iflue was already joined 
and the Cauſe ready for Trial, and therefore this Motion (which 
is in the Nature of ſhewing Cauſe againft the Rule to plead 
leveral Matters) comes too late. That the Statute 4 & 5 Ann. 
c. 16. F. 4. extends to all real Actions, as appears by the 
an Uſe of the Words Demandant and Tenant. That the Multi- 
nt plicity of Trials is no Objection; for that, in Dower, different 
Al Queſtions in the ſame Cauſe may be triable in two or three 
*. different Ways, and by different Juries. That where a Judg- 
1 ment is partly by Default and partly on Defence, there may be a 
Neceſſity for two Juries. But here one will ſuffice. For, ae- 
ll, cording to Roll. Ab ria , 1 1411 = 
4 g to Roll. Abr. t. Trial. 674, Twelve Jurymen pg 2 FS. 


try the Miſe in a Writ of Right; and the ſame Jury 2 
certainly wt the collateral n. 55 . 


I 
7, — — = 


> 3,6:594 þ 


| gn. 


22 aa IF 
Lo ce, it big 16. 


N 
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The Court inclined to think, Hoa the Ak of 9 Ed. 

4. 40. (cited Bro. Engqueſt. 59.) and the Reaſon of the Thing, 

that in fo large and comprehenſive an Iſſue as that of the Miſe 

in a Writ of Right, (viz. that the Tenant hath more Right 

11 hold than the Demandant to demand) that a Fine and Non- 

ee Booth. 

115. B. Claim, or almoſt any other collateral Matter, might be given in 

as. 7. 30. 42. Evidence to the grand Aſſiſe. But they recommended the Par. 

| ties to agree the preſent Queſtion, and W a Rule was 
made by Conſent, | 


That the Plea of Fine and Nonclaim be ftruck out, and that 
| the Tenant may be at Liberty to give in Evidence ſuch 
| | Fine and Non-claim on the general Iſſue, the Demandant 
being alſo allowed in ſuch Cale to give in Evidence Nil 
babuit in Tenementis, | | 


Davies on the Demiſe of N againſt Doe. 


Attachment N Ejectment, an Attachment was granted abſolute in the 
abſolute in 

B64 Th. - firſt Inſtance, againſt the Tenant in Poſſeſſion, on Affidavit 
— that he had been ſerved with a Rule of Court made abſolute for 


of Poſſeſſion delivering up the Poſſeſſion, and had refuſed ſo to do. 
\ purſuant to | [IT | 

a Rule of 

Court, 


Scott an ks by his next Friend a ninſt She herd, 
2 any 2 2 


nfant, by Guardian. 
63 W; 4 0%), 171; J. 


Jeg 


5 hd W and RESPASS and A aul for throwing caſting and toſſ- 
' 0. : ault will + ; 
"4 Je lie for origi- ing a lighted Squib, at and againſt the Plaintiff, and 


all thro - «*y » =S 8 : 
— Baud, ſtriking him therewith on the Face, and ſo burning one of. 


which after his . that he loſt the Sight of it, e Se. 
having been £ 
thrown about 


Self-De- 
8 On Not Guilty pleaded, the Cauſe came on to be ried be- 


—.— A <a fore Nares Juſtice laſt Summer Aſſiſes at Bridgwater, when the 


Plainif's Jury found a Verdict for the Plaintiff with 100 /. Damages, 
Eye. * to the Opinion of the Court on this 8. ; 


On the Evening of the F ah at Milborne- Port, 28th Co- 
tober 1770, the Defendant threw a lighted Squib, made of Gun- 
4 powder 


** a * 2 * PIR 5 
* 4 


993 
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powder, Ge, from the Street into the Market Houſe, which be 


1 covered Building, ſupported by Arches, and encloſed at one 
= Tnd, but open at the other, and both the Sides, where a large 
E Concourſe of People were aſſembled ; which lighted Squib, fo 
1 by the Defendant, fell upon the Standing of one Yates, 
who fold Gingerbread, Sc. That one Willis inſtantly, and to 


prevent Injury to himſelf and the ſaid Wares of the ſaid Yates, 


took up the ſaid lighted Squib from off the {aid Standing, and 


; then threw it acro/5 the ſaid Market-houſe ; when it fell upon 


another Standing there of one Ryall, who ſold the ſame Sort of 
Wares; who inſtantly, and to fave his own Goods from being 


injured, took up the ſaid lighted Squib from off the ſaid Stand- 


ing, and then threw it to another Part of the ſaid Market-houſe, 
and in ſo throwing it ſtruck the Plaintiff then in the ſaid Market- 
houſe in the Face therewith, and the combuſtible Matter then 
burſting put out one of the Plaintiff's Eyes. 


D. If this Action be maintainable? 


This Caſe was argued laſt Term by Glyz for the Plaintiff and 


Burlard for the Defendant : and this Term, the Court being 


divided in their Judgment, delivered their Opinions /eriatim. 


Nares Juſtice was of Opinion, that Treſpaſs would well lie 
in the preſent Caſe, That the natural and probable Conſequence 
of the Act done by the Defendant was Injury to Somebody, and 
therefore the Act was illegal at common Law. And the throw- 
ing of Squibs has by Statute\F. 3. been ſince made a Nuſance. 


* * \ * Ty - 
| Being therefore untawful, the Defendant was liable to anſwer 


for the Conſequences, be the Injury mediate or immediate: 21 
Hen. 7. 28. is expreſs that malus Animus is not neceſſary to con- 
ſtitute a Treſpaſs. So too 1 Stra. 196. Hob. 134. T. Jones 
205. 6 Edw. 4, 7, 8. Fitzb. Treſpajs. 110. The Principle I 
go upon is what is laid down in Reynolds and Clark, Stra. 634. 


that if the Act in the firſt Inſtance be unlawful, Treſpaſs will 


lie. Wherever therefore an Act is unlawful at firſt, Treſpaſs 
will lie for the Conſequences. of it. So in 12 Hen, 4. Treſ- 
. pals lay for ſtopping a Sewer- with Earth, ſo as to overflow the 
Plaintiff's Land, In 26 Hen. 8. 8. for going upon the Plain- 
tift's Land to take the Boughs off which had fallen thereon in 
Vor. II. . T3 lopping. 
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lopping. See alſo Hardr. 60. Reg. 108. 95. 6 Edw. 4. 5, g. 
i Ld. Raym. 272. Hob. 180. Cro. Jac. 1 22. 43. F. N. B. 202. 
91. g. I do not think it neceſſary to maintain Treſpaſs, that the 
Defendant ſhould perſonally Touch the Plaintiff; if he does! K 
by a Mean it is ſufficient. Quz facit per aliud facit per ſe, 

i: the Perſon, who, in the preſent Caſe, gave the 3 
Faculty to the Squib. That miſchievous Faculty remained in 
it till the Exploſion. No new Power of doing Miſchief vas 
communicated to it by Willis or Ryal. It is like the Caſe of: 
mad Ox turned looſe in a Crowd. The Perſon who turns him 
looſe is anſwerable in Treſpaſs for whatever Miſchief he may 
do. The intermediate Acts of Willis and Ryal will not purge 
the original Tort in the Defendant. But he who does the 15 


| Wrong is anſwerable for all the conſequential Damages. 
held in the King and Huggins, 2 Ld. Raym. 1574. Perdur 


and Fofter, 1 £9. Raym. 480. Roſewell and Prior, 12 Mod. 63. 
And it was declared by this Court in Slater and Baker M. 
Geo. 3. 2 Will: 3 59. that they would not look with Eagle's Eyes 


—_— 
to ſee whether the Evidence applies exactly or not to the Caſe: 


put if the Plaintiff has obtained a Verdict for ſuch 8 855 


as he deſerves, they. will!; eſtab it if poſſible. 


Blackſtone N was of Opinion, that an Action cf. 
Treſpaſs did not lie for Scot againſt Shepherd upon this Calc, 
He took the ſettled Diſtinction to be, that where the Injury is 
immediate an Action of Treſpaſs will lie; where it is only con- 


ſequential, it muſt be an Action on the Caſe. Reynolds and 


Clarke, Ld. Raym. 140 1. Stra. 634. Haward and Bankes, Burr. 
1 14. Harker ind Biræbeck, Burr. 1559. The Lawfulneſs or 


. Unlawſulneſs of, the original Act is not the Criterion; though 
| Something of that-Sort is put into Lord Raymond's Mouth in Stre, 


635. Where it can only mean, that if the A& then in queſtion, 


of erecting a Spout, had been in itſelf unlawful, Treſpaſs might 


Bol 001 


2 


have lain; but as it was a lawful Act (upon the Defendant's 
own Ground) and the Injury to the Plaintiff only conſequential, | 
it muſt he an Action on the Caſe, But this cannot be the 
general Rule, for it is held by the Court in the ſame Caſe, 
that if I throw a Log of Timber into the Highway, (which 
is an unlawful Act) and another Man tumbles over it and is 
hurt, an Action on the Caſe only lies, it being a n 


* 
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' Damage; but if in throwing it I hit another Man, he may 
bring Treſpaſs, becauſe it is an zmmediate Wrong. Treſpaſs may 
{metimes lie for the Conſequences of a lawful Act. If in 
lopping my own Trees a Bough accidentally falls on my Neigh- 
bour's Ground, and I go. thereon to fetch it, Treſpaſs lies. 
This is the Caſe cited from 6 Ed. 4. 7. But then the Entry is 
of itſelf an immediate Wrong. And Caſe will ſometimes lic | 
for the Conſequence of an unlawful Act. If by falſe Impriſon- 
ment I have a ſpecial Damage, as if I forfeit my Recognizance 
thereby, I ſhall have an Action on the Caſe. Per Powel Juſ- 
tice. 11 Mod. 180. Yet here the original Act was unlawful, 
and in the Nature of Treſpaſs. So that /awful or unlawful 
is quite out of the Caſe ; the ſolid Diſtinction is between dired7 
or immediate Injuries on the one Hand, and mediate or conſequential 
on the other. And Treſpaſs never lay for the latter. 


If this be ſo, the only Queſtion will be, whether the Injury 
which the Plaintiff ſuffered was immediate, or conſequential only, 
and I hold it to be the latter. The original Act was as againſt 
Yates a Treſpaſs ; not as againſt Ryal, or Scot. The tortious 
act was complete, when the Squib lay at reſt upon Yates's Stall. 
He, or any Byſtander had, I allow, a Right to protect them- 
ſelves by removing the Squib, but ſhould have taken care to 
doit in ſuch a Manner as not to endamage others. But Shep- 
- herd, Ithink, is not anſwerable in an Aion of Treſpaſs and 
Aſſault for the Miſchief done by the Squib in the new Motion 
impreſſed upon it, and the new Direction given it, by either 
Willis or Ryal: who both were free Agents, and ated upon 
their own Judgment. This differs it from the Caſes put of 
turning looſe a wild Beaſt or a Madman. They are only In- 
firuments in the Hand of the firſt Agent. Nor is it like 
diverting the Courſe of an enraged Ox, or of a. Stone thrown, 
or an Arrow glancing againſt a Tree: becauſe there the original 
Motion, the Yrs impreſſa, is continued tho' diverted. Here the 
Inſtrument of Miſchief was at reſt, till a new Impetus and a new 


Direction are given it, not once an but by two ſucceſſive ra- 


tional Agents. 


But it is faid, that the Act is not complete, nor the Squib at 
teſt, till after it is ſpent or exploded. It certainly has a Power 
| | of 
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of doing freſh Miſchief, and ſo has a Stone that has been 
thrown againſt my Windows, and now lies ſtill. Vet if any 
Perſon gives that Stone a new Motion, and does farther Mis. 
chief with it, Treſpaſs will not lie for that nn the origind 
Thrower. 


No Doabt but Yates may maintain Treſpaſs againſt Shepher] 
And, according to the Doctrine contended for, ſo may Nyal and 
Scot. Three Actions for one ſingle At! nay it may be ex. 
tended in infinitum. If a Man toſſes a Football into the Street, 
and, after being kicked about by 100 people, it at laſt breaks , 


Tradeſman's Windows: Shall he have Treſpaſs againſt the Man 


who firſt produced it? Surely only 1 + the Man who gare 
it that miſchievous Direction. 


But it 1s id, if Scot has no Action againſt Shepherd, againſt 
whom muſt he ſeek his Remedy? I give no Opinion whether 
Caſe would lie againſt Shepherd for the conſequential Damage; 
though, as at preſent adviſed, I think upon the Circumſtances 


it would. But I think, in Strictneſs of Law, Treſpaſs would 


his Goods or his Perſon; 


lie againſt Rya/, the immediate Actor in this unhappy. Buſineſs, 


Both he and Villis have exceeded the Bounds of Self-Defence, 
and not uſed ſufficient Circumſpection in removing the Danger 
from themſelves. The throwing it acroſs the Market-houſe, in- 
ſtead of bruſhing it down, or throwing out of the open Sides 


into the Street, (if it was not meant to continue the Sport as 'tis 


called) was at leaſt an unneceſſary and incautious Act. Not 


even Menaces from others are ſufficient to juſtify a Treſpaſs 


againſt a third Perſon. Much leſs a Fear of Danger to either 


nothing but inevitable Neceſſity. 
Weaver and Ward, Hob. 134. Dicgenſon and Watſon, T. Jones. 


205. Gilbert and Stone, Al. 35 Styl. 72. So in the Cate put 


by Brian Juſtice and aſſented to by Littleton and Cheke Chief 


Juſtice and relied on in Raym. 467. If a Man aflaults me, fo that 


I cannot avoid him, and I lift up my Staff to defend myſelf, and 
in lifting it up undeſignedly hit another who is behind me, an 


Action lies by that Perſon againſt me; and yet I did a lawful 


Act, in endeavouring to defend myſelf. But none of theſe great 


Lawyers ever thought that Treſpaſs would. lie by the Perſon 
ſtruck againſt him who firſt aſſaulted the Striker. | 
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The Caſes cited from the Regiſter 4 Hardres are all of im- 
mediate Acts, or the direct and inevitable Effects of the Defend- 


ants immediate Acts. And I admit that the Defendant is an- 


ſwerable in T reſpaſs for all the direct and inevitable Effects 


cauſed by his own immediate Act. But what is his own im- 


mediate Act? The throwing the Squib to Yates's Stall. Had 
Yates's Goods been burnt, or his Perſon injured, Shepherd muſt 
have been reſponfible in Treſpaſs, , But he is not reſponſible 


for the Acts of other Men. The ſubſequent throwing acroſs the 
E Market-houſe by Willis, is neither the Act of Shepherd, nor 
| the inevitable Effect of it. Much leſs the ſubſequent throwing 


by Ryal. 


Slater and Barker was firſt A Motion for a new Trial after 
Verdict. In our Caſe the Verdict is ſuſpended till the Deter- 
mination of the Court. And though after Verdict the Court 


j = not look with Eagle's Eyes to ſpy out a Variance ; yet, when 


neſtion is put by the Jury upon ſuch a Variance, and it is 


3 the very Point of the Cauſe, the Court will not wink 


2painſt the Light, and ſay that Evidence, which at moſt is onlx 


applicable to an Action on the Caſe, will maintain an Action of 
Treſpaſs. 2. It was an Action on the Caſe that was brought; 
and the Court held the ſpecial Caſe laid to be fully proved. 


So that the preſent Queſtion could not ariſe upon that Action. 


z. The ſame Evidence that will maintain Tre/þaſ5, may alſo 


frequently maintain Caſe, but not e converſo. Every Action of 


Treſpaſs with a per quod includes an Action on the Caſe. I 


may bring Treſpaſs for the immediate Injury, and ſubjoin a 
| per quod for the conſequential Damages; 


or may bring Caſe 
for the conſequential Damages, and paſs over the immediate In- 
jury, as in the Caſe from 11 Mod. 180. before cited. But if I 
bring Treſpaſs for an immediate Injury, and prove at moſt only 
a conſequential Damage, Judgment muſt be for the Defendant, 
Gates and Bailey. Tr. 6 Geo. * * Wilt. 313. 


It is ſaid by Land 1 and very juſtly, in N and 


| Clarke, . We muſt keep up the Boundaries of Actions, other- 


* wile we ſhall introduce the utmoſt Confuſion.” As I there- 
fore think no immediate Injury paſt from the Defendant to the 
Plaintiff, and without ſuch immediate Injury, no Action of 

Vo I. II. | 3 Treſpaſs 
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; Daene Act, he is anſwerable for all the 


Remedy. The Line is very nice between Caſe and Treſpaſs upon 


he himſelf had perſonally thrown the Squib in the Plaintiffs 


Defence, and deprived them of the Power of Recollection. 


would not have been anſwerable for the Conſequences. ' What 


| poſed that Neceſſity upon them. As to the Caſe of the Foot- 


ns, 
Treſpaſs can be maintained, Ii am of 8 that in this Action 
Judgment ought to be for the Defendant. | 


Gould Juſtice was of the ſame Opinion with Nares Juſtice, 
that this Action was well maintainable. The whole Difficult 
lies in the Form of the Action, and not in the Subſtance of the 


theſe Occaſions ; I am perſuaded there are many Inſtances where. 
in both or either will lie. I agree with Brother Nares, that 


Conſequences ; and Treſpaſs will lie againſt him, if the Con- 
ſequence be in Nature f Treſpaſs. But, excluſive of this, ] 
think the Defendant may be conſidered in the ſame View, as if 


Face. The Terror impreſſed upon H7/lis and Ryal excited Self. 


What they did. was therefore the inevitable Conſequence of the 
Defendant's unlawful Act. Had the Squib been thrown into 
a Coach full of Company, the Perſon throwing it out again 


Willis and Ryal did, was by Neceſſity, and the, Defendant im- 


ball, I think that if all the People aſſembled act in Concert, 
they are all Treſpaſſers; 1. from the general miſchievous Intent; 
2. from the obvious and natural Conſequences of ſuch an AR, 
Which Reaſoning will equally apply to the Caſe before Us. 
And that Action of Treſpaſs will lie for the miſchievous Con- 
ſequences of another's Act, whether lawful or unlawful, appears 
from their being maintained for Acts done in the Plaintiff's own 
Land. Hardr. 60. Courtney and Collet, Ld. Raym. 


I ſhall not go over again the Ground which Brother Nares has 
relied on Ws explained, but concur in his Opinion, that this 
Action is ſupported by the Evidence. 


De 28 | Chief Juſtice. 


%) u... TTT ES . 


This Caſe is one of thoſe wherein the Line drawn by the 
Ei between Actions on the Caſe and Actions of Ten is 


very nice and delicate. 


$5 - 
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Treſpaſs is an Injury accompanied with Force, for which 
an Action of Treſpaſs vi & armis hes againſt the Perſon from 
whom it is received. The Queſtion here is, whether the Injury 
received by the Plaintiff” ariſes from the Force of the original 
Act of the Defendant, or ir om a new Force by a third Perſon. 


I agree 1 my Brother B/ack/lone as to » the Principles he has 
lid down, but not in his Application of thoſe Principles to the 
reſent Caſe. The real Queſtion certainly does not turn upon 
the Lawfulneſs or Unlawfulneſs of the original Act. For 2 2 IJ 
tions of Treſpaſs will lie for legal Acts, when they become 
Treſpaſſes by Accident. As i in the Caſes cited of cutting Thorns, 
& lopping of a Tree, ſhooting at a Mark, defending oneſelf by a 
Stick which ſtrikes another behind, Sc. They may alſo 
not lie for the Conſequences even of illegal Acts, as that of 


caſting a Log in the Highway, Sc. But the true Queſtion 
is, whether the Injury is the direct and immediate Act of the 


Defendant, and I am of Opinion that! in this Caſe it is. 


The throwing the Squib was an Act unlawful and tending to 
affright the Byſtanders. So far, Miſchief was originally intend- 
ed; not any particular Miſchief, but Miſchief indiſcriminate 
and wanton. Whatever Miſchief therefore follows, he is the 
Author of it; Egreditur Perſonam, as the Phraſe is in 
criminal Caſes. And though criminal Caſes are no Rule 

for civil ones, yet. in Treſpaſs I think there is an Analogy. 
Every one who does an unlawful Act, is conſidered as the 
Doer of all that follows; if done with a deliberate Intent, 
the Conſequence may amount to Murder; if incautiouſly, to 
| Manſlaughter. Fe,. 261. So too in Ventr. 295. A Perſon 
breaking a Horſe in Lincoln's Inn Fields hurt a Man, held that 
Treſpaſs lay: and 2 Lev. 172, that it need not be laid /ezenzer. 
look upon all that was done ſubſequent to the original Throwing 
28 a Continuation of the firſt Force and firſt Act, which will 
continue till the Squib was ſpent by burſting. And I think 
that any innocent Perſon removing the Danger from himſelf to 
another is juſtifiable ; the Blame lights upon the firſt Thrower. 
The new Direction and new Force flow out of the firſt Force, 


| 2nd are not a new Treſpaſs. 


| The Writ in the Regiſter 95 6, for Treſpaſs in maliciouſly. 
cutting down a Head of Water, which thereupon flowed down 
| | to 
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In Treſpaſs 

for Hunting, 
laid upon the 
Statute 4& 5 


eu 


againſt the 
Defendant as 
524% Halute Per- 
' fon, & c. if 
the Plaintiff 
* proves the 
Treſpaſs but 
not the Cir- 
cumitances 


under the Sta- 


tute, he ſhall 
recover as in 
common Ac- 
tions of Treſ- 
paſs, viz. no 
more Coſts 
than Dama- 
es, if the 
amages are 
under 405, 


make a Difference: 


— 


to and 1 another's Pond, ſhews that the j immediate 
Act need not be inſtantaneous, but that a Chain of * Con. 
nected together will be ſuſkcient, | 


It has been urged that the Intervention of a free Agent wil 
But I do not conſider Willis and Nyal as 
free Agents in the preſent Caſe, but acting under a compulſise 
Neceſſity for their own Safety, and Self-Preſervation. On theſe 
Reaſons I concur with Brothers Gould and Nares that the 
preſent Action is maintainable. | 

Poſtea to the Plaintiff. 


| Pallagt againſf Roll. 
e „ 0 Got _ Ly | 
PASS, for that thE Defendant * being a diſſolute 
H « Perſon, neglecting his Employment, en following 
« Hunting and other Game, and by no means qualified by Lay 
* ſo to do,” broke and entered the Plaintiff's Cloſes, and with 
Dogs, Guns and other Engines for Deſtruction of the Game, 
hunted upon the faid Cloſes, trod down the Graſs and Corn, 
and broke the Fences, &c. ** againſt the Form of the Statute.” 


On Not Guilty pleaded, and Iflue thereon, a Verdict was 
found for the Plaintiff at Bury Aſſizes for one Shilling Da- 
mages, ſubject to the Opinion of the Court upon this Caſe, 


The Defendant was not qualified in his own Right to kill 
Game, but was, and for three Years had been, a menial Ser- 
vant and Huntſman to Robert Leman Eſq; a Gentleman of 
1500/7. per Annum Eſtate, who has kept Hounds theſe t twenty 
Years; and the Defendant in December 1771 went out by his 


. Maſter's Orders with the Hounds, his Maſter not being pre- 


5 ſown with Wheat. 


ſent, and was beating over the Plaintiff's Grounds. The Plain- 


tiff defired the Defendant to go off his Land, which he refuſed, 


and at length found a Hare, and hunted her over ſeveral Pieces 
of Land mentioned in the Declaration, two of which were 


1% Whether, if the 8 ſhould PE of Opinion FEA the | 
| Defendant i is not a . Perſon, Sc. under Stat. 40 


2 
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5 y. & M. c. 2 z. $ 10. the Plaintiff can recover againſt 
him in this Action, or whether he ought to have brought 
a common Action of Treſpaſs guare Clauſum fregit, 


This Caſe was argued by Sayer for the Plaintiff, and 2 
for the Defendant. And 


By De Grey Chief Juſtice. We have no Doubt but that the 


Defendant is not a diffolute Perſon, Sc. within the Meaning 


of the Statute. The only real Queſtion 1s, whether, as this 
Action is framed, the Plaintiff can recover any thing? He cer- 


tainly cannot have his full Coſts ; if he cannat recover any thing, 


but is nonſuit, he muſt pay Coſts: if he can recover as upon 
a common Action of Treſpaſs, he faves his Coſts. Now cer- 


tainly any Man might have always brought an Action of Treſ- 
pats for hunting upon his Grounds. For this Injury, among 
others, the Statute of Glouceſter gave Coſts as well as Damages. 
The Statute of Car. 2. to prevent Vexation, lowered the Coſts, 
and if leſs than 40s, recovered, gave no more Coſts than Damages. 
The Statute 4 & 5 V. & M. reſtored full Coſts again, even in 

Caſe of ſmall Damages recovered againſt diſſolute Perſons, in- 
ferior Tradeſmen, Cc. This Statute gives no new Cauſe of Ac- 


: tion: The old Right of Action always exiſted, and does ſtill 
exiſt, The Plaintiff complains of a Treſpaſs, and ſues for the 


common Law Remedy. He allo ſtates collateral Circumſtances, 


Wich under the Statute would intitle him to Coſts upon a 
Verdict for ſmall Damages. If he proves thoſe Circumſtances, 


he has his full Coſts; if they are not proved, they are mere 
Words of Surplufage, and the Defendant ſtands exactly in the 


ſame Situation as if the Statute 4 & 5 V. & M. had never 


been made. Many Caſes in the Books have been cited, - but 
none applicable to the preſent Queſtion. For the only Point 
upon which the Court gives their Opinion is, that the Cir- 


cumſtances ſtated and not proved do not affect the Cauſe of 
| An itſelf, but merely a collateral N 1 of Colts. 


Gould, Blackſtone, and Nares accordant. 


Poſtea to the Plaintiff, and Verdict entered by Conſent; : 


that the Jury find the Defendant- not a diffolute Per- 
on, Sc. but Guilty of the Treſpaſs, Damages one 
1 1 55 Colts « one es 
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1 ol John ** hitten 1 Ann his Wiz, Adminifirass of 


I, 25 As 0 29 
0. in 9 rover "if 
the . of 
0- the T hing be 
uncertain, 
or the Plain- 
tiff inſiſts up- 
on going for 


| ſpecial Dama- to be ſettled to the Uſes of the Marriage. 


1 Ju 
BY 


Jo _ THO: againſt William Full 

= Gro ,, 

\ROV of "I a Bond of 400. given 5 Thong Mogg. 
ward Father of the Plaintiff Ann, as Part of her Portion, 

to John Hunt, who was her firſt Huſband ; and which Bond 

was alleged to be given in Truſt for the Purchaſe of an Eſtate 


On Hunt 8 Death 


ges, the Court in 1762, Ann took out Adminiſtration, and depoſited this Bond 


will not {tay 
Proceedings 
on Delivery 
of the Thing 
ſued for and 


C olts. 


in the Hands of the Defendant her Proctor. She afterwarg; 
married the Plaintiff 7% Whitten in 1766, who turned he: 
out of Doors in two Months, and demanded this Bond of Full. 
On the other hand, the Wife, and her Father the Obligor, for. 
bad him to part with it; and filed an Injunction Bill in 1767 


to prevent the Plaintiff ſuing the Defendant, and the Defendant 


from delivering it up. Thus it reſted, till after the Death of 


Woodward the Obligor in 1769 and his Widow i in 1771, where. 


by the Plaintiff Ann became intitled to an Annuity for her 
Life of 1306/. 105. per Ann. —Whereupon the Plaintiff Mitten 
took her home again, and again demanded this Bond of the De- 
fendant, who was adviſed not to part with it, unleſs called upon 
in a legal Way. 
tion in the Name of his Wife and himſelf. 


Nl it was now 3 for the Pant, that on delivering 


Davy for the Plaintiff ſhewed Cauſe, that the Plaiatiff had for: 
tained great Loſs by the Detention of this Bond till after the 


Death of the Obligor, as would appear upon the Trial; and 


cited Fiſher and Prince, 3 Burr. 1363. that when Trover 


is brought for a Thing of fixed and determinate Value, where 
that Value is the ſole Meaſure of Damages, the Courts (to pre- 


vent Vexation and Expence) will permit it to be delivered up 
on Payment of Coſts. But where the Value is uncertain, or ” 


_ Tort is alleged for which the Jury is to aſſeſs Damages, the 


2 N Court 


Upon which the Plaintiff brought this Ac- 


up this Bond, and Payment of Coſts, all Proceedings might 
ſtay. | 


of 


Eaſter Term 13 Geo. 3. C. P. 


993. 


Bn ——_—_—_——— 


Court will not permit ſuch Delivery, as oy evade the 1 
tiff's Remedy. 


And by De Grey Chief Juſtice and rot. Cur. Though this 


g ET upon the Circumſtances diſcloſed ſeems to be an unfavorable _ 


Caſe, yet we cannot ſtay Proceedings on delivering up the Bond, 
if the Plaintiff inſiſts upon going for ſpecial Domus 


Rule dich 


1 rſon age 25 Mary Meadon. 2 3 
: Lu ehe. 22 Ft Woes 


D V moved to a the Defendant Margaret Meadon, 

(arreſted by the Name of Mary Meadon Spinſter) on a com- 
mon eee as being a Feme covert; upon her Af- 
fidavit, that ſhe was married the zoth of October 1764, at St. 
Margaret's M. eftminſter to George Frederick Meadon, with whom 
ſhe has ever ſince cohabited, and he is generally known to be 


her Huſband; but that the was arreſted by the Defendant laſt P 


February for 23 J, though the Cauſe of Action (if any) aroſe 
fince the Coverture, and that the Plaintiff then knew her to be 
the Wife of George Frederick Meadon. 
giſter of St. Margaret's was alſo produced, whereby it appeared 


that on the zoth of October 764. Frederick Meadon was married 
to Margaret Hughes, by Licence and Mother's Conſent. And Aa/ i '7 of 


a Bill of Exchange drawn by George Meadon was alſo produced, 
which the Defendant offered to the Plaintiff to be changed for 
her on the 1oth of February 1772, their Day when their Dealings 


commenced. 


Burland for the Plaintiff ſhewed for Cauſe an Affidavit, 
whereby he denied that when the Cauſe of Action aroſe he knew 
the Defendant was the Wife of George Frederick Meadon, or 


| that George Frederick Meadon was then living. That he has 
E Hince learnt that he reſides in Portſmouth, and ſhe at the Time 


of contracting the Debt at Cheljea, and now in Pall-mall. 


Per Cur. Where a Tradeſmen gives Credit to a Woman of 


denteel Appearance, for Articles of Dreſs not much beyond her 
| Level 


A Copy of the Re- 


3 1 3 


eee, 
not diſcharge 
a Feme co- 

vert on com- 
mon Appear- 
ance, unlefs 

the Coverture 
be open and 
notorious, 


4252 


a 


80. 
ao 


Faſter Term 15 e. F. 


— 


Level (as was the preſent Caſe, the Plaintiff keeping a Ware. 
| houſe in Taviſtock Street) and he does not know her to be, 
married Woman, nor does ſhe inform him ſo, nor is her Cover. 


ture of ſuch ſufficient Notoriety as upon reaſonable Enquiry he 
might find it out; if in ſuch a Cale he brings his Action 
and arreſts her as a Feme ſole ; | 
pole in this ſummary Way to deliver a Woman in ſuch Circum- 
ſtances, as contributed to impole upon the Plaintiff, but will 
leave her to plead her Coverture. Though they would certainly 
diſcharge a Feme covert, who lived openly with her Huſband, 
however the Plaintiff might pretend Ignorance of it; for then it 


is his Day to inform himſelf. 


But in the preſeat Caſe, though the Plaintiff's Affidavit is 
very cautiouſly worded, and 1s not ſo explicit as it ought to be, 
yet as from the Confuſion of the Chriſtian Names of the ſup- 
poſed Huſband it is by no means clear. to the Court that the 
Defendant is really a Feme covert; and, if ſhe was, there 
was not a ſufficient Notoriety of it to the World, ſo as to in— 


title her to her Diſcharge in a ſummary Way; nor is it 


to be conceived that if ſhe was really the Wife of a Man in 


a gentee] Office, he would have let her remain in Goal from 


February laſt to the 23d of May for 23/7. without giving Pail 


Proceedings 
in Ejectment 
ſhall ffay, till 
Coſts of a 
former Eject- 
ment paid, in 
which the 
Leifor of the 
Flaintift ne- 
ver entered 
into the Con- 
jen t-RNule. 


G4. S 


X. MPE moved to ſtay R in this Ejectment, till 


for her; upon all theſe Accounts the Court does not 
think it ay to interpoſe, but will leave her to her te- 
gular Remedy. 


Rule diicharged. 


Smith on tne Demiſe of Ginger again! Barna- diſta n. 


the Coſts of two former Ejectments, brought on the ſame 
Title, were paid; - and it was alleged, that in thoſe, upon 
the Tenant's entering into the common Rule, the Leſſor of 


the Plaintiff had neglected to enter into the Conſent-Rule, and 


no further Proccedings were had: which was very vexatious and 


oppreſiive to the Tenant in Poſſeſſion, as there was nobody of 
whom he could recover his Coſts [See e and Badtitle 


H. 11 Geo. 3 Jo. 763 = 


1 nde: . N 5 Bur 


ann i. 1 


the Court will not inter- : 


n i 1 _ 


ii 


ne 


J)N 
* 
on 


77 


1d 


of 
tle 


nd 
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nnn 


4 


c 


Burland found for Cauſe, hs 4 was a new Attempt, 


| 23s no Coſts were payable till the Leſſor of the Plaintiff ; joins in 


the Conſent-Rule. And, being new, the Court took from laſt 


= Term to this to conſider of it. And now 


Per De Grey Chief Juſtice and 70 Cur. 


We think this Application very juſt and reaſonable. It is 4 


ſaid, that a Leſſor of the Plaintiff is not made anſwerable for 
Coſts by the Tenant, or a new Defendant's, entering into the 
common Rule; till he himſelf joins in- the Conſent-Rule by 
ſigning it, and thereby making his Option to proceed againſt 
the new Defendant. This, whether reaſonable or not, has 
given riſe to the preſent Doubt. But we think (and it is not 


our own Opinion only, but that of other Judges) that, whatever 


Foundation there may be for the Practice alluded to, yet when 
the Court ſees manifeſt Vexation and Oppreſſion, as in the pre- 


bent Caſe, it will exerciſe its Juriſdiction over this fictitious 


Proceeding to prevent it. | 
Rule made abſolute 


The End of Eaſter Term 13 Geo. 3. 1773. 


"Trinity Term | 


L Geo. 3. 773. 


Fox againſi Chandler. 


ILS ON moved to plead three Pleas to Debt on a Bond Non eff aun 


of forty Years ſtanding; 1ſt. Non eft faFum. 2d. An In- 


ſolvent Debtor's Act in 1767. 3d. Solvit poſt 4 No Cauſe incompardl 
Vor. II. 3 M was 


——. 


JS act . 
2 


_ Solvit - 
diem, are 


. 


— 


L 8 5 - wack —— 


96 Trinity Term 13 Geo. 3. C. P. 


Was ſhewn, and the Rule made abſolute as to the laſt two 
| Pleas, but diſcharged as to the firſt, as being contradictory to 


the others. 

F letcher againſs Dickenſon Clerk. 
Q. 1 4 CTION on this Statute 21 Hen. 8. c. 1 3. fa. 26. for 
more than the Penalty of 10/7. 21 Month for Non-Reſidence. There 


one Penaity 


er Non-Re- were eleven Counts for Non-Reſidence tor eleven ſingle Months, 
pence can d a twelfth for abſenting himſelf two Months together, The 


be recovered AN 
in one Year ; Defendant had pleaded the general Iſſue, Nil deber, in the Va- 


==MT, if 
i, whether / cation; and now moved for a Reference to the Prothonotary to 


ſeveral 
Gounts are ftrike out the OY Counts. 


/ neceſſary in 
the Decla- 
xTSgoR 


"The Queſtion made was, if more than one Penalty can he 
recovered for Non-Reſidence in any one Year: the Statute pro- 
A . A fc. Ting, that if the Party be abſent for one Month together, or 
2 R A two Months at ſeveral Times, in any one Year, he ſhall forfeit 


Ne AO for each Default 10/. Whereas in the fame Statute, fe. I. 
The Forfeitures for farming Lands, or keeping Tan- 


o & 32. 
; [ef 4 "ap _— Brewhouſes is ſo much for every Week or Month. 
= WY And, if more than one can be recovered, whether the Whole 
4 F may not well be comprized in a ſingle Count ; as in the Pre- 
a CA. 7 fc Wedcnts cited from Cro. Car. 146. Moor. 540. Raſtel Entr. 599. 


„e. 181 138. Sav. 32. | 
| (e G v | | EE 
; The Court would not determine ſuch a Queſtion in this 


collateral Way, but recommended to the Parties, and they con- 

C ſented, that the Declaration ſhould be reduced to three Counts; 

2 _ one for the Month of Auguſt 1772 ; —— another for the 

| Ju Re remaining ten Months ; and the third for abſenting him- 
ſelf two Months together ; _ the former Rule was diſcharged. 


— 


3 3 pA. 493, Rowning againſt i 


4 h Wav. Y þ 1A ASE, againſt the Deputy Poſtmaſter of fich for not 


Yo Eng e delivering Poſt Letters (directed to the Plaintiff at Ipfiorch) 


7 mages, lies at his Place of Abode in the ſaid Town. The Defendant pleads 


againſt a D ä | | = 
puty Poſt- 1 ; | the 
1alt-r for t | | 

Non- delivery of Letters, gratis, in a Country Poſt Town. 


MILEY 
110 5. 869. 9 * 


nl 


— — 


Trinity Term I3 Geo. 3. c | 


JETT: 


1 Po general Ive, Not Guilty, and at Bury Aſſiſes in "IM 


Summer 1772 a Verdict was found for the Plaintiff, ſubject to 
the following Caſe. 4 | 


That the Def ie is Deputy. Polt of Iofeoieh, ap- 
ointed by the Poſtmaſter General; and that the Plaintiff is an 
Inhabitant of Ipſavicb and his place of Abode well known to 


the Defendant. 


previous to 1741 the Letters from 1 were delivered to | 


the Inhabitants of 1p/wrch at their reſpective Places of Abode, at 
the legal Rate of Poſtage only; but they had immemorially 
paid 1 d. extra. for Letters brought from Norfolt and Suffolk, 
being delivered at a different Time of the w from the London 


Letters. 


In 1741 A daily Poſt was eſtabliſhed between Tpfaoich and 
London, inſtead of thrice a Week as before; and public Notice 


was given to the Inhabitants, that all who choſe to have their 


Letters delivered at their Houſes, muſt pay ah additional Half- 


penny (beſides the Poſtage) for each Letter, whether brought 


from London or elſewhere. With which Notice the greateſt 
Part (if not the Whole) of the Inhabitants, and the Plaintiff 


among the Reſt, complied, till April 1772, when he refuſed any 
| longer to pay the ſame. 


The ban Wees no Salary from the Defendant for 


the Delivery, nor does ſhe account to him for the Recompence 


ſhe receives, but applies the ſame to her own Uſe. 


On the 1ſt of April 1772, the Defendant received ten Letters by 


the London Poſt, directed to the Plaintiff at Ipfwich, which he did 


not ſend to or deliver at the Plaintiff's Place of Aung but Mons 
tained the ſame ten Days 1 in his Office; 


9u. Whether the m as Poſtmaſter of Ipfeoich, is 
| obliged to deliver the Letters to the Inhabitants of Ipfeich at 


die RI en of Abode. 


This Caſe was — laſt Hila Term by I/alker for the 


Plaintiff, and Foſter for the Defendant; and again in Eaſter 


Term 


908 


Trinity Term 13 Geo. . C. p. 


See alſo 2 
Sau nd. 407, 8. 
ſect. , 10, 11. 


quitting Poſſeſſion of the Letters amount to the Idea of De- 


And now 


looked upon (as urged at the Bar) in the Light of a common 


Reign of Fac. 1. to 9 Ann, pretty nearly as given in my Com- 


tion on the Stat. 9 Ann. c. 10. to explain the Meaning of the 
Word Delivery. For the Duty of the Poſtmaſter general is 
N y ge 


ters, any more than if he had kept them in London; and yet 


— 


: 1 by Hill for che Plaintiff and Burland for the Defendant, 


De 2 Chief Juſtice ee the Opinion of the Court. 


The Queſtion for the Deciſion of the Court is, whether the 
Poſtmaſter has done his Duty by leaving the Letters at the 
Poſt- Office; or whether he is bound to deliver them at the 
reſpective Places of Abode of the Perſons to whom they are di- 
rected. This is not to be conſidered in the Nature of a Private 
Contract between Man and Man; nor is the Poſtmaſter to be 


Carrier. But the Duty ariſes out of a great public Truſt; 
ſince the legiſlative Eſtabliſhment of the Poſt-Office by the Sta- 
tutes of Charles the ſecond and Queen Anne. [His Lordſhip 
then accurately ſtated the Hiſtory of the Poſt-Office from the 


mentaries, Book 1. c. 8.] 


The preſent Queſtion is now merely a Queſtion of Conftruc. 


in & 2. deſcribed to conſiſt (inter alia) in receiving, diſpatching, 
ſending, and delzvering all Letters and Pacquets whatſoever, 
In the Execution of this Duty the Poſtmaſter appoints as many 
Towns as he thinks fit. London is the Center of all. Each 
little Poſt-Town in the Country is a little Center, a Terminus 
a guo and ad guem for all the neighbouring Villages. By the 
Proclamation in 1635 (Rym. Fed. Tom. xix. 649.) the Poſt 
maſter was directed to leave all Letters at the Pofthouſe in each 
Town. But it is obfervable that theſe Words have been drop- 
ped ever ſince; and inſtead thereof the Word Delivery made 
uſe of. Now Delivery ex vi termini implies a Delivery to the 
Perſon, not a mere bringing to a Place, unleſs by ſome Qua- 
lification of the Phraſe. Nor does a mere Abandonment or 


livery. The Poſtmaſter general, who by his Servants and De- 
puties carries the Letters from his Office in London to his 
Office 1n Ipfwich, does not change the Cuſtody of the Let- 


ſuch Change of Cuſtody i is ellenzial to the Notion of Delivery. 
I | | Agua: 


— 


Trinity Term 13 Geo. 3. CM 


a 


Again: When Letters are brought to a Poſt-Town, they 
muſt either be fetched by the Inhabitants in Perſon ; — or 
they muſt employ a Perſon to fetch them for them ;——or the 
Poſtmaſter muſt cauſe them tobe delivered, either for a Re- 
ward, or gratis. The firſt is totally impracticable. 
ſccond Way, they are expreſsly forbidden by /e&. 17. to join 
in employing a Perſon to fetch and deliver them. With 
regard to the third, it was determined in Barnes and Foley in 
B. R. Hil. 1768 (the Bath Caſe) that the Poſtmaſter could 
not demand any thing for the Delivery ;—— it follows, there- 
fore, in the laſt place, that he muſt deliver them gratis. 


several Obſervations to the ſame Purpoſe ariſe from differ- 
ent Clauſes of the Act. In fe. 39. The Confideration is ex- 
preſſed to be for delivering as well as carrying. By fed. 22. 
A Perſon may be employed to carry Letters from the Poſt- 


want of due Directions. If the Perſon cannot be found, the 


ty to inquire after him. By ſect. 30. if the Perſon to whom 
a Letter is delivered refuſes to pay the Poſtage, a ſummary Re- 
medy is given. By ſect. 15. Foreign Letters are to be carried 
by the Captains of Ships to the General Poſt-Office, for the 
Purpoſe of being delivered according to their Directions. 
Are foreign Letters to be delivered, and inland left at the 
„„ „ 


the 4 Geo. 2. and 5 Geo. 3. wherein particularly the Limits of De- 
liver are mentioned as eſtabliſhed by Uſage. And hence aroſe 


in the Court of King's Bench determined, that the Poſtmaſter 


| very. | 


Indeed the Impracticability of a perſonal Delivery at the Of- 


Vor. II. | 3.N bliſhment 


As to the 


Town into the Country by the Inhabitants, but not from one 
Part of the Poſt-Town to the other. By /e&. 40. Letters are 
not to be detained at the Poſthouſe before Delivery, unleſs for 


Letter is to be returned. It is therefore the Poſtmaſter's Du- 


Similar Obſervations will ariſe from a Peruſal of the Statutes of 


the Cyouceſter Caſe of Stock and Harris in Paſch. 1771, where 


was bound to deliver gratis within the zſual Limits of Deli- 


fice ſtruck the Officers of the Poſt-Office in London fo forcibly, | 
that they have ever ſince the Erection of the preſent Eſta- 


Trinity Term 13 Geo 3 C. P. 


— ——_ 
* 


bliſhment employed Runners to deliver gratis in London. No 
different Rule is laid down by the Act for Delivery in the 
great Foſt-Town of London, and in other Poſt-Towns in the 
Kingdom. In York and Briſtol they always deliver gratis. 
And in molt other great Towns in the Kingdom they do, or did 
till lately, deliver in the fame Manner. And, upon the whole, 
the Opinion of this Court upon the general Queſtion is, —. 
that where Poſt-Towns are eſtabliſhed 1 ought to be > de- 


livered gratis therein. 


But it has been objected, 1. That this Action does not lie 
againſt the Deputy Poſtmaſter, but ſhould have been brought 
againſt the Poſtmaſter general. But we think that, in all 
Caſes, Deputics are anſwerable for their own perſonal Mis. 
feaſance, ſuch as detaining the Letters in queſtion ; and in 
the preſent Caſe, the Deputies are made by the Act of Parlia. 
ment, ex nece{/itate ret, ſubſtantive Officers, and their Duty point- 
ed out as ſuch. And it 1s fitter for the Subject to reſort to them 
for Satisfaction for Injuries done by themſelves, than to their 


Principals. 


Obj. 2. The Plaintiff ſhould have raged for the Penalty 
inflicted by the Statute. But if the Action lies at Common Law, 
as we think it does, the Penalty is only an accumulative Sanction. 
And in Stock and Harris, where there was a general Demurrer, 
no ſuch Queition was made. Therefore per tot Cur. 


| Poſtea to the Plaintiff. 


Dowſland againſt Thompl on, and others. 


Two Parts of S SU MPSIT for F reight of Goods . . . 
e e London on board the Peggy, whereof the Plaintiff was Maſ- 


off are as two 
Counts n a ter, with other Counts for Suantum meruit, &c, Damage 1000 /. 


Declaration; | | : : 33 
T the Defendants plead, 1. Non afſumpfit; on which Iſſue is joined. 


: and ifone Part 
be good, ge- | 3 2. 3 BE N . . 5 
nes Dede 2. That the Goods were ſpoilt on board by the Negligence of 


_ et : the Plaintiff, whereby he became indebted to the Defendant in 
i : V NOIE 1S . | . a 
| 10, oo0 /; and they al ſo plead a general Set-Off of 10, ooo! for 


Work and Labour, pat: had and received, &c. To this 2d 
"Plea. 


2 


— 
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Plea the Plaintiff demurs, and afligns for Cauſe, that the Mat- 


ters of Damage above ſuppoſed in ſpoiling the Goods are not 
competent to be ſet off againſt the Demands of the Plaintiff; 
and the Defendant joins in Demurrer. 


Watker for the Plaintiff argued, that nothing could be ſet off 
but that for which an Action of Debt might be brought, and 


See Freeman 
and Ayer. 
BR. N. 


that, as both Parts of the 2d Plea were to be conſidered as making vn * K 


only one Plea, the general Demurrer was good; though the 
Cauſe aligned extended only to the firſt Part of the Plea. 


Burland for the Benn inficted, that Damages ariſing from 
Contract might be ſet off againſt Damages ariſing from another 
Contract; but otherwiſe, where on either Side they ariſe from 

a T;rt, But if the firſt Part of the Plea was bad, ſtill they had 
a Ri oht to avail themſelves of the ſecond Part, which was good. 


For different Parts of a Plea (eſp-cially a Plea of Set-off) are 


as ſcvcral Counts in the fame Declaration: of which if any one 


is good, it is ſufficient on a general Demurrer. 

And of that Opinion was the Court, who (without entering 
into the firſt Queſtion, whether the Matter of Damage could 
or could not be ſet off) held that the Demurrer to the whole 
Plea was wrong; for that the latter Part was certainly good, 
2nd the different Parts are to be conſidered as different Counts 
ia the ſame Declaration. 


Walker, perceiving the Opinion of the Court to be againſt him, 
moved for Leave to withdraw his Demurrer, and had a Rule 
to ſhew Cauſe; which was afterwards (Gou// Juſtice difſentiente, 
unleſs he would take Iſſue upon the Plea, and io try the 3 
made 


Abſolute, on Payment of Coſts. 


Andrews againſt Sharp. 


04 p Y moved for an Attachment againſt the Coroners of 
| Middleſex for not attaching the Sheriff, againſt whom an 

Attachment directed * to the Coroners had iſſued, for not 
bringing 


Attachment 
directed to 
Eliſors. 

F. N. J. 5 
62. 64. 68. 
98, 


912 Trinity Term 13 Geo. 3. C. P. 


bringing in the Body of the Defendant purſuant to a Rule of this 
Court: and prayed that the ſame might be directed to E/. ifers to 
BY FE 270 be named by the Prothonotary: and he cited the King and Martin | 


18E4..4.8. and Baker, P. 11 Geo. 3- where ſuch a Rule had been made, 
15 Ed. 4. 24 


Attachment granted, abſolute in the firſt 3 to be 
directed to Eliſors, to be named by the Plaintiff, and 
* by: the ans. 


| Marſhalls Caſe. 


Rule on an Fo STER moved for a Rule to compel one Marſhal, an At- 
| — 1129 Bag torney of this Court, (who had been Deputy to Sir Richard 


Court-Books Sutton, late principal Steward of Earl Spencer) to deliver up 
ro e e de b o . 
ard. the Court-Books to Mr. Parker, the now principal Steward ; 


and cited Stra. 621. 2 Wil: 382. to ſhew that the Court will 
interfere to oblige it's own Attornies to conduct themſelves with 
| Fairneſs and Propriety. Rule to ſhew Cauſe, which was after- 


wards (no Cauſe _ ſhewn) 
Made abſolute. 


Doſto 4 gains % Saund aundys and and oe 


* 3 wi 4 ee. 
r RE SPASS for es and . 2 uf Sy On 


oy oy | Not Guilty and Iſſue thereon, the Cauſe was tried before 
againſt an Of- x 3 . . 
ftccer of Exciſe Lord Chief Juſtice at the Sittings after Hilary Term, and a 


benen golue Verdict for the Plaintiff with 100 Damages, ſubject to the 


ceſsful Search 


after run Opinion of the Court on the following Caſe. 
Goods, un- . . | 


der the uſual | 
Wagons 'of The Plaintiff proved his Declaration. The Defendants in 


two Commiſ- | 
honers, pro- their Defence produced and proved a Warrant under the Hands 


Ano 1 and Seals of Meſirs, Lucas and Stonebewer two Commiſſioners 
av 9. Pats of Exciſe, reciting, © that the Defendant Saunders (an Oticer 
2 þ R. *« of Exciſe) had made Oath before them, that he had Cauſe 
— « to ſuſpect and did ſuſpect, that Tea was fraudulently hid and 
EP. F hs Ay % concealed in the Plaintiff's Houſe, to defraud the King of his 
11 WW. 19 «« Duties, /etting forth in and by his ſaid Oath the Ground of 
"ar _ ion, and the ſame appearing to * to be reaſonable 


40 Ground 


Ms OS ole on ae a 


_ the cnn of October ! 


——— 
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« Ground of Suſpicion ; ; 


« to enter the Plaintiff's Houſe &c, and to ſeize all Tea and 


_ « other exciſable Goods, which he ſhall there find fraudulently 
« concealed : and all Conſtables and other Officers are autho- 


« rized and required to be dah. and aſſiſting therein. 5 Dated 


On which was indorſed this Return; © Honourable Sirs, I 


« have ſearched the Houſe of . on but wn due- | 


66 ceſs. 


But FA Defendants did not produce or prove the Information 
ſtated in the Warrant to have been” made on Oath before the 
Commiſſioners. SES | | 


It was proved, that the Defendant Saunders was an Officer of 
Exciſe; and that the other Defendants, who acted as his Aſ- 


ſiſtants, were two of them Officers of Exciſe, agd one an Officer 
of the mar ” 


N. If upon the Circumſtances the Plaintiff is intitled to re- 
cover ? : 


Sh * 


This Caſe was argued the laſt Term by Burlaud for the Plain- 


tiff, and Walker for the Defendants, and again in this Term by 
Kempe for the Plaintiff, and Glyn for the Defendants, 


De Grey Chief Juſtice. This Queſtion was very fit to be 


lolemnly argued, becauſe it was never yet determined. 


lt ariſes on the Statute of 10 Geo, 1. c. 10. 2 12 & 1 13. which | 
give the Officers of Exciſe an unlimited Power of ſearching 
but if there be Cauſe te 
loſpect any unentered Place, then, on Oath made of ſuch Suſ- 
picion, a Commiſſioner or Juſtice of the Peace may empower the 
. Officer to ſearch. The Officer therefore ſtands in a double Cha- 
_ rafter, as Procurer, and as Executor of the Warrant. It is ſaid, 


if entered Places in the Day-time ; 


that the Officer is juſtified in executing this Warrant, as much 


as 2 Sheriff's Officer 1 in executing thoſe. iſſued by the Sheriff. 
"You. x 3 0 But 


they therefore judge it reaſonable. 
and do authorize and impower the ſaid Defendant Saunders, 


1 5 
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But the Law n the Exciſe Officer as the Party pro- 
moting, acting for his own Intereſt, and not. bound to obey the 
Warrant, if, after he has received it, he finds his own Suſpicions 
ill founded. Therefore he is not like a Sheriffs Officer. Nor 
is he like a Proſecutor, when a Bill is found b a grand Jury; be. 
cauſe there muſt be ſome Fact, and not merely a Ground of Sy. 
picion, found upon Oath by that. Jury. The Queſtion therefore 
is, whether the Officer 1s not liable, if he procures and exe. 


cutes a Warrant without good: Grounds of Suſpicion. There 


may be good Grounds. of Suſpicion, without an actual Seizure 
of Goods ; ; for (among other Inſtances) it is clear from the Sta. 
tute of 6 Geo. 1. c. 21. ſed. 39. that there may be Circumſtances 
where an innocent Party may give good Ground of Suſpicion; 
and in conſequence ſuffer a Damage without an Injury, by his 
own Fault. 


But the Suſpicion muſt be very well founded, to juſtify en- 
tering an Houſe without the Owner's Conſent. Every Man's 
Houſe is his Caſtle.. Lord Hale 2 H. P. C. 150. lays donn 
theſe Guards upon executing Search Warrants, even at common 
Law. 1. There muſt be an Oath. 2. Grounds declared. 2: The 


Warrant muſt be executed in the Day-time. 4. By a knownOtfficer, 


5. In the Preſence of the Party informing. Yet though all theſe 


Precautions are obſerved, the Informer is liable to an Action, 


if * faund. - He is Jus: or not * the Event. 


tr = TY to be a very - clean Cale to warrant the Search of 


Houſes for a Fraud FG; in the . by the Oath of the 


Par ty intereſted. 


- 
- 


In the 1 wy the Statute af x I2 1 2. c. 19. Power 
may be given by the Barons of the Exchequer to make Scarch 


iu the Daytime. And any Perſon ſo authorized by V/rit of 


Aſſiſtance may ſearch, in the Day- time, and accompanied by a | 
Peace-Qficer. But he is ſtill, only ind in an Action of 
80 8 by the Event. | 


Z = the preſent Caſe, the Commiſſioners have no general Power 
of inveſtigating the Grounds of the Information. But. they are 


bound to act on the Oath of the Informer. They have n no Power to 


2 | ſum mon 


w- 


—” O © mn 
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ſummon Evidence or even the ſuſpected Party. Indeed that would 


defeat all Purpoſes of Searching, for upen ſuch Notice the Goods 


would be ſure to be removed. This differs it from the Provi- 


ſion of 11 Geo. 1. c. 30. where the Commiſſioners are to ſum- 
mon the Party,. on- Information or Suſpicion. of falſe. Entries, 


becauſe 1 in ſuch Caſe the Goods are not removable. 


By the Laws of Exciſe, Perſons in peculiar Circumſtances of 
Trade are liable to be always ſearched. - Others. not without 
ſetting out the Ground of Suſpicion to be judged of by the 
Commiſſioners or Juſtices. Thus the uncontrolled Power of 


Searching in ef. 12. is reſtrained by the Proviſo in ſect. 1 13. It 


15 4 Permiſſion which precludes all Reſiſtance. 


There is no Occaſion to fon whether the Commiſſioners are 


or are not liable for improper Exerciſe of their Judgment. 
The obliging the Warrant to be directed to the Informer, points 
out to the Party injured where his Remedy certainly: lies. The 
Officer then acts at his own Peril. 


This makes the two Branches of the Revenue Laws, the 
Exciſe and Cuſtoms, uniform. In neither the Production of 


the Search Warrant 1s in itſelf a. ſufficient Juſtification to the 


Party. who procures it to be. iſſued. 


I WER An think hb plaintiff intitled to recover. 


Gould Juſtice, of the ſame Opinion. I ſhould think, if no 
Information could be produced, or only a. frivolous - one, the 
Commiſſioner ſigning the Warrant would himſelf. be alſo liable 
to an Action; but that is not; the preſent Caſe. Nor is it ne- 
ceſſary now to decide, whether. the Officer was or was not bound 


to execute the Commiſſioners nenne 


Black/ane Juſtice of the ſame pia I think the Inſtru- 
ment ſigned by the Commiſſioners is improperly called a War- 
rant. It is rather a Licence, Authority, or Permit: And was 
interpoſed by the Legiſlature, through a tender Regard to the 
Liberty, of the Subject. Houſes, that are entered as dealing in 


the exciſable Commodities, are liable to be ſearched in the Pay- 


. | 1 
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e 


time at the Officers Diſeretionʒ but no ; other Houſes are 
liable to be ſearched at all, (nor even thoſe in the Nighttime) 
without good Cauſe of ſuſpicion, proved upon Oath 1 to the Com- 
miſſionlers, or Juſtices ; in whom the Law repoſes a Confidence 
that they will not wantonly authorize the Officers to enter 
the Houſes of the Subject. But ſtill if the Suſpicion, though 
plauſible, appears to be ill founded; the Officer, who, by a falſe 
or miſtaken Suggeſtion, has obtained ſuch Licence from the 
een ſhall Pry _— for the Inj uy. 


: 


ka: 
he 


oy 4 


= Notes « Juſtice of the men Opinion. | ” 


SV , 2 * On 4 
me ; 


y £551 


ib 6 A900. 578 £4 Poltea to the Plants,” 


LE. 5 piſs. Calden , Manning and | another. noR ink 
, 1. cl | 12 „inn 
e ' ASE 3 hb Dubai: as oefüittfon Ctrbiers? för 
ver Goods, if it | 


enn carrying and delivering two Pieces of Silk from Bi. 
ral Courſe of mingham to the Uſe of the Plaintiff at the Houſe of Same] 
his Trade © Ireland in London. And another Count on à ſpecial Agreeiment 
| e to carry and deliver the ſaid Silk ſafely and fecurely in a' reifon- 
able Time and neglecting ſo to do. Plea to the firſt Count Not 
Guilty, to the laſt Non afſumpfit, On Trial, Verdict for ihe 
1 3 to the 15 of the Court on this Caſe.” 5 


The sam vals common Carries: . Birmingha | 


to London, on the 7th June 1771 received a Box containing 


two Pieces of Silk, directed to Mr. Treland Spital lat London; 


mich came to their Warehouſe in London on the 8th of Junt, 
with no legible Directions upon it; where it remained for a 
Wear: at the End of which the Plaintiff and Ireland ſettling 
their Accounts diſcovered -the Miſtake of this Box having been 

_ ſent by the Birmingham: Coach, and never delivered. The Plain- 
tiff went to the Warehouſe and found the Box, and a Letter of 


' Advice from the Plaintiff to Ireland, together with the Silks 
therein. But the Silks had received Damage to the Amount 


of 29 J. 145. wherefore the Plaintiff refuſed to take the Box, 
and the Defendants refuſed to make Satisfaction for the Loſs. 


The Defendants never gave any Intelligence of the Arrival of the 


Box, though the name of Samuel Ireland (and no more) appear- 


4 | ed 
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-d in their Way-Bill, and his Name and Place of Abode were | 


inſerted in 2 printed Directory kept in the Defendants Ware- 
houſe; That the Defendants keep a Porter at a ſtated Salary to 
carry out Goods which come by their Coach, and receive the 
Porterage to their own Uſe. | 


This Caſe was a by Walker for the Plaintif, and Gly# 
for the Defendant z and 


By Gould Juſtice (abſente De Grey Chief J 4 There 


: no Occaſion to enter, as has been done at the Bar, into the 


general Queſtion of the Duty of common Carriers : Though it | 
is held in Owen. 57. that all Carriers are bound to deliver as 


well as carry the Goods. But this Caſe depends on it's own 
ſpecial Circumſtances. The Defendants certainly muſt be un- 


derſtood to have contracted to carry theſe Goods on the ſame 


Terms, and in the ſame Manner that they carried other Peo- 
ple's. And it appears that their general Courſe of Trade was 
to deliver Goods at the Houſes to which they were directed ; 
that they received a Premium, and kept a Servantfor that ſpecial 
Purpoſe. This Box came direfted to their Warehouſe at Bir- 


 mingham. That the Direction was afterwards defaced was ow- 
ing to their own Neglect. They had Jreland's Name in their 
Way-Bill, and might have found him out by their Directory. 


Therefore here is a groſs and palpable Negligence on the Part of 
the Defendants; who, whether bound to deliver or not by the 


general Duty of Carriers, had undertaken ſo to do by their ge- 


neral Courſe of Trade: And indeed I think that all Carriers 


are bound to give Notice of the Arrival of Goods, to the Per- 


ſons to whom ny are conſigned, whether bound to deliver 
or Nets 


Blackſtone and Nares Juſtices of the ſame Opinion on the Cir- 
cumſtances of this Caſe, but avoided entering into the general 
Queſtion. 


Poſtea to the Plaintiff, | 


- For, To 3P | Carty 


BE 
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Tu Court”. A 1 E 9 was teſted he 11th.of 9. returnable 084, 
WY ThE Trin. which was the 13th of June. Walker moved to ſet 


Irregularity of 


a Teſte to a aſide the Proceedings with Coſts for Irregularity. Davy ſhewed 
ro Cauſe that this was Error, not Irregularity. Williams and Falk. 


not made fif- 

teen Days be- ner, 1 Barn. 298. Tr. 10 Geo. . Prodlor and Aſtrop.  * 
fore the Re- | I 

turn. | Ge 0. Jo | 


| The Court ordered it to ſtand over for three Days, and then 
---- the Defendant to ſhew Cauſe, why the Plaintiff ſhould not 
: amend on Payment of Coſts. Walker ſhewed for Cauſe there 
e was nothing to amend by. King and Biſhop of C Cark e, 1 Barn, 
alen But the Court held that this was the Negligence of theit 
Sh Officer, and ought to be amended. When a Plaintiff be- 
ſpeaks . a Writ returnable ſuch a Day, he impliedly orders the 

| Officer to make the Teſte hh as and by thoſe implicd In- 

; ſtructions we may now amend. 


Rule for Amendment ablolute 


ie c 5 Ns f wal | Waker again Stuart. 


Time of Ne- D A 1 Y moved for Super ſedeas. On the 18th of Ob- 1592 
gotiation for 
> a Compro- the Defendant was arreſted on a Capias returnable Cra. Anim. | 
— — On the 3d of November he was committed to the Fleet. On the 
Defendant) 2 5th of January 1773 he applied to the Plaintiff to be diſcharged Z 
computedup- on Terms, of paying the Debt by Inſtallments ; which was 
_—_—_— agreed to, but the Defendant failed in the Payment. The Ne- 
Superedear. gotiation was renewed and kept on foot till the Middle of 
Eaſter Term, when it was finally broken off. In Eafter Vacation 
the Plaintiff delivered a Declaration as of Eaffer Term. Gould 
and Blackſtone Juſtices (abſentib. De Grey Chief Juſtice and Nares 
Juſtice) thought, the Rule of Court was ſuſpended during the 


Negotiation, and that the Defendant was not fuperſedeable. 


0c bea vid x2} 57 Rule diſcharged.” | 


Fragen 


1h, On Attach- 
ſet as not being regularly iſſued, becauſe: no Præcipe Was 3 
ed ig with the Prothonotary, IS to the Rule of e bene mink 
25 Hl. 11 Geo. 2. os 5192 | the Protho- 
= - Notary. 
Thomas Langhorn's Caſe. 
79, NN a Habeas Corpus to the Warden of the Fleet to bring up A general 
”" () the Body of Thomas Langhorn with the Cauſes of his De- 3 x 7 
tention, he returned a Warrant under the Hands and Seals of under Ex- 77 . 
oy Thomas Lane, Angus Greenland, and Joſeph Eyre, dated. the zd 8 en. Wah | 
ll | of April 1773, and directed to their Meſſenger and the Warden 55 
393 of the Fleet, reciting a Commiſſion of Bankrupt, iſſued the roth Goods under 
5 of February laſt, againſt the ſaid Langhorn, and direQed to them moe Th 
(who had taken the neceſſary Oath) and to two others, and that he mar Le 
Was duly declared a Bankrupt; ; and that upon his final Examin- — by ſub- 
5 ation that Day, the following Queſtion being propounded to him ellen of the 
in Writing, viz. © As you do admit that fince the Month of e 
« October 1771, being the Time you entered into Trade, to the for other Pur- 
Time of your Bankruptcy, there is a Deficiency of the Sum “ = 
L «of 27514, notwithſtanding your Books do not ſhew ſuch a 
. « Deficiency, Give a true and particular Account of what is 
5 become of the ſame, and how and in what Manner You have 
q « applied and diſpoſed thereof.” To which Queſtion he gave 
* the following Anſwer, vix. My Expenſes in ſundry Journies 
: « toeſtabliſh Trade amount to 1 50 J. The Amount of Diſcount, 
N 1 Noting, Intereſt on Bills and Notes, and Premiums given by 
1 me is 200 J. J have loſt 15 J. by a Horſe. I have ſpent 500 1. 
1] “in Houſekeeping. And I have loft 1886 7. by ſelling Goods 
* under prime Coſt. And the Reaſon why ſuch Deficiency 
S does not appear in my Books is, that my Brother John Lang- ( 
: 0 born, who was in the Capacity of a Shopman with me, might 
not be acquainted with the Nature of my Dealings, and hurt 
my Credit by divulging the fame.” Which Anſwer not be- 
if ing kuisfaCtory to the Commiſſioners, they commit him to the 
t ä Fer 
0 91 b 7 8. 
2 # $4 {A 44 | 
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Frogatt iagninſ} Tapſcot. . 


RIT of Attachment of Privilege quaſhed with Coſts, 
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Fleet, without Bail or e until he ſubmits himwns to 
them, or the major Part of the Commiſſioners, and full Anſwer 


makes to their Satisfaction to the Queſtions ſo > to him 4; 
aforeſaid. 


He alſo returned a Memorandum dated Fleet Priſon 21ſt 
of April 1773, and ſigned by the ſaid three Commiſſioners, 
that after the Bankrupt had ſigned the ſaid Anſwer, and the 
Warrant was prepared for his Commitment, he voluntarily ac. 
knowleged to have lent to John Croft the Kengal Carrier 100 J. — 
to have depoſited with Roger Bailiff, Grocer, certain Hoſe to 
the Value of 15/. to indemnify Bailiſ for his being his Bail; 

to have delivered to Andrew Alliſon Bootcatcher at the Sway 
with two Necks in Lad- Lane, a Note of Crawford and Co. to be 
received for his Uſe ; — and to have ſent a Quantity of Hoſiery 
Goods to the Value of 221. to Robert Eaſtwicł to be kept for 
his Uſe; which Acknowledgment was indorſed on the ſaid An- 
ſwer, and ſigned by him; but the ſame not being fatisfaQory 
to the Commiſſioners, they then ſigned the ſaid Warrant, 


Gould, Blackſtone, and Nares Juſtices were clearly of Opinion 
(in the Abſence of De Grey Chicf Juſtice) that theſe Anſwers 


were not ſatis factory. 
Priſoner remanded. 


Parker againf Anſell. 


* "Grey New Trial was granted laſt Term in a Fiſhery Cauſe, where- | 
= 1 in a general Verdict was given for the Defendant, though 
mendment he had given no Evidence on two or three Pleas, wherein Iſſue: 
needed, were taken, and the Plaintiff had given Evidence to diſprove 
| them. And now Kempe for the Defendant moved for Leave to 
amend by ſtriking out thoſe Pleas ; and cited Cooper and Bagſbau, 
. 29 Geo. 2. B. R. where after the Record was made up, and 
: gone down to Trial, but went off pro defectu Juratorum, the 
2 K Court gave Leave to amend the Replication. And he ſubmitted 


15 that the preſent Cauſe was now in the ſame Situation as if it had 


never gone to Trial. 
. cu. 04 | 8 | i | 
ple \ But per has (Gould, Blackſtone, and Nares Juſtices, abſente 
0 ne Fe "i 4 = Chief Juſtice) Non > > 5 the Amendment was 


21.4.9; ele N = * bels . 


_ the Damages Gaal be aſteſſed me the en J. 2 * bd hs 58 


” 2 * - * 
1 p Fi * 7 = 4 4 i T "4 
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fer the Caſe cited at Bar. But in che profane Caſe the Motion is 
hot only unprecedented, but ill founded. The Intent of New 
Trials is to ſubmit the /ame Queſtions to the Conſideration of 
another Jury; but this would be to vary the Queſtions ; and 
warne, in the yy Point whereon the Plaintiff chiefly relies. 


Rule to ſhew Cafe abe 


L 


\ ; 


Dewell againf/ Marſh all g. 5 wh AA 


u Resten, Avowry for a Poor's Rate under the FRE 43 Vit of by 
uiry grant 

© ES: Verdic for the Avowant, but no Sn wen wy LY 
Ene 222 fective Ver- 

che WN 3 . 5 923 Ee . dict in Reple- 


1 
'> PR 


CY 20 GO vinforDittreis 
on a Poor's 


eh moved Tor a Writ: of Evquin to  afleſs + Dikinges Hans: 
Agaipſt Which Glyn and Kempe ſhewed Cauſe, that in Caſe 
of 4 Nonſuit before Iſſue joined, or Judgment on Hemur- 
rer, the Statute 17 Car. 2. c. 7. provides, for a Writ of 


Enquiry. But where the Jury (as in the preſent Cafe) Have 
found a Verdict, the ſame Jury ought to have affeſſed the Da- 


mages; which they having omitted, it cannot be 8 a 
Writ of Enquiry. So held in Sheap and Colepepper 1 Lev. 255. 


1 Ventr. 40. 1 Sid. 380. Same Point held in Bennet and Hart 


P. 28 Geo. 2. when Judgment had been entered up. And the 
Statute 43 Elis. c. 2. ſect. 19. directs, that in Actions for 
Piſtreſſes for Poor's Rates, if the Verdict be for the Nytengant, 


7 . 


IV. B. The Statute * 3 on | Verdict 30 78 e Peſend- be 
ant or Nonſuit of the Plaintiff, Damages ſhall. be aſſeſſed 8885 
by the ſame Jury, — or "EE Wit of. Endet as the 
Caſe hall Fara 2 ODE. 


* * 


* 


b Juſtice abr De. pe Chief Fi Joblice) This n not #8 IE | 


an Avowry for Rent, I think the Writ of Joquiry ſhouldd iſſue, 


to ſupply the Omiſſion of the Jury. T have a Note ↄf the Caſe 
of Valentine and Fawcett, which is reported in Sera. 1021. and 


Lord Hardwicke Chief Juſtice laid it dowa,) that in every Caſe, 
unleſs where the Court. is, tied up by tlie Statute 17 Car. 2. 


Vor. II. | 9 : which 
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which reſpects only Rent- 3 a Writ of 0 may be 
1 8 in order to do complete Juſtice. 


Blackſ/one and Nares Juſtices. Same Opinion. 


Rule abſolute. 


N. B. After Nonſuit on Avowry for Damage. Jenſant, and 


Omiflion by the Jury to aſſeſs Damages —— A Writ of 
Enquiry granted. Hrumfreys and Miſdale. Comb. 11. S. P. 
after Nonſuit on Trial in Replevin and Avowry for Poor's 
Rate. Lord Raym. 59. Sinn. 595. Herbert and Walters, 
But Holt Chief Juſtice doubted, whether it would lie 
after Verdict: upon Reaſons drawn from the now an- 


tiquated Doctrine of Attaints. 


The End of Trinity Term 13 Geo. 3. 1772. 


_— — 


Michaelmas Term 
14 Gees, . 


Peale againſt Watſon and another, Bail of Blockley. 


There muft 


469990 FALKER moved to quaſh Scire facias iſſued againſt the 

between the ; | | | 

Return of the Bail, becauſe there was not fifteen Days between the Teſte 
a cee. and Return. The Ca. Sa. was returnable Cras. Trin. 7th of 


| turn of the | une. 


6A 


be 


——_— * 


e 
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ine. The firſt Scire facias was returnable Quinden. Trin. or 


21ſt of June: and the laſt on Tres Trin. the 28th. The Court 


granted a Rule to ſhew Cauſe, which was afterwards made 


| abſolute, no Cauſe being ſhewn. N. B. Nihils were returned 
of beth. : | | 


We „ 5 
ur GIO, Wright again Ruſſel. 


EBT on Bond of 500/, conditioned for the faithful 
Service of one Bird, as Clerk to the Plaintiff, then a ſole 
Trader. The Defendant pleads Non eft factum, and Non damniſica- 
us. To the ſecond Plea the Plaintiff replies, ſetting forth (inter 


alia) that, fince the making of the Bond, he the Plaintiff had . 
entered into Partnerſhip with one Delaſeld, and that Bird had 7 


abſconded with Part of the Partnerſhip Money. The Plea was 
of Michaelmas Term, and the Replication not delivered till the 
11th of June. On the 15th of June the Defendant obtained a 
Judge's Order for Time to rejoin till the 2 iſt, pleading iſſuably, 
Sc. On the 21ſt, the Defendant by Advice of Counſel de- 


murred, upon which the Plaintiff ſigned judgment the 22d, 
and on the 5th of July gave Notice of executing a Writ of 


Inquiry. 


A Dcmureer 
on the Merits 


is an iſſuable 


Plea within 
the Meaning 
of an Order 
for Time. 


And now Hill moved, to ſet aſide this Judgment, and ſtay 


the Money levied in the Hands of the Sheriff in the Interim. 


Burland ſhewed for Cauſe, that a Demurrer was not an iſſuable 
Plea, within the Meaning of an Order for Time. 


But the Court held (abſente De Grey Chief Juſtice) that 


though a frivolous Demurrer was not within ſuch Order, yet 


where it. is (as here) apparently meant to try the Merits of the 


Cauſe,” it is a, good iſſuable Plea, vig. An Iſſue in Law, though 


not of Fact. And as the Practice was very quick, een had 


it been regular, the Judgment Fuſt be ſet aſide without Pays 


ment of Coſts. : 6 
VA 


"ra 
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/ 71 5 Weh. AS Leads T againſt Moxon and others, 


. iMon-_ YASE for that the Degendants on the it of uns 1772, and 
7} 1 at divers other Times between that Day and the Day of 


1 ſuing out the original Writ, obſtructed the Doors and Window; 

hee FRined by of ſix Meſſuages belonging to the Plaintiff, whereby the ſame 

be * are rendered of no Value, and four of the Tenants have actually 
quitted their ITouſes. On the general Iſſue pleaded, a Ver- 


dict for the Plaintiff with 170 J. Damages, ſubject to a Caſe, 


5 7. 275 2 which ſtated, 


72 18 4 5 | 
= " | That the Plaintiff was Owner for Life of the Premiſſes, fituite 
3 | in Old Gravel Lane, being a Lane opening immediately into 5 
£ 1 | | one of the Streets authorized to be paved by an AQ of Parliament 
=_ of the 11 Geo. 3. c. 21. for paving Wapping Street, &c, which 
11 impowers the Commilitoners, at the Requeſt of two thirds of the 
Houſeholders and Owners of any Lane fo opening as aforeſaid, to 
„ have the fame paved and cleared of Incroachments, Nuiſances, 
2 Obſtructions and Annoyances, to order the ſame to be done, 
and to rate and aſſeſs all the Inhabitants thereof, not exceedins 
18 d. in the Pound, for the Purpoſes aforeſaid, and the ſame al 
1 then be ſabje to the general Powers of the Act. The general 
—_ Powers are to pave, repair, fink, or alter the ſame in ſuch 
| „Manner as the Commiſſioners ſhall think fit.” 


Power was alto given to the Commiſſioners to lay out a new 
Street within the Limits therein mentioned, “ ſo as the fame 
% does not obſtruct, hinder, or prejudice the Lights or free 
« Paſſage, that any Perſon hath to his Lands, Tenements, or 
« Hereditaments.” An Appeal is given to the Quarter Sel.ions, 
whoſe Determination is to be final; and all Actions or Suits 
for any thing done in purſuance of the Act muſt be commenced 
within fix Calendar Months. | 


The Caſe ſtates that on the 26th of July 1771, more than 
two thirds of the Houſeholders, &c. in Old Gravel Lane pe— 
titioned the Commiſſioners to have the ſame paved and cleanſed 


28 aforeſaid, which was accordingly ordered by the Commiſ- 
. | | ſioners: 
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Goners: and they contracted with the Defendants to pave 
the ſame. In purſuance of which, and by the Order of 
the Commiſſioners, the Defendants raiſed the Footway con- 
tiguous to the Plaintiff's Houſes to the Height of Six Feet, 
but in a regular Deſcent from one End of the Street to the other] 
and completed the ſame on the 4th of July 1772. whereby the 
Doors and Windows of the Ground Floors of the ſaid Houſes 
were totally obſtructed, and the other Injuries occaſioned which 
are ſtated in the Plaintiff's Declaration. | 


Previous to this Action the Plaintiff appealed to the Quarter- 
Seſſions, but that Court, apprehending it had no Juriſdiction 
in this Matter, diſmiſſed the Appeal; whereupon this Action 
was brought, and a Capias ſued out, the 1 5th of December 1772, 
returnable on the 2oth of Fanuary 1773. 


. Whether under the foregoing Circumſtances this Action 
will lie * the Defendants ? 


2. Whether 115 Copias ought to lia been read in Evidence 
to prove the Time of commencing this Suit. 


Walker for the Defendants argued, 1ſt. That the Power of the 
Commiſſioners was diſcretionary in theſe Matters, and that, 
if any Perſon was aggrieved, his Remedy was by Appeal to the 
Quarter-Seſſions and not by Action. And, 2d. that having 

ſtated in her Declaration that the Commencement of the Ac- 
tion was by En a Capias is no Evidence thereof. 


But the Grand (Gould, Blackſtone, and Nares Juſtices, abſente Capias the 
De Grey Chief Juſtice) without hearing Davy for the Plaintiff, ne ae. 


mencemen - 
held clearly, that it is ſufficient in ſuch Caſes to ſhew a Capras, 2 Suit i. Oh 
which every body underſtands to be now the Commencement of a . 
Suit in this Court; and that there is no Neceſſity to file an Jed fn 
Original, but in Caſe of Outlawry, @&c.. and that the Court al- Original _ og 3 
ways intends, that an Original has regularly iſſued, whereupon H oe" Yagi 
the Capias is grounded; fo that a Capras in this, and all other FI I. O83, 
Statutes of Limitations, i 18 — Evidence of an Original. af 4 "0 
— LY — 2 1 Fa 'Y 
And as to the Merits clicy held, that the Commiſſioners bad r 


groſsly exceeded their Powers, which muſt have a reaſonabl 
r 8 LS | 


9 
i 
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Conſtruction. Their Diſcretion is not > "SEM but muſt he 
limited by Reaſon and Law. That the Act could never intend 
that any of the Houſeholders ſhould pay a Rate of 15. 64. in 
the Pound, in order to have their Houſes buried under Groung, 
and their Windows and Doors obſtructed. That this was not 
removing Annoyances, but creating them. That there was no 
Occaſion for making one uniform Deſcent in a Street of hajf 
a Mile long, but a Variety of Deſcents might be made as the 


. Vgituation of the Ground required. That in laying out and 


building the new Street, the Act had expreſsly provided 
againſt blocking up antient Lights and Paſſages, and could ne- 
ver be ſuppoſed to empower the Commiſſioners to do thoſe In- 
juries in the old Streets and Lanes. That had Parliament in- 


ended to demoliſh or render uſeleſs ſome Houſes for the Be- 
ACT © Fnefit or Ornament of the Reſt, it would have given expreſ 


H e, 


ebe to 
Quarter-Seſ- 


Powers for that Purpoſe, and given an Equivalent for the Loſ 
that Individuals might have ſuſtained thereby. And as to the 


Appeal to Quarter-Seſſions, that will not ouſt the King's Courts 


lions does not of their Juriſdiction, without expreſs Words for that Purpoſe, 


preclude an 


Actio i 25 


The Commencement of Actions is limited to a certain Period 
by this Act. And it is every Day's Experience, that Actions 
are brought for Diſtreſſes upon the Poor's Rates, though an 


2 Appeal lies to the Seſſions. And probably the Seſſions did 


Occupter fa 
Meſſuage and 
Lands, Who 
has Common 
in the Lord's 
Waſte, may 
ſet up a Cuſ- 


am to cut 
Kuthes, as an- 


nexed to his 
Right of 


Common. 


right in declining to intermeddle in this Caſe; for that Court 
has no Power to give an adequate Remedy by aſſeſſing Dama- 
ges, and the Appeal to it ſeems only intended to adjuſt little 
Diſputes, as concerning the Equality of the Rates and the 
like, but not to decide upon the Property of the Subject, 
without the Intervention of a Jury. And for theſe Reaſons 
they were unanimouſly of Opinion, for delivering the 


Poſtea to the Plaintiff. 


C F 


A 


7 05 . 10. e Bloom. 


N by 2 Plaintiff 3 as Occupicr of a Meſſuage 
and ten Acres of Land in Ludbam, in the County of Norfolè: 
by reaſon whereof he had Common of Paſture upon Ludban 
Waſte for his Cattle levant and couchant on his ſaid Meſſuage 


and 


— 
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and Land, as belonging and appertaining thereto, And that Time 
whereof, &c. there is, and hath been an antient laudable Cuſ- 


tom, that every Occupier of Lands in Ludbam, who is intitled 


to ſuch Common of Paſture, may cut Ruſhes on faid Waſte 
in the Summer Quarter, and place them in Heaps to be dried 
and cured, and then take them away for Litter for his Cattle 
ſo levant and couchant as aforeſaid : But that the Defendant 
had mown and cut down ten Acres of the Graſs and Ruſhes 


there growing, and took away the ſame, whereby the Plain- 


tiff could not enjoy his ſaid Common and Right of mowing 
Ruſhes in ſo ample a Manner, &'c. A ſecond Count in Trover 
for two Waggon Loads of Ruſhes. Plea, Not Guilty. And 
on Trial a general Verdict for the Plaintiff. 


Sayer now moved in Arreſt of Judgment, 


1. That a Cuſtom to cut Ruſhes is bad; for being a Profit 
in alieno Solo it can only be claimed by Uſage or Preſcription, 


Gateward's Caſe. 6 Rep. 60. Cro. ] Fac. 154. And that though 
a Cuſtom may be good to have an Eaſement, it will not do for 


2 Profit. Fowler and Dale. Cro. Elix. 363. And he cannot 


claim this Right as annexed to the Common, for one incorporeal 


Thing cannot be appurtenant to another incorporeal Right. 
Co. Lit. 121, 2. And a Right of Common only gives Power 


to take the Graſs by the Mouth of his Cattle, not to cut Fern 


or Ruſhes, &c. Bridgm. 10. 


Wilſen contra, 


That it is admitted in Gateward's Caſe (Reſolution 8.) that a 
Copyholder may by Cuſtom have a Right of Common in the 


Demeines of his Lord. In the Corporation of Lynn and Tay- 
lor, 3 Lev. 160. A Cuſtom for Freemen, being Maſters of 
Ships, to dig for Ballaſt in the Soil of the Corporation, good. 
i Roll. Abr. 567, 8. pl. „ & Cuſtom for the Inhabitants to 
dig Clay in the Lord's Waſte is good. And if the preſent Cuſ- 
tom, for Occupiers of a Meſſuage to cut Ruſhes were not 


_ good, taken ſubſtantively, yet it would be good as connected 


with their Right of Common, The Poſſeſſion of ſuch Com- 
mon is ſufficient as againſt a Wrong-doer ; the Occupier need 


1 ; 
= not 


8 OW I 
REP I 


neg, 
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not ſhew his Title. In Dorney and Caſpford, Lord Raym. 266. 
Salk. 363. Held, that though a Tenant for Years cannot pre. 


ſcribe in a Que Eſtate, becauſe of the Imbecility of his Inte. 
reſt, yet as againſt a Wrong-doer he may allege, that, as Te- 
nant for Years of an Houſe, he had, and of Right ought to 
have; the Way in queſtion. 


De Grey Chief Juſtice and Cur. 


There is.no Ground to arreſt this Judgment. The Privilege 
claimed is here ſtated to be by Cuſtom, not by Preſcription. 


The ſame Rights may be claimed in either Way ; one is 


local, the other perſonal ; and the Difference lies in the Mode 
of Claim, ſuited to the Difference of the Claimants. Where 
the Claimant has a weak and temporary Eſtate, he cannot claim 
in his own Right, but muſt have recourſe either to the Place, and 
allege a Cuſtom there ; or, if he preſcribes in a Que Eſtate, it 
muſt be under Cover of the Tenant in Fee. The Caſe of a 


Copyholder claiming Common by Cuſtom is a ſtrong Inſtance. _ 


So Occupiers of Houſes may ſet up a Cuſtom to cut Turves; 
Occupiers of Lands may by Cuſtom claim a Right in alin 
Sols: Though Inhabitants cannot, becauſe Inhabitancy is too 


vague a Deſcription, and extends to many others, beſides the 


actual Occupiers of Houſes or Land. 


But in the preſent Caſe, this Claim is not ſet up by the 


Plaintiff merely as Occupier of an Houſe; it is claimed as 


_ annexed and appurtenant to a Right of Common, which is ad- 
mitted to be ſufficiently ſet forth: It is merely a beneficial 


Circumſtance, connected by Cuſtom to the acknowleged Right 
of Common. He claims the Right to cut Ruſhes not as Oc- 
cupier, but as Commoner: And doubtleſs a Commoner may 
ſet up a Cuſtom, that ſuch and ſuch Rights are an Appendage 


to his Common. Therefore ßer tot Cur. 


Diſcharge the Rule 


Fabrigas 


Liſi 
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who was Governor of Minerca. On the Trial a Queſtion was 
moved, whether the Action lay in England, for ſuch-an Injury 
committed againſt a mere Native of the Iſland, and Gould Juſtice, 
before whom it was tried, ruled that it well lay; upon which a 
Bill of Exceptions was tendered and ſealed. The Jury, on full 
Proof of the Facts, gave a Verdict for the Plaintiff with 3000/7. 


de 173 And now Davy and Burland moved fora new Trial, 
re On the Point of Law contained in the Bill of Exceptions. 
m oP they” cited 2 Lev. 236. where after a Bill of Exceptions 


at a Trial at Bar in the King's Bench a Motion was made in 
Arreſt of Judgment; and the Judges inclined that there ſhould 
be a new Trial; but the Cauſe was afterwards agreed. 2. For 
exceſſive Damages. | 


But by De Grey Chief Juſtice and tot Cur. The Bill of Ex- 
ceptions is ordained by the Legiſlature to be in Nature of a 
Vrit of Error. 
to ſtop it in Tranſitu, unleſs you will waive the Bill of Ex- 


| ©, 12h, Fabrigas azainſt Moſtyn. Wa agg 4 | 
er | i 2 50 ee, ee 
SIN Treſpaſs and falſe Empel by the A 1 4 
A Plaintiff, a native Minorquin, againſt the Defendant, Exceptions, 


ceſſive Da- . | 
mages. i 


And it would be highly unbecoming in Us 22 


moved for U 
the Point of 1 = 


Law contain- 


ed therein. , 


£45 


a ne dba) , 
mall Ac be 2, es, 
' 


Chae mn 
very rarely V 
grant anew 
Trial for ex- 


FE 4 | 
To ti 


Sw 1 ſh. 7d 


"Quantum of Damages 1 in Actions for any perſonal Wrong. Not AA 


exceſſive, as to be in themſelves an Evidence of Paſſion or Par- 


74 
ceptions: 


which the Defendant declining to do, the Court TR 
refuſed to hear his Counſel on the Point of Law,; 1 2 _— LE | 
Fae Ve . 


4 29 
And as to the Exceſs of nk the Court were all of Opis = CG 
nion, that it was very difficult to interpoſe with reſpect to the 2 2 a 


that it can be laid down, that in no Caſe of perſonal Injury 
the Damages can be exceſſive. Some may be ſo monſtrous and 


tiality in the Jury. In the preſent Caſe the Injury was great, 
and the Jury (not the Court) are to eſtimate the adequate Sa- 
tisfaction. No Prejudice or Miſbehaviour of any Kind are or 
can be imputed to the Jury, 


Diſcharge the Rule. 


You . 38 Goodyer 
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He St. Jobs mY again 10 Jak Lord Biſhop of 
P Wincheſter, and Robert Hill, Clerk. 


FF 
I 2 /43, By a Deviſe N Quare Impedit for the Church of Mottriifont in the Can = 
E270} e nin ag | of Hants. The Plaintiff declares on the Seiſin of 7. bamas Falls, 


75 rel 2 - 3,447 and others, who on the roth of February 1764 granted the Ad. 
3 have contrac- vowſon of the ſaid Church to Sir Brian Broughton Delves, Bart. 


ted. with Dt- in Fee-ſimple. And that Sir Brian, being ſo ſeiſed, by his 


FA 

X24 rections for 

7 1 Will deviſed the ſaid Advowſon to Dame Mary his Wife and 

| trath, {the her Heirs and Aſſigns, the 21ſt of May 1764, and died the iſt of 
TR February 1766. Whereupon the ſaid Dame Mary the 2d of 
Contraf thor December 1766 granted the ſaid Advowſon to the Plaintiff in 
ow. F ee-ſimple; and the Church being afterwards vacant by the 
— = Death of Edward Jones the laſt Incumbent, it belongs to the 
merly purcha- ſaid Plaintiff to preſent, but, &c. | 
ſed before the 
Making of the | 
— thall The Biſhop in his Plea diſclaims all Right but to the Ad- 


Sed. Qu. miſſion, Inſtitution and Induction. 

The Defendant Hill admits the Title of Sir Brian as ſet forth ; 
but ſays, that upon his Death the ſaid Advowſon deſcended to 
his Brother Sir Thomas Broughton Bart. as Heir of Sir Bryan, 


i E 0, A, /7 ce, who the 6th of Fune 1772 granted the ſame Advowſon to the 
is 2 1 8 Defendant Hill in Fee, who on the Death of the ſaid Jones pe- 
1 FF7C 7 f titioned the Biſhop to be admitted, and inſtituted. And tra- 
097 WAY. verſes that Sir Bryan deviſed the ſaid Ad vowſon to the ſaid Dame 
2 8585 Mary his Wife. And upon this Traverſe Iſſue was joined. 


} Z 72. I be —— 
; . 2 e. 


eee 4 
un, 


. e, 


On the Trial whereof the Jury found a ſpecial Verdict, vis. 


7 6 That on the 13th of June 1763, Sir Thomas Gatebouſe, in 
« conſideration of 10, ooo J. articled to convey to Sir Brian 


* Broughton and his Heirs, on or before the 2 5th of March 1764, 


e 2 7 * the Manor of Upper Clatford, with the Lands, Tenements, 


i EE Hereditaments, and Appurtenances, and certain other Lands, 
333 all in the County of Hants,” 8 
oer 2, 

| ., 

. 2 off PEG oY On the 3oth of Otober 1763, the honourable Thomas Pitt, 
a,, in conſideration of 7000 J. paid, and 17,000 J. to be paid, cove- 


þ 7 
2 ,,. 22 , Ken, « nanted 


| . geren li en , 2 
2 E, ., Ar, A. and All Oe . eee e e. ö 


15 LP? . _ 
"WWF Hatter wwaogi lon cd 4 2 ee, £500 
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$ ” 2 to convey to the ſaid Sir Brian B Aton and 3 ee... 
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« Heirs, on or before the 25th of March 1764, be Manor o {fu 1 
% Abbots Ann, &c. in the County of Hants. And the Ad- 4 7 G;e we 4. 


« pIw/on of the Rectory of Abbott Aan aforeſaid. 5 A024) fi, 2 . 


Non, 

« On the ok of February 1764, Thomas Fuller and cthet SZ e, e. Ae 
in conſideration of 2 500 J. conveyed to the faid Sir Brian and 2 | 
40 , the Advowſ- f Mott T ſt , 

his Heirs, the Advowſon of Mottigfont (now in que ion) i 3 2 GE 
«the County of Hautr. E 7 - 


Sir Brian, being thus ſeiſed in Fee of this Advowſon of 
« Mottrsfont, and intitled in Equity to the Eſtates of Upper 
« Clatford and Abbots Ann, (with the Advowſon thereof) the 
« Articles not being then carried into Execution ; and 
a being ſeiſed of other Eſtates in the Counties of Stafford, Suffolk, 
- Sahp, and Cheſter, (on ſome of which a Rent-charge of 1000 J. 
« fer Aunum was ſettled on Dame Mary his Wife for her Join- 
<« ture) and being alſo ſeiſed of a real Eſtate in Lincolnſbire, 
« which on the 1oth of November 176 3 he had articled to ſell 
* to George F. Tuffnell Eſq; for 27,0001; he on the 21ſt 
of May 1764, by his laſt Will duly executed, deviſed to his 
« Wife and her Heirs Cc, his Houſe in Brook Street, and all 
“his Stock in the public Funds, Jewels, Linen, Pictures, China, 
Plate and Furniture. He alſo gave to his ſaid Wife and her 
„ Heirs, All She Manors, Meſſuages, Advow/ons, Farms, Tc. 
«in the County of Hants, for the Purchaſe of which be had 7 „ * 
already contracted and agreed; or, in Lieu thereof, the whole 77; . AR 


“Money ariſing from the Sale of his Eſtates in Lincolnſhire, FT 2 | 
and ſuch further Sum as might be neceſſary to complete the A 


* ſaid Contracts: In Truſt nevertheleſs to complete ſuch Pur- FEY” 

„ chaſes, and to take Conveyances to her and their own Uſe EL, 
© and Benefit. He allo gave to Truſtees and their Heirs, all 

** his Manors, Meſſuages, Advowſons, F arms, &c. in the Counties”, 

© of Stafford and Cheſter, to the Uſe of his Brother 7. Bana e 5 „ 
Delve for Life, with Remainder to his Iſſue in ſtrict Settle- 8 
ment, and divers Remainders over. And after ſeveral pecu- 


* niary Legacies made his faid Brother MY Legatee of all 
his perſonal Eſtate. 


The Jury alſo found that, fince the Teſtator's Death, the ſaid 


95 Contracts for the Purchaſes in Hants were carried into Exe- 
5 cution, 
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* cution, and the Eſtates conveyed to his Widow in Fee. 
« That at the making of his Will, he was ſeiſed of no other 
% Advowſon in Hants, but that of Mottisfont, and had alſo the. 
« Nomination to a Chapel in Staffordſhire, but no Right, of 
« Advowlon in either of the Counties of Cheſter or Stafford. That 

on the 1ſt of February 1766 Sir Brian died, leaving Thomas © 
« Delves (now Sir Thomas Broughton) his only Brother. and 

„Heir, to whom the Eftates in Suffolk and Salop deſcended in 
« Fee, and that on the 6th of June 1772 he fold the Advowſon 
« of Mottisfont to Robert Hill and his Heirs for 3825 J. 


This Caſe was argued by Walker for the Plaintiff, and Bur- 
land for the Defendant. And for the Plaintiff they chiefly relied 
on the Caſe of Sr. Fobn and Errington and Dame Mary Brough- 
ton his Wife (the Widow of Sir Brian) which was an Action of 

Covenant for Defect of Title in the Conveyance of the 2d of De- 

cember 1766, (the Living being then full) and on a Caſe made in 
the King's Bench, T. Hil. 13 Geo. 3. that Court were of Opinion, 
that this Ad vowſon paſſed by the Will, and fo the Title was good. 
Therefore Judgment for the Defendants. But it was ſaid that 
the whole Caſe (with reſpect to the Circumſtances of the Cheſhire 
and Staffordſhire Eſtates) was not then before the Court, thoogh, 
now made Part of the ſpecial Verdict. 


And after a Week's Confildintiba: the whole Court (De 
Grey Chief Juſtice, Could, Blackſtone, and Nares Juſtices) were 
unanimouſly of Opinion, that this Advowſon did ot paſs by 
Sir Brian's Will, but deſcended to his Heir at Law. The Teſ- 
tator ſpeaks only of thoſe Eſtates in Hants which were under 
Contract, not thoſe of which the Sale was completed. He gives 
Directions for finiſhing thoſe Contracts; and, if never finiſhed, 
he gives in Lieu of them the Money to ariſe from the Sale of 
his Lncolnſhire Eftate, 27,000 J; which exactly tallies with the 

Sums which remained. to be paid for completing his Hampſhire 
Contracts, vig. 10, ooo l, and 17,000 /: —— And though it is 
objected, that in order to ſatisfy the Word Advowſsns (in the 
plural Number) this. Advowſon muſt paſs, for otherwiſe the 
Teſtator had only one Advowſon in Hants, theſe ſeem to be 
general Words thrown in by the Drawer of the Will, and can 
only conyey what the Teſtator confines it to, thoſe which he 
was 


4: - 


divide the Houſe, But the Fact being not clearly aſcertained, 4 | 
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was then kr Contract for. And the ſame Expreſſion 1s uſed 
by Him, with regard to his Eſtates in Cheſhire and Staffordſhire, 
where he had only one Advowſon, and hardly ſo much, being 
only a Nomination to a Chapel. Therefore Judgment was given 
here for the Defendant. But on a Writ of Error in the King's 
Bench, that Court in Tr7:n. 14 Geo. 3. adhered to their former 92 £: genus. 
Opinion in St. John affd Errington, and unanimouſly reverſed the 94 ( 
Judgment in the Common Pleas. Upon which Judgment a "117, pr Py 
Writ of Error was brought in Parliament, when Smythe C. B.. | 

concurred with the Court of King's Bench and the other Barons 

with the Court of Common Pleas, which latter Opinion (of 

the Court of Common Pleas) was alſo ſtrongly ſupported 

in Argument by Lord Apfley Chancellor and Lord Camden, 

the only Law Lords in the Houſe. However the Queſtion was 

carried without a Diviſion, the 11th of May 1775, to affirm 

the Judgment of the Court of King's Bench. A Day or two 

after which a Motion was made to rehear the Cauſe, it being | 

alleged that the Majority of the Lords preſent were clearly for 

reverſing that Judgment, though by a Surprize they did not 


and alſo for the Danger of ſuch a rah the Motion was 74 / dy www 18 | 
withdrawn by Conſent. ee 
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14 Geo. 33 1774. 


Surety for the 
faithful Ser- 
vice of F. S. 
to a ſole Tra- 
der, does not 
extend to a 
ſubſequent 
Partnerſhip. 


Wright againſt Ruſſcl. dee fol. 73 


Sb $30 . Z, . 


E B T on Bond, conditioned for the faithful 13 
of one William Baird, as Broad Clerk to the Plaintiff 
then a Brewer and ſole Trader, at the Date of the 
Bond, vis. on the 13th of July 1771. Pleas. 1. Non eft factun 
2. That the Plaintiif was a ſole Trader at the making of the 
Bond, and ſo continued till the 26th of December 1771, and no 
longer. That the Service intended by the Condition was only | 
meant to be performed while he continued ſole, and without a Part- 
ner. That the Plaintiff, on the 26th of December 1771, entered 
into Partnerſhip with one Delafield, which {till continues. That 
Baird quitted the Service of Wrizht, when he ceaſed to be a ſole 
Trader; and then entered into the Service of Wrisb? and Dela- 
feld, and that he behaved faithfully during his Service of Wright 
While ſole. The Plaintiff replies, That upon the Commence- 
ment of the ſaid Partnerſhip, Baird was continucd in his faid 
Service of Broad Clerk till the 1ſt of September 1772, and was 
never diſcharged from his- Office by the Plaintiff and Delaßeld, 
or either of Ss. which Continuance is the Quitting the 
faid Service of the Plaintiff, and entering into the Service of 
the Plaintiff and Delafield mentioned in the Plea. And then 
aſſigns a Breach of Truſt in Baird, the 19th of Auguſt 1772, 
by imbezzling 147 J. 135. of the Partnerſhip Money. To this 
Replication the Defendant demurred, and the i joined 
in Demurrer. 


| Hill 
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Err 


red, that the Intent was, that Baird ſhould execute his Office 
| cithfully while HVrigbt continued ſole. This Intent is iſſuable. 
Bro. Averment, 50. Salk. 196. 4 Mod. 249. And not being 
traverſed, is therefore admitted by the Plaintiff. This is alſo 
the true Senſe of the Condition, to ſerve Z/right himſelf faith- 
fully. Tf Wrigbt afſigns his whole Buſineſs, or Part of it by 
taking in one or more Partners, the Security will not ſtand for 
the Affignee, or the Partnerſhip. The Money imbezzled is not 
the Money of Wright, but of the Partnerſhip. This would 
extend the Obligation beyond the Intent of the Obligors and Ob- 
ligees. Beſides, Sureties are always favoured in Law. 2 Saund. 
412. Lord Arlington and Merrick. Aleyn. 10. & 9 1 e. 
Caf. 22. Simpſon and Field. | 


Burland for the Defendant inſiſted, that the Demurrer admits 
that the Clerk ſtill continued in the ſame Service. That it 


would clearly be adjudged the ſame Service, if the Settlement | 


of Baird was in queſtion. Though the. whole Money is the 
Property of the Partnerſhip, yet half is the Money of Wright, 
and that will prove a Breach of the Condition. The Caſe in 


Saunders does not PSs That was a Suretylhip for fix Months 


certain. 


De Grey Chief Juſtice. The Law is, that the Surety ſhall 


not be bound beyond the Scope of his Engagement, as under- 


ſtood at the Time he entered into it. Where there is the leaſt 


' Difference between the Condition and the Breach aſſigned, the 


Surety will not. be bound. Here Wright takes a Clerk, when 
ole, with Security for his good Behaviour in his Service. He 


then, by his own Act, takes in a Partner. From that Moment | 


Hill for the Defendant argued, that the Detendant had aver- 


the Suretyſhip is at an End. If there is one, there may be 


twenty Partners taken in. Is the Surety liable if Baird diſobeys 


the Orders of any one of thoſe Partners? Is Baird to be ſub- 
ject to all the Obligations that ariſe from this new Service, and 


the Surety anſwerable for all? Or can the Surety be called 
upon to inſure the Money of all the Partners? Certainly not. 


I will not ſay, how far the Bond may or may not be at an 
End even with Ns to Wright's own proper Money, but it 


2 certainly : 


* 
17 
* 8 
1 
K. 
5 
2 

: 
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certainly cannot extend to the Money of other People, which! : 8 
the Caſe now before the Court. 


Gould ] ee. 


The Plaintiff has not in his Replication alligned a ſufficient 
Breach. It is not Yright's Money that is unaccounted for, but 
the Money of Vrigbt and Company. Perhaps too the Surety 

might rely on Wright's Care and Circumſpection; which he 
could not do, with regard to unknown future Partners. 


Blackſtone Juſtice, and Nares Jallice concurred. 80 per tot. 
Cur. the Replication is inſufficient. 


| Burland then moved for Leave to amend his Replication, 
which was granted. But nothing farther being done the Court 
was moved the next Term, and then "oO 


Judgment for the Defendant. 


"BM 6: 3tof- Eton College againſt the Biſhop of Wincheſter and 
463. 4. 1 x Fountaine, 


An Exchange UARE Gs on the Preſentation to the Church of 
e a n Warple ſdon in Surry. | 


between wo 
Parties; and 


if three mu- 33 
tually grant See the Pleadings, A and Judgment fully reported 


. in 3 Wil. 468. And it was clearly held per tot. Cur. De Grey 


other, viz. Chief Juſtice, Gould, Blackftone, and Nares Juſtices, that the 


„ 
4 bnd ey Crown being ſeiſed of the Advowſon of Worple eſdon, the Col- 


= 3 lege of that of Petworth, both in Fee-Simple; and the Duke 
the Tene- of Somerſet being Tenant for Life, but ſuppoſed to be Tenant 


ments granted 


to him by B, in Fee, of the Advowſon of Kiriby Overblowes ; and an Act of 
na be u Parliament being made 4 & 5 V. & M. to veſt Mor pleſdon, in 


cover of C 


| n ae e the College, Petorth in the Duke, and Kirkby Overblowes in 


0 hin by 4. the Crown (ſaving the Rights of all Strangers) 


Earl of Egremont, Remainder Man under the Duke's Settlement, 
having in 4760 evicted the Crown and it's Preſentee of the 
4 | | 


Church 


- and the 


ys 


f 


ch 


verſed this Judgment. 


Pre 
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Church of Kirkby Overblowes ; yet the Crown ſhall not 
thereby recover the Preſentation of Warpleſdon againſt the 
College, which was an innocent and hong fide contracting Party; 
but it's Remedy, if any, is againſt the Duke of Somerſet to 
recover in Value. For the Act of Parliament is not to be con- 
ſidered in the Light of a Deed of Exchange at common Law; 
which from its Nature, Eſſence, and Remedies can only take 


lace between Zwo contracting Parties, and not three as in the | 


pretent Caſe. And A 


e for the Plaintiffs. 


Coodright on the Demiſe of Rolfe and Wife again; 


larwood. 
; . A.. 


HIS Caſe is alſo 9 in 3 Vilſon 497. wherein the 
Jury having found by a ſpecial Verdict, that John Lacy 


Eſq; had duly made two Wills, one in 1748, and the other in 


1756, and that the Diſpoſition made in the latter was different 
from that in the former, „ but in what particulars i is unknown 
« to the Jurors,” and further ſaying, that they do not find the 
Teſtator cancelled, or that the Defendant (the Deviſee under 


| the Will of 1748) deſtroyed the Will of the Year 1756, but 


what is become of the ſame they are ignorant. 


De Grey Chief Juſtice, Gould, and Nares Juſtices were of 


Opinion, that this was a ſufficient Revocation of the Will of 


1748, to let in the Title of the Heir at Law, the Leſſor of the 
Plaintiff. Blackſtone Juſtice diſſentient. And ſo Judgment 
was given for the Plaintiff. = | 


But a Writ of Error being brought in the King's Bench that 
Court in Michaclmas Term 15 Geo. 3, 1774, unanimouſly re- 
And a Writ of Error being brought in 
Parliament, the Houſe of Lords on the gth of May 1775 (upon 


| hearing the Opinion of the Barons of the Exchequer in favour of 
the Judgment of the Court of King's Bench) atfirmed the Judg- 


ment of that Court. So there was, finally, 


Judgment for the Defendant. 


Vo. it - N 3 


Goodtitle 


70 > vel 


497 


A poi terior 
Will, though 
fone to con- 
tain a differ- 
ent Diſpoſi- 
tion from a 
tormer, yet if 
the Particu- 
lars of that 
Difference be 
unknown, . 
and the Will 
itſelf not pro- 
duced, ſhall 
not be a Re- 
vecation of 


the firſt. 
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5 2 


938 


| Hilary Term 14 Geo. LCP 


A 


17 G 3 tb. Goodtitle on the Demiſe of Newman e Newman. 


3 


nan Eſtate Tail 


e, 


HBeing born 
in one Houſe, 
and receiving 
Rents of three 
others by his 
Mother and 
Guardian, is 
a ſufficient 
Seiſin by a 
poithumous 
Son, who died 
at hve Weeks 
old, to bar 
the Deſcent 
to his Siſters 
of the half 
Blood, and 


convey 1t to 


a collateral 
Hes - © 


Sree on the Demiſe of Rayment and Wife again 


Deviſe, after 


in A is ſpent, 
of the Teſta- 
tor's Lands, 
Eſtate and 
Premiſſes to 


if he ſur- 
12 6 L2H B his 
n e Doe ife, and his 
Heirs, but if 


B ſurvives A, 
then (ſubject 
to an Annuity 
for B) to C. 
D. E. and F. 
is a Fee- ſim- 


ple to C. &s, 


remote Heir of the whole Blood. 


queathings to the contrary notwithſtanding.” 


HIS Caſe is alſo reported in 3 Wilſon 516. And it was 


reſolved by the whole Court, (De Grey Chief Juſtice, 


Gould, Blackſtone, and Nares Juſtices) that where Lands de. 
ſcend to two Daughters of the Father by the firſt Venter, and 


after his Death an infant Son is born of a ſecond Venter, the 
Mother at that Time reſiding in Part of the Premiſſes, and re- 
ceiving Rent for the other Parts, both before and after the Birth 
of her Son; and the Son died at the Age of five Weeks and 
three Days ; — this is a ſufficient actual Seiſin in the infant 
Son, to make a Poſſeſſio Fratris; ſo that the Lands ſhall not de- 
ſcend from him to his Siſters of the half Blood, but to a more 
And therefore 


judgment for the Plaiantif 


John and Mary W al ford. 
—_ A ſpecial Caſe from Worceſter Aſſiſes. 


Henry Sbewar d in October 1705, purchaſed the Premiſſes of 
another Henry Sheward in Fee; and the 11th of September 1731 
made his Will, whereby (inter alia) © he gave to his youngeſt 
„ Son William Sheward All that Eſtate at Barnſley which he pur- 
« chaſed of Henry Sheward, to him and his lawful Iſſue; and in 
« default of ſuch Iſſue he gave the abovementioned Eſtate and 


« Premiſles to his four Grand-daughters, Anna Maria Sheward, 


« Elizabeth Sheward, Mary Walford, and Ann Walford : Theſe 
* four to be equal Sharers in the ſaid Lands, Eſtate and Premiſſes. 


« With Proviſo that if his Son William Sheward left his Wife 
« Elizabeth a Widow, then ſhe be allowed an Annuity of 10/. 
* per Annum, as a Rent charged upon the faid Eſtate and Pre- 
« miſſes. But if my Son William Sheward ſurvive his Wife 
Elizabeth, then my Will is, that he ſhall have the ſaid Pre- 
miſſes to him and his Heirs for ever, any thing 3 in theſe Be- 


4 The 


_= GS OOO 2 


—w © $5 
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The Teſtator dicd ſoon after the making the Will, and his 


von William entered, and died the 28th of March 1732, leaving 


Flizabeth Sheward his Widow. Upon his Death the four 
Grand-daughters entered, and paid the Annuity to his Widow 
till her Death in 1771. Anna Maria Sheward married William 


Lompett, Elizabeth William Chattle, and Ann Walford married 


Henry Geaſt; and they and their Wives conveyed their three 
undivided four Parts of the Premiſſes to John Walford one of 
the Defendants; Mary Walford the fourth Grand-daughter being 
the other, and Mary the Wife of the Leſſor of the Plaintiff is 
the Teſtator's Heir at Law. 


Anna Maria Lampett died 4 27th of - Auguſ 1770, Do 1 
Rayment now claims her undivided fourth Part, 


24. What Eſtate the four Grand- daughters took under the 
Will, and whether the Plaintiff is intitled to recover the fourth 


part deviſed to Auna Maria? 


Hill for the Plaintiff argued, that the Onad-dangbben took 
only Eſtates for Life, and cited 12 Mod. 595. | 


Burland for the Defendant inſiſted, that they took a Fee- 


ſimple, and cited 3 Burr. 1895, 1540, 1618. and Farr. 157. 


And by De Grey Chief Juſtice and ter Cur.” There is no 


Doubt, but they took a Fee-ſimple. It is a Deviſe of ne 


Teſtator's Effate, as well as of the Premiſes: One denotin 

the Quantity of the Intereſt, the other the Locality. He is 
diſpoſing of a reverſionary Intereſt after Failure of an Eſtate 
Tail, and that only upon a Contingency. If William ſur- 
vived ris Wife, he was to have the Eſtate in Fee by expreſs 


Words. If the Wife ſurvived him, ſhe was to have an An- 


nuity, and charged therewith he gives the ſaid Lands, Eſtate, 
and Premiſſes to his four Grand- daughters to be equally ſhared 
among them; intending moſt clearly to diſpoſe of all his Intereſt, 
whichever Event might happen. Therefore gave 


Judgment for the Defendant. 


The End of Hilary Term 14 Geo, 3. 1774. 
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Faſter Term 
14 G6. 3 1774. 
Shirley again Collis 
clan e Ac OST ER moved to change the Venue from London to Ou. 


tion ariſing in 


and Counties, | fordſhire on the common Affidavit. Walker ſhewed for 
V 

mall no: be Cauſe, that it was a Contract to be performed in Cambridgeſhire: 
1 Being a Wager laid at Ovyord on the Running of a Horſe at 


oF: w 2 nn Newmarket, and cited 1 Wilſon 178. Sed non allocatur; for ber 


1 1 
| | 1 W 


1 . 


Ejectment en- 


We * Cur. It is clear the Venue ought not to be laid in London; 
4 and Cambridgeſbire is a third County, to which the Record is 
ama hitherto a Stranger. Had the Venue been laid there, we pro- 


bably ſhould | not 8 * it. | | 
Rule abſolute. 


Mem. Haſh Groje and James Adair Eſqs of Lin- 
colns-Inn, were on Thurſday the 28th of April 
1774, 1 to the Degree of Serjeant, and 
gave Rings wes this Motto; 5 « Tonpers 40 rezit 


&« Jays Equo.” 


Roe on the Demiſe of Lee againſt Ellis, 


—— oboe was of Hilary Term 1772. And the 
. e * Plaintiff declared on a Demiſe on the iſt November 27th 
twelve Years Geo. 2. (1753) to hold from 39 October then laſt paſt for ſeven 


ons beugt, Years. And on this Record Notice was given for Trial at the 


on Payment 


of Cofts ; the Cauſe being at Iſue, a (eecial Jury ſtruck, and the Parties gone down to the Afﬀiſes before 
the M. ſtake was diſcovered, | 
"M- 8 . 
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| Lent Aſſes 1772 and a ſpecial Jury ſtruck; but, the Miſtake 
8 | being diſcovered the Record was not entered. And laſt Michael- 


mas Term Burland moved to amend the Declaration by ſtriking 

out the Word [/ even] and inſerting the Words [T Hirty- one] on 
the Authority of Stra. 1272. And after ſeveral Enlargements 
of the Rule, Cauſe was ewa this Term by Glyn, that the 
Term was now expired, which was not the Caſe in Stra. 1272. 

Therefore this was giving a new Cauſe of Action. He alſo 
cited 1 Barn. 131. 2 Barn. 12. Lom 13. 110. % — 
321. Carth. 3. Salk. 257. 6 Mod. 130. s Mcd. 354. Carth, 
400. 402. 2 Keb. 2133 


Walker in ſupport of the Rule (Burland being made a Baron 
of the Exchequer laſt Vacation) cited Salk. 48. Stra. 807. 
Cro. Jac. 306. 2 Keb. 52 5. And inſiſted, that the Caſes in 
| Corib. 401. and Salk. 257, were after Judgment, and therefore 


* the Amendment prayed was altering a Record, but that an 
for Ejectment, till the Roll is brought into the Treaſury is only 
= in the Nature of Proceſs; and is Do in Paper, and not a Re- 
at cord. 

er | | | 
z Et fer Cur. This is a plain Miſtake in the Declaration, and 
is may be amended by the Writ, which ſpeaks of a Term not 
o- a yt expired, whereas the Declaration counts of a Term expir- 


ed twelve Years before the Action brought. * An Ejectment 
is the Creature of the Court, and open to every equitable Regu- 
lation for expediting the true Juſtice of the Caſe. 


Vw, 


Rule abſolute, to amend on Payment of Coſts. 


8 Tyſea againſt Clark 
vie: TU KE. 
3 „Len wy al; At RE 
f N a Writ of Right, the Miſe being joined, it was tried at dove Trial 
4 the Bar the 4th of May 1774 by the Grand Aﬀaiſe, who gave a Riche, — 
Verdict for the Demandant. the Verdict . 
| be flagrantly 
Wrong, 
5 See the Whole Proceedings fally and accurately reported, & F Wu. Sp 
5 2 . 541. 5 | | . L. K 
en | . N 24 
enn 3 * 
ne | 
ore 


r T _ — — —}_ 
— —————— 


— 
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A Motion was afterwards made by the Counſel for the Te. 
nant on Friday the 143th May, for a new Trial; becauſe fſt. 
It was againſt the Weight of Evidence. 2d. It was concluſite 


between the Parties; and the Right of the Tenant ought not 


to be concluded by a ſingle Trial. 


But the Court unanimouſly denied a Rule to ſhew Cake, 


becauſe 1ſt. They were well ſatisfied with the Verdict in point 
of Evidence. 2dly. The Law has purpoſely made this Trial 
by the Grand Aſſiſe concluſive, ut fit Finis Litium; and the 


Court is not to be wiſer than the Law. 3dly. It may be 
doubted how far a new Trial ought ever to be granted on a 


Trial at Bar in a Writ of Right, where the Miſe is joined upon 


the mere Right. For it is pretty clear that no Attaint lay in 
ſuch a Caſe. And the Practice of granting new Trials has been 


chiefly taken up ſince the Diſuſe of Attaints. But as to this 
the Court gave no poſitive Opinion; for Caſes of Fraud, &:. 


may happen, wherein a new Trial would perhaps be neceſſary, 


or elſe manifeſt Injuſtice would be done. 


(Au Ae, Sharpe ea r Brice. 


New Trials 


may be grant- 


ed in Actions 
for Torts, in 
Caſe of out- 
rageous Da- 
mages. 


RESPASS againſt a ; Culloghouſe Officer for an unſuc- 
ceſsful Search after prohibited and uncuſtomed Goods. 


Verdict for the Plaintiff, with 500/. Damages. Perrot B. who | 


tried the Cauſe, reported the Damages to be very exceſſive, 
and that he adviſed an Application for a new Trial, which was 
accordingly owes: for by Davy. 


. ſhewed for Cauſe, that this was an Action. for a Tort, 
in which there can be no given Meaſure of Damages as in Caſes 


of Contract, and cited Redſhaw and 1 C. B. FP. 8 Geo, 3. 
2 Wilſ. ws as in Point. | 


De Grey Chief Juſtice. It has never been laid down, that 
the Court will not grant a new Trial for exceſſive Damages in 


any Caſes of Tort. It was held fo long ago as in Comb. 357. 


that the Jury have not a deſpotic Power in ſuch Actions. The 


utmoſt that can be faid is, and "ey truly, that the fame Rule 
| does 


es 


C0 
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2s 31 onal upon Queſtions of Tort, as of Contract. In 


Contract the Meaſure of Damages is generally Matter of Ac- 
ant, and the Damages given may be demonſtrated to be right 


or wrong. But in Torts a greater Latitude is allowed to the Jury: 
and the Damages mult be exceſſive and outrageous to require or 
warrant 2 NEW Trial. In the preſent Caſe there is great Reaſon 
10 ſuppoſe them ſo. But then the Caſe is peculiarly circumſtanced. 
It is admitted that the preſent Defendant has recovered in a 
former Action, a ſmuggling Penalty of 300 J. againſt the now 
Plaintiff, This he offers to ſet off againſt this 500 J, but the 
preſent Defendant refuſes it, This ſhews a Want of Candour 
on his Side, and he is therefore intitled to no Aſſiſtance. 


Per tot. Cur. 
Diſcharge the Rule. 


Hatton againſt Young. 


TA E B T on Bond for 480/, dated the 7th of June 1777, 


1 and conditioned to pay 210 J. and Intereſt on the 7th of 


une 1774s with a Warrant of Attorney to confeſs Judgment. 


On a diſtinct Paper, not under Seal, dated the ſame 7th of 
| June 1773, the Plaintiff engaged not to enter up Judgment, or 
take out Execution till the 7th of June 1774, unleſs for ſuf- 
ficient Cauſe. But ſoon after he entered up the Judgment, and 
| took out Fier: 8 on the 20th of * I 774. 


Per Cur. No ſuffcient Cauſe i is Liege for this Proceeding. 


It is contrary to good Faith, and the Plaintiff's expreſs Under- 
taking. The Judgment cannot be ſupported, 


Rule abſolute, to ſet aſide the Judgment. 


2 . — 
br U — — g aw: 


Judgment en- 
tered up, in 


breach of the 


Plaintiff's 
Undertak- 


ing, ſet aſide. 


— —  — ͤ —u—ĩ— —E ë  ———— — — ——————— ——————— 
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Doe on the Demiſe of Widhtwick api Truby and 


others. 
oom to bar JECTMENT. The Leſſor of the Plaintiff claimed 
the Entail of Title as Heir, or Iſſue in Tail of a Copyhold Eſtate 1 in the 


7 of a Copy- 
VO % hold by Sur- County of Stafford, under an Entail originally created by Sur. 
e 


render, may 
ſubſitt con- render the 13th of December. 2 Fac. 2. 1686, and upon Surreq. 


2 Ver. Augen der in 1715 re-ſettled in the fame Manner. On the 2gth 


60S» ebe Lane, Mother of the Leſſor of the Plaintiff) the being Tenant in Tail, 


the Initances 


frequent. 


4 » 4 
„ PE rags — wt ire e 
— — Sattar ana tent SKS 


Wife died; and the Huſband, who, if the Eſtate Tail was not 
barred by this Surrender, would have been Tenant by the 
ne died! in 1754. 


This was tried the laſt Summer Aſſiſes before Nares Juſtice; 
and the Queſtion was, whether by the Cuſtom of this Manor 
an Eſtate Tail can be barred by a mere Surrender, or whether 

there muſt be a common Recovery for that Purpoſe ? DD 


For the Leffor of the Plaintiff, who maintained the Neceſſity 

of a Recovery, parol Evidence was given by the Steward and 

' an antient Copy holder aged 84, that they always underſtood, 

that a Recovery was neceffary to bar an Entail. They alſo pro- 

: a duced a Cuftomary to ſhew, that there was a Cuſtom of ſuffer- 

| ing Recoveries in that Manor, and it appeared from the Court 

Rolle that fifty-ſeven Recoveries had in fact been ſuffered between 

1631 and 1970, one of which in 1735 was upon a Purchaſe 

of Mr. Serjeant Birch, afterwards a Judge of this Court. 

For the Defendant were produced nine Inſtances wherein Eſ- 

tate Tail had been barred by Surrender only, two or three of 
which were ſomewhat CT. and the other very clear. 


And terizards, Copley and Abſtracts being laid before the 
Court, it appeared on an accurate Examination, that of the 
| fifty-ſeven Recoverics, thirty-one only were ſuffered in order 
- 5 to 


5 f 


bar by a Re- Of September 1733 one Wightwick and his Wife, (the Father. and 


are much le ſurrendered this Eſtate to the Uſe of Boulton C Compton, a Pur. 
chaſor in Fee in order to bar the Entail ; foon after which the 
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to bar Eſtates Tail; v#z. fourteen between 1663 and 1720; and 
ſcrenteen between 1720 and 1770. That till 1663 there appears 
no Recovery for barring an Entail; but that in 1643 and 1649 two 
' _Fntails were barred by Surrender only. That in 1663 and 1664 
there were tuo Bars by Recovery. From 1664 to 1696 no Bar 
| by Recovety, but there were three wn 1678, 1683, and 1686) 
by Surrender only. 
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The Judge left it to the Jury (which was ſpecial) whether 
there was any Cuſtom in this Manor to bar Eſtates Tail, by Sur- 
render, which they found in the Negative, and in conſequence 
gave a Verdict for the Flaintiff; and the Judge was well ſatisfied 
with the Verdict; 


0 — — 


* Hill and Walker moved laſt Michaelmas Term for a new Trial ; 
the Judge made his Report in Hilary Term; but ſome Time 
being taken up in making accurate Searches of the Court Rolls, 
Cauſe was not ſhewn till the preſent Term, when Davy and 
Ghn for the Plaintiff argued, that there is a Cuſtom proved of 
barring by Recovery, but none by Surrender, fifty-ſeven'on one 

Side and only nine on the other; and of thoſe nine only three 
wherein it is certain that there was any Iſſue ſurviving to diſ- 


ity pute it. That the Expence of the two Modes is fo different, 
4 that no Man in his Senſes would have ſuffered a Recovery, if 
"bo a Bar by Surrender were ſufficient. And they cited Carr on the 
6. Demiſe of Dagwell and Singer. 2 Vez. 603. where Birch, Ab- 
= ney, and Burnet Juſtices held, that where there is 20 Cuſtom to 
irt bar by Recovery, a common Surrender will do it. And Willes 
en Chief Juſtice held, that where there is no Cuſtom for either, it | 
ic WW mult be by common Recovery. But all agree that if the Cuſ- hy 725 
tom be to bar by Recgyery, there a Surrender will not do it. 922 A Gl | 
Ka” 
And in 2 Burr. 97373, A Bar by Surrender was therefore =F Kr 
. held valid, becaũſe there was a Cuſtom to ſupport it. 
of | Ae, 2 n . 2 
In ſupport of the Rule, it was 1 that Surrender is // : 7 
true Mode of conveying Copyhold Eſtates by the Common Law Ag . i, ate - "A 
he It is neceflary for the Plaintiff to ſhew a Cuſtom that a Sur 655 b AE 
_ render will not bar, as well as that a Recovery will. Here we — 
4 | , gamer "7M, as 
B many Inſtances both ways; and both are compatible, = 27 
5 and Smalley, Stra. 1197. Where there is not a particular Me- 


. ura 
thod in the Lord's Court for barring Intails, a general or com; Za 3 


Vor. II. 3 * an A ee. 8 
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| F000, 2, mon Surrender is ſufficient either in Law or Equity. 2 Very. 
„ From. Ia. 585. 705. It is allo the beſt and moſt beneficial Way for the 
| 'enant ; for the Law will compel the Lord to accept a Syr. 
ou 5088 = render, bot noo receive a Plaint. Show. Parl. Caſes 67 799 
S ce 7 Where Recoveries are uſed, every cautious Purchaſer will al 
.. i cu fo, 1s Aa ne; Stewards will adviſe it for — Sake of their Fees. This ac. "i 
| [2-2 4 F _ Porn poets for the greater Number of Recoveries than of mere Syr- J 
ret at enders ; though every Recovery is neceſſarily accompanied with 
| 1 * render, which of itſelf works a - Diſcontinuance of the 


Ls 
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# TA. tate Tail according to the-Cales 1 the Margin of Gilbert 2. 
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e b. 
Ks . 2 his Kind of Limitation of Copyholds is improperly called 


n £41417 an Entail, for the Statute de Donis does not extend to Copy— 

Abe e ge zo awoholds. It is true that Lord Coke ſays 1 It. 60. a. that Cuſtom 

2. ori, aged. operating with the Statute may make an Entail. But the 

e a 60:22 He —- -— contrary” is held in 3 Rep. 8. and Cro. Car. 42. Rowden and 

| Corr 021115 Prem 77 Malſter. it is ſaid, that Copyholds cannot be entailed but by 

ae, Cuſtom. But, not to enter into theſe Niceties concerning the 
- 2 . Pnomination of ſuch Eſtates; it is certain, that by Cuſtom 
| Hor as 2 Af in very many Manors Eſtates may be limited to qualified Heirs, 
| 1 es D and particularly to the Heirs of the Body. And, when ſo li- 

os 13 Ae mited, they would create a Perpetuity, unleſs there were ſome | 


| 4 dies ert ce, 1 deviſed to bar them. Theſe are 1 three. 


WW ch 52 


ae Fries OH; amo iſt. By Forfeiture and Re- grant. Co. Copyb. and Kztch. 176. 
| ay —_— 2 1 78” mention this as well as Recoveries. But the only Inſtance = 
_ of it in the Books is in 2 Saund. 422. as occurring. in the Ma- 


3 7 9 beer 4 nor of Malſeld. 


57 2D 0 Orr . 

S de do 2d. By common Recovery; grounded on what Litileton ſays, 
| A. Aeethat Plaints in the Nature of Writs at Common Law will 
| = 2 {235 dig in the Lord's Courts. ' Kitch. 178. 1 Roll. Abr. 506. Raym. 
| bs 1 Lev. 136. The Objections to this Mode of barring 
rr {9ſnch Eſtates are well ſtated by Burnet Juſtice in 2 Vez. 606. 
G hr Lo Dong ne Validity of them does not depend on any Recovery over 


Ti 


2. 0 
| 24. "TY in Value, for that cannot be had in the Lord's Court ; but 
ros Son. Wed: upon the Cuſtom ſettled, that this ſhall be the Mode of Con- 
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is no Cuſtom to exclude it, 2 from Sinn. 307. 2 Vern. 


Eaſter Term 14 Geo. 3- C. 947 


—— 


3d, By Surrender only. That this is ſufficient, where there 


702. Carr ge Siygęr. C. N 9156 1 in Moor and Moor. 2 
Tex 602, 003: 15 chat a © a 9158 Goa ar by Surrender, may be 
concurrent 5 a Cuſtom to a by Recovery, is reſolved in 


Everall and Smalley. 1 Wilſ. 26. Stra. 1197. | | 


As therefore the preſent Verdict excludes the Power of bar- | 
ring by Surrender, the only Queſtion is, whether there is Evi- 
dence enough of a Cuſtom to bar by Surrender only ; and ſuch 


Cuſtom appears to have been at leaſt co-eval with, and in two 


Inſtances prior to, any Cuſtom to bar by Recovery. I am 
therefore of Opinion that there ought to be a new Trial. 


Gould and Blackſtone Juſtices concurred. 


Rule for a new Trial made abſolute. 


Abbot a ainſt Smith, 
19%, 7 ig, e | S424 tg 


ASE on Indebitatus a/ſumpjit, On genera] Iſſue pleaded, If an Adiion 


Verdict for the Plaintiff. It appeared on the Trial, that ng Se 
— againſt one 


the Defendant Smith, and one Robinſon were Merchants in Part- 


fp; and that Partnerthip notorious F That the Dealing upon 
which the preſent Action was founded was tranſacted between 
Abbot and Robinſon only, but upon the Partnerſhip Account. 


Partner only, | 
no Advantage . 
can be taken 

of the Omi. 2 S 


ſion, but by 
Plea in Abate- 


ment. 


againſt both the Partners; wherefore he inſiſted, that the 


poſition of the Chief Juſtice; and this being a Matter * 


4 
And that at the Time of bringing the Action, the Partnerſhip VL Aſo 


was diflolved. | * 5 2. 


2 2 


Cha, ſupported by Walter, moved for a new Trial laſt M.. &9 Ls 


s/f 


chaelmas Term, becauſe it appeared upon Evidence, that the 
Action was miſconceived, and ought to have been brought 


Judge who tried the Cauſe, Mr. Juſtice Nares, op to have 
nonſuited the Plaintiff. . 1 9 9 


No Cauſe was ſhewn laſt Term, on account of the 1 285 


extenſive Precedent, it was wiſhed to be determined in a full JV 
Court. | 
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land now "Ry 15 the Plaintiff, ſhewed FOR Cauſe, that it 
hall been already determined in the Caſe of Rice and Shyte in che 
| King's Bench, Paſeb. 10 Geo. 3. That where a Man deals with 
two or more Partners, he may bring his Action againſt any of 
them at his Option, and his leaving out the others is only 
pleadable in Abatement. And this Caſe is ſtronger than that; 
for here the Credit is proved to have been given to the Fg 
nerſhip Account. And therefore as the Undertakings of the 
Partners are ſeveral as well as joint, they are ſeverally liable to 
an Action. Tis true there is an old Caſe where the contrary 
Doctrine is laid down; that of Boſen and Sanford, Salk. 440, 
3 Med. 321. Shower 29. 101. 3 Lev. 258. Carth. 58. There 
it was argued, that becauſe all the Owners of a Veſſel muſt 
join as Plaintiffs in an Action againſt a Stranger, therefore a 
Stranger muſt join them all when he brings an Action againſt 
any of them. But this i is a ſtrange Nonſequitur. The Owners 
themſelves know who is Owner and who not: A Stranger may 
not have Knowlege. And the Authority of this Caſe has been 
ſhaken by many Determinations at Ni prius, and this of Rice 
and Shute by the Court. It is fit that the Defendant ſhall be 
driven to his Plea in Abatement, if it were only for this Reaſon; 
that in a Plea in Abatement the Defendant muſt name all 
the Partners ; ſo the Plaintiff cannot miſtake a ſecond Time. 
But when given in Evidence on the general Iſſue, the Defendant 
may ſhew at firſt one other Partner, the next Time £200, and 0 

on to his endleſs Vexation. 


Ghn and Waller, in ſupport of the Rule, contended, hs 
this Caſe was diſtinguiſhable from that of Rice and Shute, be- 
cauſe there the Action was brought againſt the acting Partner, 
whereas here the Dealing was with Robinſon, and not with the 
Defendant Smith. You muſt admit Notice of the Partnerſhip, 
before you can bring Action againſt a non- acting Partner. That . 
all Contracts by Partners are primd Jacie joint: and require 
ſpecial Circumſtances to make them ſeveral. It never was the 
Opinion of the Judges in Bœſen and Sanford that inviſible Partners 
might ſtart up from time to time and perplex the Cauſe : Their 
Idea extends only to known and viſible Partners, as in the pre- 
ſent Caſe. In Lloyd and Green, at Shrewſbury Aſſiſes, the 4th 
of April 1767; the Caſe was, that Llayd fold ſome Wood to 
ene Wilkinſon, who abiconded ; and Lloyd afterwards diſcoyering 

4 that 


— 
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that Green was a Partner with Vilkinſon, brought an Action 
againſt Green. Yates Juſtice, held that an Action might lie againſt 
Wilkinſon only, or againſt Green and Wilkinſon, but not againſt 
Green alone, and that the Plaintiff ought to be nonſuit : but 
however made a Caſe of it ; which not being ſet down in Time 
was never argued. As to pleading this in Abatement, it is 
impoſſible. It is a Plea in chief; it denies the whole Declaration; 
it ſets up a joint Contract, where the Plaintiff declares on a 


ſereral one: and therefore amounts to the general Iſſue. And 
no Inſtance of it can be found in the Books. It would produce 


more Fraud and Confuſion, than it can be ſuppoſed to re- 
medy. 


1 ards, in the ſame Term, De Grey Chief Juſtice 40 


| livered the Opinion of the Court. 


There are two Conde neceſſary for the Court to decide 
upon in this Caſe. 1. The Nature of the Contract. 2. The 
Manner of the Suit. The laſt is conſequential upon the 
former. | 1 | LE | 


The Contract, when made with Partners, is originally a 
joint Contract, but may be ſeparate as to it's Effects. Though al! 


are ſued jointly, and a joint Execution taken out, yet it may be 
executed againſt one only. Each is anſwerable for the Whole, 
and not merely for his proportionable Part. Equity muſt be 


called in to make the Reſt contribute. A Creditor, being Party 


to the Contract, is bound both by Law and Conſcience, to do 
all that is neceſſary to effectuate the Contract. He may ſue 
one of his Debtors only ; but if the Defendant calls on him to 
make all the Reſt Defendants, he ſhall be obliged to do it. It 


is juſt that it ſhould be ſo. 1. That all may aſſiſt in the Defence. 


2. That all may enter into a ratable Contribution to pay what 
Mall be recovered. 3. To take away all Colour and Pretence 


of Colluſion. 


Where the Suit is only brought againſt one, the Law perhaps 
cannot do complete Juſtice in the ſame Suit. I know of no 
Writ of Contribution. But in another Suit, for Money laid 
out for the other's Uſe, Contribution may in effect be obtained, 

e. 3 7 | | A Court 
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A Court of Equity does complete Juſtice at once, by calling all 
Parties before the Court. — 815 


So at Law, if the Defendant means to take Advantage of the 


Partnerſhip, it ought to be pleaded in Abatement; elſe it "ib 


ſuppoſed to be waived. As it is for the Benefit of the Defend- 
ant, he ought to claim it in the earliett Stage, and not put 


the Plaintiff to the Trouble of making out his Caſe, and then 


bring this Objection after. In Beſen and Sanford all the Judges 
agreed, that if the Matter could be pleaded in Abatement, it 
ought not to be given in Evidence: and Dolben Juſtice held 
that it might be ſo pleaded. Holt and the other two Judges 
doubted, becauſe it was ſaid to amount to the gencral Iſſue by 
denying the Point of the Action. But, ſurely, ſaying that 
another Perſon contracted at the fame Time that I did, is not 


| ſaying, that J did not contract. In the Caſe of joint Bonds, 


this Doctrine is ſtrongly ſupported. _ YYhbelpdale's Caſe, 5 Co. 
119. Stead and Movun, Cro. Fac. 152. If Non eff factum is 
pleaded to an Action brought againit one Obligor, Proof of a 
joint Obligor does not vitiate the Action. So is Chapple and 


Vaughan, 1 Saund. 291., 2 Keb. 525. Reported allo 1 Ventr. 34. 


1 Siderf. 420. and Aſcue and Hollingwortb, Cro. Elis. 404. 
And Sayer and Chaytor, 1 Lutw. 695. is expreſs that ſuch 
Objection. is not pleadable in Bar, but in Abatement. It is 
true, thoſe were Specialties, and this a fimple Contract, But 
the Reaſon is analogous in both. Proof that another alſo con- 
tracted, does not prove that I did not contract. | 


Nor is this novel Doctrine, without any Inſtance (as was 
ſaid) to be ſound in the Books. It is as old as the Vear- bock, 


Mich. 35 Hen. 6. 38. If one brings Debt againſt another, and 


declares for the Price of a Horſe, it is a good Plea in Abatement 
to ſay, that the Defendant and another bought the ſaid Horſe. 
8. C. cited Bro. t. Briefe. 37. So Tr. ꝙ Ed. 4. 24.6. Writ 
of Debt brought againſt B. and Plaintiff declares on a Con- 


tract; the Defendant ſays that the Contract was made by him 


and one C. ſtill living and not named in the Writ; upon which 
the Writ abated. Afterwards C. dies, and a new Writ is 
brought againſt B. upon the ſame Contract, he ſhall be received 


to wage his Law (which ſhews it to have been a ſimple Con- 
- tract) 


„ * 7 


._ » . 
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tract) although he hath before acknowleged the Contract, for 
be may have ſince diſcharged it. And again, Paſeb. 10 Ed. 


„ Writ of Account againſt me as Receiver, it is a good 
— that I and another were the Recebvers, who is {till living; 
Judgment of the Writ. For thereby I ſhall compel the Plain- 
tiff to charge another as well as me; and beſides he may have 
ſome Matter of Diſcharge of which I have no Knowlege. If 
this be, as it is, ſound Law; it is allo better upon the Score 
of Convenience that it ſhould be ſo eſtabliſhed, as has been 
already done in Rrce and Shute in the King's Bench. The 


Caſe of Lloyd and Green was never determined; as ſtated, it 


was only the firſt Thoughts of a ſingle, though very reſpectable, 
Judge on the Circuit; and he left it to the Judgment of the 


Court as a dubious Point. In Been and Sazford the Court 


was divided; and the three who determined the Caſe went upon 


| a falſe Aſſumption, that this could not be pleaded in Abatement. 


Had they been aware that it could, they declared that it could 
not have been given in Evidence. | 


The Convenience I hinted at is this; that by forcing the 
Defendant. to plead this in Abatement, or wave it entirely, he 
cannot turn the Plaintiff round more than once, by ſetting up 
treh Partners upon every freſh Action. He is to plead the 


whole Truth of the Caſe, and give the Plaintiff a better Writ. 
If A. pleads a Partnerſhip between himſelf and B, and, after Iſ- 
ue joined, a Partnerſhip is proved between A, B, and C, This 


would be concluſive againſt the Dein 


As for Colluſion in omitting a known Partner; that to be 


ſure is poſſible, but it follows from the Nature of a joint Truſt, 
and is not the neceſſary Conſequence of the Doctrine. Greater 
Inconveniences will follow from rejecting it, than can from 


adoptin . 


Rule for new Trial diſcharge 


per tor Cur, 
The End of Za/ter Term 14 Geo. 3. FE | 


Trinity 


Cn ny 


Fall Lain FOO. 


[rity Term 


14 Geo. 3. 1774. 


Hamilton again? Dalziel, 
Where a N the -gth of January 1774. The uſual peremptory 
ial Bailiff 
r Rule was made on the Sheriff of Cumberland to re. 
by the Plain- turn the Writ of Capias iſſued in this Cauſe. 
tiff, or his | | Fe 
Agent, the | 


Sheriff is not Sayer and Groſe moved laſt Term to diſcharge that Rule 


bound to re- 


urn the Writ. with Coſts, as being obtained improperly. And this Term 
Malter ſhewed Cauſe. 


The Caſe appeared to be, that in Cumberland there are no 
Bond Bailiffs; but the Sheriff uſually directs his Warrants to 
Perſons nominated by the Plaintiff as ſpecial Bailiffs. But, if 
the Writ was to be executed at the Sheriff's Peril, then it 

was uſual for the Plaintiff or his Agent to deliver it perſonally 
to the Sheriff, Under-ſheriff, or Seal-keeper. One Littlecale 

was Under-ſheriff and Seal-keeper; but, he being indiſpoſed, 
the Sheriff appointed one Yordfeworth to aſſiſt him, who ge- 
nerally t tranſacted the whole Buſineſs. | | 


Graham, the Plaintiff's Ancenty, wrote a Letter, the r4th 
of December 1773, to Littledale, deſiring him to arreſt the De- 
fendant upon the Writ incloſed to him, with Power to com- 
pound the Debt by taking one Half; otherwiſe, in default of 
a good Bail-bond, to ſend the Defendant to Gaol. He made 
out a Warrant to one Clark, who arreſted the Defendant; 

and the Defendant afterwards eſcaped, The. Queſtion there- 


fore was, how far the Sheriff was liable. | 
| And 


)⅛ddj 
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And the Court held (a4/ente De Grey Chief Juſtice) that 
Littledale acted only as Agent to Graham, and not in the Ca- 

acity of Under-ſheriff; as that Buſineſs was generally tranſacted 
by Mordſibortb. This appears, among other Reaſons, eſpe- 
450 from his Inſtructions to compound the Debt, which is 


not Part of the Under-Sheriff's Office. Clark was therefore a 


: ſpecial Bailiff nominated by the Plaintiff's Agent, And in ſuch 


Caſes the Sheriff is not bound to return the Writ. 


Rule abſolute, but without Coſts | 


Barker againſt Tibſon. 


ERDICT for the Plaintiff, 40 5. Damages, 40 s. Coſts, 
ſubject to the Award of IJ. H. and if he awards more 


to be paid, to the Plaintiff, then Judgment to be entred up for 


ſuch Sum, together with the Plaintiff's Cofts, otherwiſe this Ver- 


dict to ſtand. And it was farther ordered, that the Arbitrator 


might give ſuch Coſts of the Reference as he thought proper. 
The Arbitrator made no Alteration in the Damages, but ordered 
the Defendant to pay Coſts of Suit, as between Attorney and 
Client, and alſo the Coſts of the Reference as between Attorney 
and Client, * it being his Intent that the Plaintiff ſhould be 
8 * reimburſed his full Expences.” 


Coſts of Suit 7 bia: 
on Rule of on 4 


Reference 
muſt be com- 7. H. I 


mon Coſts un-g4y, AR - 
leſs ſpecially M... 
— 6A an 


* e 


: 47%”. 


pe 197 


ovary. eZ; 


- Dovy ed to ſet afide ſo much of the Award, as orders 


Juch Payment of Coſts. hn contra. 


Et per Cur. (abſente De Grey Chief Juſtice) Here is ns 
Agreement or Order of Ni prius to vary the general Rule, 


Þ that Coſts of Suit on an Award, ſhall only be the common Cofts. 


See Cooke's Caſes, 69, Ho. The Arbitrator has indeed a Diſcre- 
tion expreſsly given him to award what Coſts of the Reference he 
e e Therefore 


% + 
* 


Rule abſolute, for the „ e to tax the Coſts of 


5 the Suit only, as between Party and Party. 


Vor. II. e tte; ag Calze 


984% Trinity Term 14 Geo. 3. C. P. 


Calze again ; Log Lyttelton Executor- 


Judge's Sum- HE Rule to plead was out on a Monday the 6th of fake 
— rug On that Night the Defendant's Attorney took out a Judge's 
leſs it be re- 


let. Summons, to ſhew Cauſe the next Evening at Six, why the 
fore the Judg- Defendant ſhould not have Time to plead. At the Opening of 
— vg de the Office on 7 ueſday Afternoon, the Plaintiff figned Judgment, 
igned. and afterwards attended Nares Juſtice at ſeven; who, finding 
ttlat Judgment was ſigned, refuſed to do any thing in the Matter 


but referred the Parties to the Court. 


Glyn and Adair mow moved to ſet this Judgment alide as ir. 
—_ and cited Whitehead and —_ 1 Barn. 182. 


| | Davy ſhewed FREY int) every poſſible Delay had been uſed 
to keep the Plaintiff out of a juſt Debt. An Effoin caſt; an 

Injunction Bill in the Exchequer; and Default of Appearance 
till Iſſues were increaſed, Sc. That the Summons was not 
ſerved till after 9 o Clock on Monday Night, which is no 
Service. And that the Plaintiff had offered to waive the Judg- 
ment, if the Defendant would ſay he had a on OR. and 
would. undertake not to put in a Sham Plea. 


Ee 3 Cur. (abſente De Grey" Chief Juſtice) this Judgment 
, 1s regularly ſigned. By the Rule of 13 Geo. 2. A Judge's Sum- 
mons 1s held to be no — It ſtays nothing ; and has 


a 4 and no Effect, unleſs it be returnable*before the Party has a Right 
roughton. . i | | 33 . 

2 png. to ſign his Judgment. Here the Plaintiff had a Right to fign 
Hedges and 


Cielly Exe. Judgment at the Opening of the Office at five in the Afternoon, 
cutor, ib. 218. and the Summons is not returnable till fix. Had there been 


3 * any Merits in the Caſe, we might have ſet it aſide upon Terms, 
29 0 4 _ but here there is no Pretence Merits. 


N. de Ca whenes Han from — eule. 
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bay againſt Ellis. 


EB T on Bond from the Defendant and one Sohn Oltuer 


' to the Plaintiff, Bailiff of the Liberty of the Hundred of 


pear to anſwer a Contempt in the Court of Chancery. To 
which, en . had, the Defendant demurs. | 


Wilſon for is Defendant inſiſted, that it did not appear that 


the Plaintiff had Authority to take Bail, nor what the Contempt 


was; and cited Gib. 84. H. 9g Ann. to ſhew that the Party 
was not bailable upon a Contempt. 


Sed fer Cur. F ormerly the Courts were pretty nice upon this 
Point, but of late Years that Strictneſs has been much relaxed. 
But beſides, if you have any real Ground of Exception, you 


On Demurrer 
ro a Deciara- 
tion on a BaYl- 
bond, the 


Court will 


not preſume 
the Plaintiff 


had no Au- 


thority to take 
Bail, unleſs 
ſome Caſe 

be made, in 


Pleading toit. 


ſhould have ſtated in Pleading Facts ſufficient to bring the Queſ- | 


tion before the Court, as Was done in er and Haddock, 
2 Ventr. 237. . 


| Whereupon 7 iiſon, perceiving the Opinion of the Court to 
be againſt him, moved for Leave to withdraw his Demurrer 


the Rule was s afterwards diſcharged, and Jadgment _ 


For nw ring. 


Broadhead again Marſhall and Wife Executors 6 of f Wil- 


liam Hagget. 


\A 8 E by a Coachmaker for a Bill due to him by the Teſ. 
tator a Weſt Indian, from 1767 to 1773. 


He had delivered two Bills; one for Job- work to the Amount 


of 1211. and for 40 J. © promiſed to be paid him if any Gentle- 


man or Lady would ſay that a Coach which he made for the 
** Teſtator was worth 200 J. and that 980 Aſhton ſaid it was: 


and plead over; which was granted, but no Plea being put in, 


Arn 1 
new Evidence 22 
by The Actor -. (ud 
ney of an Ex- 


ecutor De. ” 7 (Hance 
fendant (then 0H Nu. A 
abſent from i 


Englaud) the 
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Cultody of 
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not known b 
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| Total * J. the other Bill was for 1211. Job-work, and 
200 J. for a Coach, giving Credit for 160 /. received by him 
on Account the 18th of March 1772. Ballance 1611. On this 
laſt Bill the Action was brought in Hilary Term laſt, and tried 
at the Sittings after Eaſter Term, when the Jury found a Ver- 
dict for the Plaintiff: . 161 l. 


Davy now 3 for a new Trial, on the Affidavit of Ranſ. 
dien the Defendant's Attorney, ſtating that the Defendants failed | 
for Barbadoes on the 2oth of April laſt being the firſt Day of 

Eafter Term. That fince the Trial he had diſcovered in a 
Memorandum Book of the Defendant, a Receipt i in theſe Weds 
and Aged by the Plaintiff, 


cc Received of Mr. James Marſhall on the 18th of March 
* 1772, the Sum of 160 J. in Full for a, Coach made for 
cc « William . . per 


L. 160.” 


(Marſhall was an Agent of Hagget, and managed his Aﬀairs 
in his Life-time ; and his Wife was conſtituted his Executor 
at his Deceaſe in Fuly 1773.) 


7 A Brnedbond 


| Ramſden further ſwore, that at the Time of the Trial he did 
not know that he had ſuch Receipt in his Cuſtody, nor that any 
Receipt had been given by the Plaintiff to the Deteacunt,. * 
the ſaid Mr. Hagget on any Account oe. 


Whitaker and Walker ſhewed Cauſe. But cn the ſpecial Cir- 
cumſtances of the Caſe, and the Diſcovery of the new and very 
material Evidence above ſtated, the Court made the Rule abſo- 
lute for a new Trial. But the next Day, on the Plaintiff's agree- 
ing to remit 40 J. of the Damages, the Court by Conſent diſ- 
charged the Rule. 


Anne Glead again// Joſeph Mackay. 


| 2s. Whether HE Plaintiff's own Siſter Elizabeth Glead, offered to be 


. Bail for the Defendant; but, reſiding within the Verge of 
lives within the Court, Gould Juſtice thought the ought not to be admitted. 


he Corr? |  Bloehſe 


. 4% 


PTY 


— 
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' Blackſtone Juſtice, thought that alone was not ſufficient to reject 


her, without other ſuſpicious Circumſtances, ſuch as being in 
Debt, protected, Se. | 


Nares Juſtice dubitavit. But it being ſworn, ſhe was going 


to leave her Houſe in Spring Gardens, and then in Treaty for 


another out of the Verge of the Court, ſhe was admitted. The 
other Bail, Peter Curtois, was ſworn and examined by an In- 
terpreter. 


Richard Carter's Caſe. 


IE was articled on the 2 5th of March 17 55 as a Clerk to 
J Mr. Wilſon an Attorney for five Years. An Afﬀidavit of 


the Execution of thoſe Articles was regularly filed, and now 


produced, but the Articles themſelves were loſt. At the End 
of a Year and a Half; Mr. Wilſon and Carter parted by Con- 
ſent, on account of the latter's Inattention to Buſineſs. He then 


Foreigner, 
being Bail, 
{worn and 
examined by 
an Inter- 
preter. 


An Attorney 
admitted on 
ſpecial Cir- 
cumſtances. 


Ant SA 


ſerved one Oa#ley as a Clerk, but without Articles for nine 


Months. Since that he ſerved Mr. Mitebell, without Articles, 


as a Clerk for ſeveral Years. And in 1768 went to ſerve Mr. 


Gregory Bateman, and at length in 1771 was articled to him 
for three Years and an half which he duly ſerved. 


The Court, conſidering that this Man had been educated in 
the Profeſſion for a Courſe of 19 Years, had been regularly 


articled for five Years originally, and afterwards for three Years 


and a half, to make up the Deficiency of his firſt Service; and 
that the intermediate Time had been ſpent in the ſame Manner 
as if he had been under Articles, thought it a Caſe of 


equal Hardſhip with that of William Fletcher (Hil. 11 Ges. 3.) At 73 4 
and directed him to be admitted an Attorney. | 


The End of Trinity Term 14 Geo. 3. 1774. 
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10 5 6. Payment of 


| | Money 1 
| 3 2 Inſtallments, 
| 1396. _ = _ 4 Inſtallments, then the Bond to ſtand in force for the whole Prin- 
Ault to An 
in force for cipal and Intereſt then remaining due and | unpaid. On Default 
1; th les 7 
uy prom” " made, the Plaintiff put the Bond in Suit; and, on 3 of 
e pow to actum 88 obtained 2 Verdict. 


all. 


T1 ſtaid on Payment of the Inſtallments now due with Coſts. 


4 ; 
He allowed Kat in Land and Harris, Stra. 51 5. this Mo- 
tion was denied; but afterwards in Briages and Willianfon, 
tro. $14. it was granted ; and again in Main and 5omner, 1b, 


Uo (#4 In Margin, and 1 Barn. 429. All theſe were grounded on the, 


8 S9 V, z. c. 11. ect. 8. And we are willing to give Judg- 
ment, - with a Stay of Execution till the Cn Inſtallments 
become due. | 


the 4 Framing of the Condition. 


And 3 Blackſione Juſtices. ee De Grey Chief Juſtice 


and Nares Juſtice) held that upon this . Candition, the De- 
fendant | 


| 50 2 ell Gowlett t Executor of Gladwell againff Fanforth E 


| V 8. # I SHE Defendant. ws bound to i in a Bond con-, 


ditioned to pay 496 /, by Inſtallments, and if Default 


were made in the Payment of any one or more of th 7 


0 Walker for the Defendant now moved, that all Proveediing be 


Statute 4 & 5 Ann. which diſcharges the Actſon: Whereas the 16h 
preſent Motion does not go ſo far ; being grounded on the Statute 17 


4 $2 Syn for the Plaintif oppoſed the tees, © on the Ground of, 


PE 
t 
[4 


-b | 
14-4 

#31 [1? 
ts 


B extended only to Party Walls between cn Houſes already built, 12 


5 


y fice and Næres Juſtice) that this Statute, now repealed and. 55 / * 62 


N 
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— 


— 


ſendant was not intitled to this Indulgence under either of the Acts. 

This is not to relieve againſt a Forfeiture, for the Plaintiff at his Mare $eewmy bo. 

Peril muſt enter up Judgment for no more than the Reſidue of It. WO A I 
the Principal and Intereſt bond fide due and unpaid. The Plain- 4 4 
tiff had agreed to give Time to the Defendant, and to forbear Ya, | Y 
„ his juſt Demand, provided the Defendant would com N mw 1 
punctually diſcharge it by Inſtallments. By neglecting {o to do, A Ack 


he has loſt the Benefit of this Condition, and remains in the 3. CU 4 | 
Caſe of other Debtors upon Bond. | 5 oy 24a 
—— | se, & exeni fried 
Diſcharge the Rule. W771 Care u, 

: 706 he- v. * 


Barlow again// Norman, 


RESPASS for pulling down a Wall. After a great The Builder 


of a Houſe on 
Length of pleading, the Queſtion upon Demurrer was, {© Fours 


= dati 
Whether under the Statute 12 Geo. 2.707361 Tok regulating —— 
Buildings in London, a Perſon building a new Houle: upon an his Flank os 
. . . . . . | Si e 411 ON 
entire new Foundation, was intitled to build his Side or Flank fi, N ig 


Wall, one Half on his own Ground, and the other Half on the Þour's vacant 


rqund. | , 
vacant Ground of his Neighbour ; or whether that Provition ee, | 


or carrying up at one and- the fame Time. And it was hel 6 a 
by Gould and Blackſtone Juſtices (abſentibus De Grey Chief ju 0 85 Ge 
varied by Statute 14 Geo. 3. extended only to the e J. 1 
Caſe; for no Man has a 2 preſume that his Neighbour 5H. 

will hereafter build an Houſe adjoining to his, and erect Cal. 
half of his outſide Wall on his Neighbour's nun in con- 6. 


ſequence of ſuch Preſumption. 


£10 be ,, 


ee J 


Judgment for the Defendant. 


E 7 Oldham againſt Peake. . I, VA fea 20 


2 G 
CTION w wo ds: the Plaintiff declares, that on a Tam thorough 


ly convinced 


Colloquium concerning the Death of one Daniel Dolly, a ſufficient 


=D Yetendant Eo the Plaintiff, * You are a bad Man, Afertion * : 


lander, 
9 Urs SIS Fo 7 94/4, 2/ 


Mich. Term 15 Geo. 3 CP. 


Inguerdo to 
mean Marler, 
tho? BS 
Colle S qi122:792 be 
only of the 

| Death. 


— 


*© and I am thoroughly convinced that you are Guilty,” (meaning 


of the Murder of the ſaid Dolly) ** and rather than you ſhould 
« want a Hangman, I would be your Executioner.” Ang being 
told the Words were actionable, and being aſked how he 
could prove hat be ſaid, He anſwered, 1 17111 Prove it by 
« Mrs. Harvey.” 2. * You are a bad Man, and I am tho. 
„ roughly convinced that You are Guilty (inuendo as before) 
« and rather than you ſhould want a Hangman, I would be 
« your Executioner.“ Being aſked how he could prove the 


&« Plaintiff guilty of the Marr, he ſaid, ** I can prove it by 


% Mrs. Harvey.” 3. You are Guilty” (ianuendo as before) 


« and I will prove it.” 4. I am thoroughly convinced that 


Jou are Guilty” (nnuendo, of the Death of the faid Dell) 


„and * than you ſhould go without a Hangman, I would 


hang you.” 5. © You are Guilty (:7nuendo of the Murder of 


e the ſaid Dolly.) By Reaſon whereof and to clear his Character, 
the Plaintiff was obliged to procure, and did procure, an Inqueſt in 
due Form of Law to be taken on the Body of the ſaid Danis 
Dolly. On Not Guilty pleaded, the Jury found a general Verdict 


on all the Counts for the Plaintiff with confiderable Damages. 


Glyn, Falker, and Groſs moved in Arreſt of Judgment, that 
none of the Words were actionable in themſelves without ſpe- 
cial Damages aſſigned; and that the ſpecial Damage here alügn⸗ 


cd was not ſufficient to maintain the Action. 


Davy, Hil and Adair ewe for Cauſe, that every one of 


the Counts contains Matter actionable. Guilty of the Deatt, 


implies ſuch a Death as is effected by Guilt. Thou haſt Id 
a Man, or #:1/:4 thy Wife, held actionable, Godfrey and Moor 


PR Elia. 317. Talbet and Caſe, Thid. 823. Wilner and Hall 


Cro. Car. 489. 1 Roll. Abr. 77. Pl. 2, 3. S. . 


I am Zhoroughly convinced is a direct Aſſertion. It affects a 


Man's Character. I am per ſuaded in my Conſcience, held ac- 


tionable. Sydenham and Man, Cro. Fac. 407. 1 Roll. Abr. 79. 
I zhink, Cro. Elis. 348. I dreamt it, held actionable in Scan. 


Mag. For cught I know, Styl. 142. 


It is objected that the-Tunuendo of Murder is overſtrained, 
there being no Colloquium laid of Murder, but only of the Death. 
1 | But 


— 1 — —— 1 e r 
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But if © Words are actionable in themſeleds the Impertinence 
of an  Tanuendo will not vitiate the Action, 3 Bulſir. 227. But 
here the Innuendo i is warrantable from the Colloquium. | 


In ſupport of the Rule, they relied on Milier and Buckgden, 
2 Bulſir. 10. You was the Cauſe of the Death of Dowland's 
Child, and I will ſwear it on a Book, not actionable, being 
too general. It was alſo ſaid to be ſufficient, if any one Count 
cannot be ſupported ; and the fifth cannot, being only You are 


Guilty ; and the Reſt ſupplied by an Innuends, which introduces 


new Matter, and does not apply to the Colloquium. 


Gould and Blackſtone Juſtices (abſentib. De Grey Chief Juſtice - 


and Nares Juſtice) were of Opinion, that this Declaration would 


_ ſupport the Action. If the fourth and fifth Counts can be 


tupported, all the Reſt certainly may, theſe being the weakeſt 


of any. 


it. As to the Certainty of the Charge. I am thoroughly 
convinced is equal to a politive Averment; for a Man only 
avers a Thing, becauſe he is convinced of the Truth of it. 2d. 
Death muſt be underſtood to mean Murder, becauſe it is ſuch 


a Death as the Plaintiff might be liable to be hanged for. By 


the Statute of the 3 Edw. 1. fl. 1. Perſons taken for the Death of 
a Man are not bailable. So in Chriſtian and Adams, He did 
conſpire the Death of J. S. held actionable, 4 Leon. 54. As to 
Miller and Buckden, Thou waſt the Cauſe of the Death, very 
different from, Thou art gilt of the Death, for a Man may 
be an innocent Cauſe. zd. The Innuendo of Murder is warrant- 
able, though the Colloguium is laid to be of the Death. Death 
is the Genus, and Murder the Species. When the Converſation. 
was of the Death of Dolly, and the Defendant ſays the Plaintiff 
is Guilty of it, he muſt mean ſuch a Species of Death as would 
infer Guilt. Murder is ſuch a Species. It is not therefore 


contradiQory, but explanatory; not introductory of new Matter, 
but aſcertaining the Meaning of the old; and limiting the ge-“ 


neral Word Death to one particular Species of it, Murder. The 
Innuendo is therefore ſufficiently regu/ar ; Whether it was frue 


or not, that ſuch was the Defendant's Meaning, was a Fact 
Vor. 7 4 C for 
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for the Jury to decide upon. They have affirmed it; and it 


now is too late to object to it. 


Rule diſcharged. 


Frecman ag Gwyn. 


7 AL XE R moved to change the Venue from London to 

Carmarthenſhire; and cited "Noble and Tyndal, 24. Geo. 2. 
in the Exchequer, and Coc4/edge and Philips, Tr. 1 Geo. 3. and 
Waddington and Thetkwall, Trin. ꝙ Geo. 3. both in the King' 
Bench, where ſuch a Rule had been made. The Reaſon fer 
moving the Venue into a Helch County, and not into the neut | 
adjoining Engliſh County, Stra. 1258. 1270. Ld. Raym. 1418, is, 
-becauſe the Affidavit muſt expreſs in what County, and not elſe. 
where out of ſuch County, the Cauſe of Action ariſes. Afic: 
the Venue is ſo changed, it may then be tried in the next ad. 
joining Engliſb County: And therefore it cannot be changed out 
of the adjoining Engliſb County into Wales. Stra. 15:4. 


Rule to ſhew Cauſe afterwards made abſolute, 
no Cauſe being ſhewn. 


The End of Michae/mes Term 15 Geo. 3. 774. 
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Hilary Term 


15 Geo. 3. 1775. 


Parker agu. 744 4 a 


E RESP Ass, to try the Right of a Fiſhery in Surry. 


It was firſt tried at the Lent Aſſiſes 1773, when there 
was a general Verdict for the Defendant; but the 
ſame was ſet aſide and a new Trial granted, becauſe he had 


given no Evidence in ſupport of two of his Pleas upon which 
Igue was taken. [See l. 920. devant. ] On the ſecond Trial be- 


fore Lord Mangfield, at the Summer Aſſiſes 1774, there was a 


general Verdict for the Plaintiff; and, on a Motion for a new 


Trial laſt Term, Lord Mansfield reported the Evidence, w hich 24 . . 


435 2 


clearly eſtabliſhed the ſecond Verdict. But it was inſiſted, that 
there having been two contrary Verdicts, the Defendant was by 
Law and conſtant: Practice intitled to a third Trial. And it 
was adjourned over to this Term, to make Enquiries after Pre- 
cedents. And now, no Precedent being ſhewn to eſtabliſh ſuch 
a Doctrine, it was declared by De Grey Chief Juſtice and rot 


_ Car, that they knew of no ſuch Rule, either at Law, or even 


in Equity, (which was moſt inſiſted on for the Defendant, but 
ſee 2 Vins. 563. 2 Ath. 378.) and therefore | 


Diſcharged the Rule. 


. 


Timſon and another gain Nodin. 
PECIAL Action on the Caſe, by Tien and Tones, 
'Þ Wie „ againſt Nedin a Landwaiter in the Port of Lon- 


Declaration ſtated; that all Brandies imported into 
| London 


Where there 
are two con- 
trary Ver- 


dicts, and the 


latter is ſatis- 


factory to 


tae Court, 
the loſing 
Party is not 
f tled by any 

Lule or Prac- 
rice to a third 
I's 1. Al. 


The Practice 
of making 
Prime and 
Poſt Entries 
at the Caſtom- 
houſe is legal 


and valid. 
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— 
London ought to be entered at * 88 by what is called 


a Prime Entry, containing leſs than the true Quantity 1 imported; 
and on Fayment of the Duties thereon, the Importer obtains 3 
Warrant from the Collector of the Cuſtoms for landing the ſame, 


which Warrant being deliv ered to a Land waiter, he is to make o out 
an Order, to the Officer on board, to deliver the Brandies fo eq. 
| tered to the Importer thereof; and when the ſame are landed 


and gauged, then the Importer is to make a Pot Entry, con- 
taining the full Quantity over and above what is contained in the 
faid Prime Entry, It then ſtates, that the Plaintiffs had! Import. 
ed from Dunkir& on the 18th of May 1773, 18 Caſks or Pun. 
cheons of Brandy, the exact Contents of which being unknown 


to them, they made a prime Entry of 1620 Gallons, Leing after 


the Rate of 90 Gallons per Caſk, which was the fair and uſual 


Quantity for ſuch prime Entry; and obtained a Warrant from 
the Collector to land the ſaid 18 Caſks, which they delivered tg, 


the Defendant, and requeſted his Order to the Officer on board 


to deliver the ſaid Caſks to the Plaintiffs, in order to have the 


ſame gauged, and the Poſt Entry made, and the ſaid Brandy cleared; 
but the Defendant neglected and refuſes ſo to Go to the > Damage 


of the Plaintiffs, Sc. 


On Not Guilty pleaded and Iſſue joined, it came on to be 
tried before Nares Juſtice at the Sittings in London, on the th 
of July 1774 the Jury found a Verdict for the Plaintiff, ſyb- 
ject to an Order of the Court, which recited that the Practice 

ated in the Declaration was ſufficiently proved, and that ac- 


cording to ſuch Uſage it was Part of the Defendant's Duty to 
deliver ſuch Order; but as one of the Jurors doubted as to the 


Legality of ſuch Ulage, it was therefore ordered by Conſent, 


that if, on moving for a new Trial, the Court ſhould be of Opinion 


azainſt the Legality of ſuch Uſage, or that the Action is not 
is, the Verdict ſhall be void, and a Nonſuit entered 
on the Record. 


Accordingly Davy moved laſt Term for a new Trial, on 
2 Suggeſtion that this Practice opened the Door to great Fraud 


and Smuggling. And now Glyn ſhewed for Cauſe, that it was 


a Practice for the Benefit of Trade; for if a full Entry 
was to be made at firſt by Gueſs without Gauging, which can- 
not be performed on Board, and more than the juſt Duty was 


paid, 


ww 
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paid, it would be attended (according to the Courſe of the Cuſtom- 


houſe) with great Circuity, Delay, and Expence, to get the Over- 
plus returned ; whereas by entering a leſs Quantity than the 
Truth, and afterwards aſcertaining the true Quantity before it 
goes out of the Cuſtody of the Officers, the Trader 1s eaſed, 


and the Revenue ſufficiently ſecured. 
effect authorized by the Legiſlature ; 


And this Practice is in 
for in the Book of Fees, 


eſtabliſhed A. D. 1662 by the Houſe of Commons, and figned by 


the Speaker (See Com. Journ. the 17th of May 1662) under the 


Authority of ſe. 24. of the Rules and Orders annexed to the 
ctatute 12 Car. 2. c. 4. Notice is taken of Prime and Poſt 
Entries, which ſhews it to have been an antient legal Uſage. 


and of that Opinion was De Grey Chief Juſtice and the whole 


Court, and ordered 


Loane againſt Caley Exccutrix. 


WL SUMPSIT on ſeveral Promiſes as the Defendant's 
Teftator Charles David Bruce. 


2. Non afſumpſit — fox annos. 3. Plene 


and Iſue thereon. 


Poſtea to the Plaintiff. 


be,. v. 


Pleas. 


Adminiftravit and Iflue thereon. 


To the ſecond Plea the Plaintiff replied, that at the Time of 


3 GA Aſſumpſit, 


making the Promiſes he (the Plaintiff) was beyond Sea, and fo 


continued till within fix Years of ſuing out the Original. 
Defendant reſoins that in January 1764 the Plaintiff arrived in 
The Plaintiff /ur-reorns denying that Fact, and main- 
taining his Replication, 


England. 


3 


Court on this Caſe. 


The Plaintiff proved Aſſets in . Defendant's Hands; but the: 
Defendant gave in Evidence a Deed dated the 2d of * 1756, 
made between the Teſtator and Robert Baillie the Defendant's 
Father, previous to the Marriage between the be De- 


Vol II. 


Vin (owes b Cares Av e ooo L 60 Hind 8 
2 ahebde, ace eue, 21107 0 lian 4s Dales * 


Iſſue thereon. 


4 D 


The 


On the Trial before Nares Juſtice at the London Sittings, 
the 11th of July 1774, there was a Verdict for the Plaintiff on 
all the Iſſues, Damages 192 /. — 1 to the Opinion of the 


ndant; 


N45 (<7 FG 2 


24 "4 


oor? Had 2 ff 


2 arri2 ge 
Covenant 
with a Trut- 
tee for ſecur- 
ing a Pro- 
viſion for Ae q 
Wife, * 
he £1 wen in Ws 
Evidence by 
her, on a bl 2 wy | 
EIB 
 adminifira- 
vit, in an e 
Action ,; HL | 
brought Avro | 
agzinik her as {7 Ses 2. 
Executor. 
And ſhe may 
retain out of 
the perſonal 1 r, 


Aſſets ſomuch 
as is equal 


to the Dama- 92 2 
ges ſhe has 7 

ſuſtained 9 | 
the Breach oF 


ſuch Cove- 
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feeldeat ; 3 in 1 contain of the Marriage, and 2000 1. 
Portion, the Teſtator bound himſelf to the ſaid Baillie, thy 


"© in caſe he died without Iſſue in the Life-time of the Defendant, 


he would leave her all his perſona] Eſtate, and 200 J. per Annum 


Eq 8 . for Life out of his real Eſtates; or, in caſe of leaving Iſſue, 3 
_ + of of his PRs J Eſtate, and 1004, fer Anemone for her 
7" 


Cu Life. 
MTS [os 


The Marriage was 5 ns Portion paid. And in September 
1763, the Teſtator died ſans Iſſue, having made his Will the 
7th of June 1763, whereby after ſubjecting his real and perſonal 
Aſſets to the Payment of his Debts, and confirming his Marriage 
Agreement, he gave his Wife the Defendant all his real and 
perſonal Eſtate, and appointed her Executrix; who proved the 


ſaid Will. But the Teitator's real and perſonal Eſtates together, 


are not near ſufficient to anſwer the Value of the ſaid Annuity 
from the Death of the Teſtator. 


Qu. 1. Whether this Inſtrument was admiflible in Evidence, 
the ſame not having been pleaded ? 


2. If admiſlible, whether the Defendant, as Executrix, 
is by Law intitled to retain the faid Aſſets, towards ſatis- 
fying her Claim under the ſaid Inſtrument. 


Adair for the Plaintiff argued, 


That it is neceſſary for Executors to plead all Specialties in 
diſcharge of their Aﬀets, while they continue ſubliiting Debts; | 


and this is not a diſcharged, but a ſubſiſting Debt (if any) there 


being no ſpecitc Demand on which an Action of Debt can be 
founded; but the Whole is uncertain and only ſounds in Damages. 
Beſides there is no Perſon before the Court with whom the 
Covenant is made; Robert Baillie is no Party to this Suit. 


The Covenant itſelf is not binding on the perſonal Eſtate. 
A Covenant to deviſe Perſonalty muſt mean, ſubje& to the 
Teſtator's Debts. And though the real Eſtate be deficient, yet 
ſhe can not pray in Aid of the Perſonal, unleſs the perſonal in 
itſelf would be oe. 3D 


Kempe 


EC 


e 


in 


pe 
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Kempe for the Defendant inſiſted, 


That Mrs. Caſey was a Creditor on the real Aﬀets for 2001 a | 
Year ; and upon their Deficiency was intitled to a Satisfaction 


= out of the perſonal Aﬀets; which, being Executrix, ſhe may 


retain. 6 Co. 58. 6. Ploud. 182. Moor 2. 


-* "That wh no Party to ma Deed, yet ns beneficially in- 
tereſted therein, ſhe may take Advantage of it. Though a 


Covenant be not made between A and B. yet B (if ſhe has an 


Intereſt therein) may maintain an Action of Covenant againft A. 
2 Lev. 74. Lutw. 302. And eſpecially in the Caſe of a Mar- 


riage Contract: in conſequence of which, though an Action 


would not lie in the Caſe of a third Perſon, yet the Wife, if 
Executrix, might retain.  Raym. 483. 2 Show. 403. recog- 
nized by Denniſon Juſtice, in Plummer and Merchant, P. 3 Geo. 3. 
though not mentioned in Burr. 1384. 


De Gp Chief Jaitich, 


Le d Hardwicke determined to the ſame Effect, in the Caſe 
of a Child's Portion. And wherever an Executrix has a. Right 


to a Sum of Money, whether it be ſtrictly a Debt to herſelf, or 


nominally to another, ſhe may retain it. This is a Specialty 


Debt, which is in its Nature to be ſued for by Action of Cove- 


nant and recovered in Damages, being not a ſpecific Sum, but 


Matter of Computation, The only Objection of Weight is, % 2 2 


that the Debt is not ſpecifically aſcertained. But whatever di- Jt 
charges the Executor may be given in Evidence without pleading, 


and this Retainer is a Diſcharge of the Executor. 


In a Caſe before 1 Chief 1 a Widow die 
was allowed to retain the Money, with which ſhe had paid off a 
Mortgage on her Jointure, the Huſband having covenanted it 
to be free from Incumbrances, this being a Satisfaction for his 
Breach of Covenant. This ditters very little from the preſent 


Caſe, I am therefore upon the whole of Opinion, that this 


Inſtrument was admiſſible in Evidence without pleading it, and 
that the Exccutrix was intitled to retain the Aﬀets, 


„ | | Blackſtone 


ui I - cl 
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On a Diſpen- 


ſation to hold 


two Livings, 
the Diſtance, 
by the tem- 


poral Law is 


immaterial. 


a * under the Great Seal to hold with the Rectory 


Blackſione Juſtice 


Of the ſame Opinion. Debts of a higher Mme ſubſiſting 
and undiſcharged, muſt be pleaded by the Executor; Deke, 
diſcharged may be given in Evidence to ſhew that the Aſſets are 
exhauſted. This is the Diſcharge of a Debt. It is equivalent 
to a Recovery on an Action of Covenant. For the Executriy 
cannot ſue herſelf, Damages, that are in their Nature arbitrary, 
cannot be retained, becauſe till Judgment no Man can foretell 
their Amount. Such are Damages founded upon Torts, pat 
where Damages ariſe from the Breach of a pecuniary Contract, 
there is a certain Meaſure for them, and ſuch Damages may well 
be retained. The Remedy for a Note of Hand carrying In- 
tereſt is only in Damages, but will any one ſay this {hall pat 
be retained? The Jury here have aſcertained the Damages 
ſuffciently, by finding that the Arrears of the Annuity already 
accrued are more than the Value of both the real and perion:! 


Aliets. 
„ 


Nares Juſtice ſame Opinion. (Gould Juſtice abſente.) 


Judgment of Nonſuit. 


The King again/i the Biſhop of Lichficld and Coven- 
try, and Robert Clive, Clerk. 


UARE Impedit, on the Preſentation to the Rectory of 
» Adderley St. Peter in the County of Salop, being a Bene- 
fice of above 81 Value in the King's Looks. | | 


The Declaration ſtates, that 8 ER Incumbent of PTY 
derley, had accepted the Vicarage of Clun at more than thirty 


Miles diſtance from Adderley, whereby the latter became void, 


and neither the Patron, Ordinary, nor Archbiſhop preſenting it 
ecke to the King; but, Ec. 


The Biſhop pleads the ufual Plea. Clive pleads (proteſting 
that the two Benefices are not more than thirty Miles diſtant) 


” . 


hn, vw — OUW 
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of Adderley the Vicarage of Clun, c not diftant from the ſaid 


« Rectory more than thirty Miles.” 


Replication that the two Benefices are more than thirty Miles 


apart, whereby the Diſpenſation is wholly void. Rejoinder, 


denies that they are more than A Miles diſtant, and Iſſue 
thereon. 


on the Trial it was proved by an actual Meaſurement, that | 


the Diſtance from Church to Church was 48 Miles, two Fur- 
longs, and three Chains of 22 Yards each - from Pariſh to 


Pariſh 43 Miles and 2 Chains, by the Turnpike Road. That 


the direct horizontal Diſtance from Church to Church was 42 
Miles and three Chains, from Pariſh to Pariſh 38 Miles, 2 Fur- 


longs, and 4 Chains. But that by Computation in the Country, 


the two Livings were but 29 Miles diſtant, and this was the 
ufual Method of computing Diſtances upon ſuch Diſpenſations. 
Of which Opinion was Baron Burland, who tried the Cauſe, 


and a ſpecial Jury, who found a Verdict for the Defendant. 


Groſe moved for a new Trial, alleging that the meaſured Di- 


ſtance was the only one the Law could take notice of, And cited 
the Statute 35 Eliz. c. 6. wherein a Mile is declared to contain 
8 Furlongs, each Furlong 40 Lugs or Poles, and each Lug or 
Pole ſixteen Feet and an half. Alſo 1 Hauk. P. C. c. 12. 
ſect. 15. and Cro. Eliz. 212. to prove it. 


Glyn ſhewed for Cauſe, that the Diſtance of the Pariſhes was 
a Matter merely regulated by the Canons of the Church, which 
may be directory in ſuch Caſes to the Archbiſhop ; but it is taken 


no notice of in the Statute of Diſpenſations, nor ever called 


into Queſtion in the King's temporal Courts. The Iſſue is 
therefore immaterial. | | 


1 2. If material, the eccleſiaſtical Laws muſt be the 
Rule in this Caſe, Cro. Car. 475. Sir V. Jones. 394. and there 


the uniform Practice has been to go by computed Miles. The 


Statute 35 Elix. was a temporary Law and expired; and nei- 
ther that, nor the Caſes cited, do at all relate to the preſent 


Queſtion. 


Vol. . . 4 E | Sera 
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Groſe acknowledged, he could not ſupport his Motion on the 

firſt Objection mentioned by Glyn, though he thought he could 
anſwer the laſt. And, the Court being clearly of Opinion, that 

by the temporal Law the Diſtance of the Churches was im- 


material, 


Diſcharged the Rule. 


N. B. The allowable Diane by Fa Canons of 1571 was 
26 Miles, by thoſe of 1584, 1587, 1603, 30 Miles. Gil/. 
Cod. 911. Yet in 29 Eliz. (A. D. 1587.) a Diſpen:. 
ſation was granted to hold the Rectory of Horton, Cy, 
Lincoln, with that of Stanes, Middleſex ; and upon Eject. 
ment for the Glebe, in order to try the Validity of the 
Diſpenſation, no Objection was made to the Diſtance be- 
tween the two Benefices ; but the Operation of Diſpen. 
fation was held to be vain and ineffectual, as coming tog 
late; vs. after Inſtitution to the ſecond Living. Dighy' 


: Caſe, 4 Co. 78. 
Smith againſt Ey les. 


le FO PECIAL ARion on the Caſe, againſt the Warden of the 


n Pleet for refuſing to receive a Declaration to charge one 
Fleet, under „ then in his Cuſtody, but ſuffering him to eſcape and 
the Infoivent 

AR, js nota £0 at large; and for making a falſe Return to a Writ of Habeas 


beg rol I Corpus ad reſpondendum. The Defendant pleaded the general 
the Warden, Iſſue, and the Cauſe was tried at the London Sittings before 
i Blackſtone Juſtice, when the Jury found a Verdict for the Plain- 
tiff with 60 J. ee ſubject to the following Caſe. 


ration. 


On the 28th of Augu/t 1773- Jobe Morriſon was arreſted in 
Fleet Lane, within the Rules of the Fleet, on a King's Bench 
Latitat indorſed for 501. at the Suit of the now Plaintiff Smith. 
Morriſon ſaid he was a Priſoner in the Fleet, and the Officer 
went with him to the Gate, where Grove the Turnkey examined 
his Books, and ſaid he was a Priſoner, had ſurrendered as 2 
Fugitive under the Infolvent Debtors Act that Morning, turn- 
ed him into the riſon, and locked him in. | 


7 On 


— 
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On the 1ſt of September 1773 the Plaintiff made Affidavit of * 


' Debt in the Common Pleas before Mr. Juſtice Gœuld, and entered 
Declaration with the Prothonotary indorſed for go J. and ten- 


dered a Copy thereof to Grove the Turnkey with his Fee; 


| who made anſwer, that they never took Declarations. againſt 


F ugitives, and would not receive it; but the Plaintiff's Attor- 


ney left it with one Shilling on the Table. 


On the 29 b of September the Plaintiff's Attorney demanded 


of Dyer another of the Turnkeys whether Morriſon was then a 


Priſoner ; who ſearched the Books and ſaid he was, and that he 


had ſurrendered as a Fugitive, and that there were no other 


Cauſes againſt him, and no Declaration or Detainer lodged. 


On the zoth of September the Plaintiff s Attorney ſued out a Ha- 


eas Corpus ad Reſpondendum, and carried it to the Fleet, and de- 


manded if Morriſon was ſtill a Priſoner. The Turnkey ſaid he 
was on the Books as a Fugitive, but not then in the Priſon, but 


in the Rules. On which the Plaintiff's Attorney left the Habeas 
Corpus with the Clerk of the Papers. 


On the 2d of October the Plaintiff's W called again 
with the like Inquiry. Grove ſaid he was a Priſoner, as a Fu- 
gitive, and then in the Rules. In Mzrchaelmas Term, 1773. 


The Defendant, being called on to return the Habeas Corpus, 
made the following Return. I do hereby moſt humbly cer- 
* tify and return, that at the Time of the coming of this 


« Writ to me directed, the within named John Morri ory was 


* not a Priſoner in my Cuſtody.” 


The Caſe then ſtates, that it is not, nor ever has been the 
Practice in the Fleet Priſon, for Fugitives, ſurrendering under 
or by virtue of the Inſolvent Debtors Act, to be locked up or 
confined as Priſoners, nor do they give Security for the Rules ; 
but, as to the Practice of the King's Bench, nothing appeared 
ta Evidence. . 


| That Mor riſon went away out of the Rules of the Fleet, and 
did not take the Benefit of the Inſolvent AR, and it is not known 


what 18 become of him. 
7 


og i Lt eos * — r . 
— 
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Qu. If the Plaintif is intitled to recover ? 


Walker for the Plaintiff argued! 


That the Turnkey Mevitg e eke! Morri fon as his Gt 
ſoner, received him from the Officer, and locked him into 
Priſon, defeating thereby and eluding the Proceſs of the Court 
of King's Bench, this ſhould charge the Warden, and make him 


| liable to anſwer for Morr: _=” as his San 


7 for the Defendant inſiſted, 


That by the Inſolvent Act 12 Geo: . . e 


Keeper of the Fleet is only bound to receive and detain ſuch 


Fugitives, in order to their Diſcharge. He has no coercive 
Power over them ; nor, if they go away, has he any Power of 
Recaption.. In Baldwin and Ocarrol 1 Barn. 281. T. 11 G12 
Geo. 2. The Court were of Opinion, that the Defendant, be- 
ing in the Warden's Cuſtody for a particular Purpoſe only, Was 


not liable to be en with a — « "IV 


ds. Grey Chief Juſtice and . (Gould: Juſtice: e 


However wrong the Turnkey Grove may have behaved in pro- 
tecting Morriſon from the King's Bench Proceſs, the Queſtion 


now before the Court is only, whether the Warden was liable 


to receive a Declaration againſt him, and whether the Warden 
bas made a falſe Return, in denying him to be in his Cuſtody. 
The inſolvent Act ſuppoſes that Fugitives were out of the Reach 


of their Creditors, and gives them an Option to return and 
ſurrender themſelves, for the mere Purpoſe of gaining a Diſ- 


charge. The Priſoners who are liable to be charged with De- 


clarations, (as of courſe) muſt, be, ſuch as are Priſoners upon 
meine Proceſs or Proceſs of Execution in a civil Suit. A Pri- 


ſoner, committed for a Crime or Contempt, cannot be charged 
without ſpecial Leave of the Court. A Fugitive is not a Pri- 


ſoner upon any Proceſs, but a mere Voluntier. He may come 


and go when he pleaſes; but by going he forfeits the Benefit 


of the Act. He is therefore not properly a Priſoner in the Cuſ- 


tody of the Warden, nor liable to be charged with a Ty 
tion. Conſequently there muſt be 41 


om, gment of N aba 
Baxter 
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axter on he a of Abraball ſg; againſf Broyne 
; DE. ee, — ede, 144 22 
: JECTMENT of Lands in Herefordſhire. Verdict for Agreement to 
E. the Plaintiff, as to the Whole; but ſubject, as to a Moi- 8 
ety, to the following Caſe. Leser did th 


and ſet for 21 
Years from a 


Jobn Heſeins Abrahall the Leſſor of the Plaintiff's Father, 3 = 
(who was ſeiſed of one undivided Moiety of the Premiſſes for his Leaſe iz pre 
Life, Remainder to the Leſſor of the Plaintiff in Tail, the other — 
Moiety being veſted in Percival Lloyd and his Heirs) together mn 
with his Son the Leſſor of the Plaintiff, levied in 1757 a Fine foto be. 
of the ſaid Moiety to the Uſe of himſelf for ty 1 WC — 


his Son in Fee. 


On the 28th of November valet the ſaid John Abrahull and? 78 70 
Percival Lloyd entered into an Agreement (ſtamped with a 25. 9 
64. Stamp) with regard to their reſpective Moieties with the 
Defendant Browne, when. they agreed (inter alia) ©* with all 
convenient Speed to grant a Leaſe to the ſaid Browne of, and 74 As 
« they did thereby fet and let to him, All that, &c;” To hold TY 4 2. 
for 21 Vears from Candlemas then next at the Rent of 290 per A GR 
Annum, payable half yearly to the Lefſors. Provided that the | oY 
ſaid Leaſe ſhall be void on Non-payment of Rent, Alienation, 
Ge, and that ſuch Leaſe ſhall contain uſual. Covenants on the 
Part of the Leſſors and Leſſee, and certain ſpecial ones thetein 
mentioned; in one of which the Words this Demiſe occur. The 


ſame concludes thus As witneſs — Hands of Ho . . 
* and 7. J. 


The Defendant entered i in  purſuakes of this Agreement. 


od che 2 5th and 26th of May 1768. John Abraball Solty 
dead, the ſaid Percival Lloyd conveyed his Moiety of the Premiſſes 
to 1 Abraball the Leſſor of the Plaintiff 1 in Fee. 


On he 29th of Marcs 1773, the Leſſor be the Plaintiff gave 


Notice in Writing to the Defendant to you at Candlemaſs then 
next, | | 


Vor. II. | | 4 F On 


RE 
» 50D 


22 
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: On the 24, of Odtaber 1773, and the 1ſt of March 1774, the 
Defendant paid the Leſſor of the Plaintiff two half Years Rent 
RE mch  _ 88 


' Qu. If the Plaintiff is intitled to recover the Moiety which 
lately belonged to Percival Lloyd? . 
This Caſe was argued in the laſt and the preſent Terms, by | 


Hill and Davy for the Plaintiff, and by Adair and Walker for 
the Defendant. | | | . 


I! For the Plaintiff it was urged, that this was only an executory 
u, Contract in the Intent of the Parties, and if ſuch Intent appears, 
—} though proper Leaſing Words be made uſe of, yet the 
Law will rather do Violence to the Words than to the Intent. 
>2 WY Bac. Abridgm. t. Leaſes 421 (Which Title H faid he had 40% 
x 3 T den under C. B. Gilberf's own Hand) Noy. 128. Sturgeon 
„and | Painter, accordingly: and Harker and Birkbeck. 3 Burr, 
__ 


- 

* » ©} t 
4 »{: 

* » £64 ©; 
— 
* 
1 
5 


e 


en We For the. Defendant, were cited Harrington and Wife. Cre, 
og , Eliz. 486. 1 Roll. Abr. 847. Moor. 459. Ney. 57. A Covenant 
41 * AN 2 that . doth let, and that a Leaſe ſhall be made accordingly. 
| 2 7 * ö g | a 


- N „Held to be a good Leaſe immediately. What follows is only 
1785 or further Aſſurance. Malden's Caſe, Cro. Elix. 33. Tiſdale 


ot and Eſſex, Hob. 34. Daliſen 7. And they contended that 
it was plainly the Intent of the Parties to make a preſent 


And it was held by Gould, Blackflone and Nares Juſtices) : 


rhe 19. 
Ab — and Herbe given the Defendant every reaſonable Hope of his 


42 3 | Acqr jeſcence. Under ſuch Circumſtances, if the Words of the 

ME Leaſe ean import ap, lininediate legal Demiſe, the Court will 

9 HD WW UA 244 75 [4s C les 93295 
hed JEM 1 „ cM i watt 
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„ 


ſupport it as ſuch; And that it will, is evident from the Caſes 


cited, which we have looked into and * Therdfore | 


let there be 4 
| | Judgment for the Plaintiff as to one AY 
88 the Defendant 3 as to the other. 


nada on. the N of Hitcheogk 2 Par- 


doe Eſquire. 


IN Ejectment, tried at Chelmsford laſt Summer Aſſiſes before 
[ Smythe C. B. Verdict for the Plaintiff, ſubje& to the fol- 


blowin 3 Calc. 


| On the 1ſt of May 176% Martha Wakelin demiſed to Charles 
Bicock, a Meſſuage and certain Cloſes in Lowlayton, all formerly 


| in the Occupation of one Ferril, and then of the faid Charles 
| Bocock, And allo four half Acres of Common Marſh Lands in 


Shortlands, and a Rood of common Marſh Lands in Layton Marſh 
in Lowlayton aforeſaid, containing. together thirty-three, Acres 
and one Rood, to hold for twenty-one Years from Lady-day 
then paſt at zol. per Ann. N. B. 1 was indorſed te Leaſe 


— a Farm at gol. per Ann. to Charles. Bocock ; x and Sbort- 


lands was admitted on both Sides to be Part of 2 Marſþ. - 


A Devile to 
H. of an in- 
tire Farm in 
the Occupa- 
tion of B. 
(which in- 
cluded aſmall 
Parcel of 
Marſh Land) 
not to be dil- 
mem bered by 


' a ſubſequent 


Deviſe in 
the ſame Will 
of all 25: 
Teftatrix' 5 
Marſh Lande 


to M. She 


having a large 


Eſtate in 


Marſh Lands 


beſides, which 


Was let to a 


ſeparate Te- 


: nant. 


on the iſt of April 1761 Martha Wakelin deviſed all he Ef | 


tates to her Siſter Ann Moore, and died in- 1763. 


On the ol of February 1766, Anne Meere deviſed to Mary +, 


Pannel and her Heirs, All her other Meſſuages, Lands and Te- 
nements in Lowlayton (except the Farm now in the Poſſeſſion 


of my Tenant Bococꝶ, and the Premiſſes i in the Poſſeſſion of Mr. 
Briſtow and the Marſh Lands) and to Elizabeth Hitchcock and 
her Heirs certain Lands in Monmouthſhire, and the Premiſſes 


in the Poſſeſſion of Mr. Briftow in Lcxolayton, and her Farm 
in the Poſſeſſion of Charles Bococꝶ; 


Lands lying in Lowlayton Marſh.” And the Teſtatrix died i 1 
Auguſt 1700, ſeiſed of all the Premiſſes in Leaſe to Bocack ; 


-» and 


and to the Children of 


her late Uncle Henry Moore, as Joint-tenants in Fee, ** all Ber . 
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| and alſo of certain other Marſh Lands in Lowlayton Marſp, vie. : 
35 acr. 3 ro. 11 p. then in the * of William Warren. 


In Fuly 1767, the Das purchaſed of the Children of 
| Henry Moore, All the Marſh Lands deviſed to them as afore. 
* ſaid, and took Poſſeſſion as well of the ſaid 4 2. r. in the Poſ- 
ſeſſion of Bocock, as of the 35 à. 37. 11 p- in the Occupation 

of Warren. 


3 


Qu. Whether the ſaid 44. 17. are included in the Deviſe to 
Elizabeth Hitchcock, the Leſſor of the Plaintiff ? And, if ſo, 
whether the ſubſequent Deviſe of all the Teſtatrix's Lands! in 
- Lowlayton Marſh to the Children of Henry Moore, be not x 
Revocation of the preceding Deviſe pro tanto, ſo as to veſt the 
fame in the Children of the ſaid H. Moore? : 


This Caſe was 3 w Glyn for the Plaintiff, and Walker 
for the Defendant. 


But per De Grey Chief Juſtice and tot. Cur. There is no Doubt 
of the Intention of the Teſtatrix. She never meant to diſmem- 
ber her Farm in the Occupation of Bocock, and expreſsly de- 

5 viſes it by that Name to Elizabeth Hitchcock; ſo that it is clear | 
b | theſe Parcels of Marſh Land are included in that Deviſe. Nor 

is there any Reaſon to think ſhe intended to revoke it in Part, 
by her ſubſequent Deviſe of 40 her Marſh Lands to the Children 
of Moore. The four Acres and a Quarter were probably neceſ- 
fary to make Bocock's Farm complete, and if divided from it 
might do it a material Injury. 


And the T eftatrix had another Eſtate, conſiſting intirely of 
Marſh Lands, in the Occupation of another Tenant ; which is 
ſufficient to ſatisfy the latter Deviſe without en isginz upon the 
former. She conſidered Bocock's Farm as one intire Thing, and 
her Lands in Layton Marſh as another. | 


The whole Court therefore unanimouſly ruled, that the 


b —- | 5 | Poſtea be delivered to the Plaint ff. 
h * 4 | a | Scott 
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7 SPASS a 3 Cuſtòͤm-h or 
ing who ee the Houſe of the Phaintiff at Er wirs, 
aud ſearching and rummaging the ſame, and taking away cer- 
dein of his Goods. On Not Guilty pleaded, the Cauſe was 
tried at Chelmsford Aſſiſes in Lent 1774, and a Verdi& found 
for the Plaintiff, Damages 100 4, on this ſpecial Caſe re- 
ſerved. 9. 1115 | | an 


The Defendants (who were all known to be Cuſtoma boiſ Of. 
ficers) on the 24th of Auguſt 1773, entered the Plaintiff's Houſe 
in the Day-time, in the Company of the Plaintiff, under Pre- 


tence of an Information againſt run Goods, and demanded of. 
the Plaintiff and his Wife their Keys, which they refuſed to 
deliver, and deſired to ſee their Information; EET 


refuſed to produce, and threatened, if they would not give u 
the Keys, he would break open the Locks; and accordingly got, 
a Conſtable, to whom he produced his Writ of Aſſiſtance: 45 
broke open the Locks of the Chambers, Cloſets, and Deavers, 4 


and took away twenty Pints of Geneva in one Caſe Bottle, and r — 1 


„„ 


ten Pints with Rue ſteeped therein in another Caſe Bottle, 


which was brought that Morning at five O'Clock from On Ae | 
Board the Plaintiff's ' Veſſel; (which was juſt arrived from Flufb- 74 7. Cre 07 


ing where ſhe had ſold a Cargo of Fiſh) and was Part of the 
Ship's Stores. The Defendants gave in Evidence a Copy"dfthe 
Record of Condemnation of the ſame Gemeve in the Court of 
Exchequer, Micheelmas Term 1773: And that the ſaid Geneva, 
when ſeiſed, Was ire eee Wagen in the King's Store 


= 


Au. Whether the Plaintiff is. intitled to-recover? 75656 5 
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This Caſe was. „ laſt Ae Term, bifore Gould 


and Blackftone Juſtices, 
for 4s eee | 
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by Giyn for the Plaintiffs, and Walker 


The 8 ah were principally two 
errand Entry of the Defendants without a Conſtable was tor tious. 


Vor: H. e 1 And i 


1. Whether the 


Hilary Term . P. 


2 , ; ; N — 
And 2. Whether the Condemnation in the Excheguer was con- 


cluſive Evidence to the Jury; Glyn contending that it only was 
concluſive in reſpe& to the Forfeiture of the Goods, but that it 
did not protect the Officer from anſwering for his Miſbehaviour; in 
an Action of Treſpaſs. No Authorities were cited on either 
Side; but it ſeemed to be agreed to be a new Caſe. 


Gould Juſtice thought, the Whole was to be conſidered as one 
Tranſaction: that there was no Miſbehaviour on the part of the 
Officers: that the Caſe did not import an Entry againſt the Wil! 
of the Plaintiff, but rather the contrary. And he inclined ta 


think the Condemnation was concluſive Evidence; but dcfred 


to have another Argument. 


| Blackſtone Teflice agreed, that there was no ſpecial Miſhe- 


haviour on the part of the Officers, provided the Seiſure was 


legal, from the Goods being uncuſtomed or prohibited; a Fact, 
which the Jury have found in the Negative. But he doubted 
how far the Condemnation in the Exchequer was concluſive, as 
to other collateral Matters, diſtinct from the Property veſted in the 


Crown : and wiſhed to have the Caſe argued again, that this | 


Matter might be thoroughly conſidered, 


It was accordingly argued again in this Term, but no new 


Lights were thrown upon the Queſtion by any thing alleged at the 
Bar. | : 


And it was now held by the whole Court (De Crey Chief 


Juſtice, Gould, Blackſtone, and Nares Juſtices) that there was no 


Miſbehaviour on the part of the Defendants, and that the 


Condemnation in the Exchequer was concluſive Evidence to 
the Jury in an Action of * DO for fein the ene con- 
demned. 


Blackſtone Juſtice, who had conceived a Doubt upon the for- 
mer Argument, thought it incumbent on him to deliver his 
Reaſons at large for changing the Inclination of his firſt Opinion, 
vg. It being aſſerted by the Counſel for the Plaintiff, and not 
denied by the Counſel for the Defendant, that there was no Au- 
thority to be found on either Side, I at firſt inclined to think 

I | TD that 


FY TI | f th | CY 


CP 


that Brother G/yn's Diſtinction was right; and that the Con- 
gemnation upon Default of the Owner might be concluſive 12 
pen, fo that the Right of the Crown to the Goods ſhould never 
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be conteſted again; but not concluſive zz Perſonam, in caſe the 
Owner could prove they were in fact not teiſtble, and choſe to 
bring an Action againſt the Perſon ſeiſing for Damages, by 
way of collateral Remedy. But upon ful! Conſideration I 
am now convinced, that there is no Ground for fuch a Diſ- 


tinction. 


The only poſſible Ground that the Plaintiff can rely on in the 
preſent Caſe, which is unaccompanied with Miſbehaviour, or any 
unwarrantable Violence, is, that the Goods were not in truth 


liable to be ſeiſed by the Laws of the Cuſtoms; although, by the 


Plaintiff's Default, they have been condemned in the Excheguer. 


But I take this Condemnation to be conclufive Evidence to all 
the World, that the Goods were liable to be ſeiſed; and that 
therefore this Action will not lis. | 


5 Becauſe of the implicit Credit which the Law gives to any 
judgment in a Court of Record, having competent Juriſdiction 
of the Subject Matter. The Juriſdiction in this Caſe of the 


Court of Exchequer is not only competent, but ſole and exclu- 


| five. And though it be ſaid, that no Notice is given to the 


Owner in Perſon, and that therefore he is not bound by the 
Condemnation, not being a Party to the Suit; yet the Sei- 
ſure itſelf is Notice to the Owner, who is preſumed to know 
whatever becomes of his own Goods. He knew they were 
ſeiſed by a Revenue Officer. He knew they were carried to the 
King's Warehouſe. He knew, or might have known, that by the 


Courſe of Law, the Validity of that Seiſure would come on to 


be examined in the Court of Excheguer, and could be examined 
nowhere elſe. He had Notice by the two Proclamations accor- 


ding to the Courſe of that Court. He had Notice by the Writ 


of Appraiſement, which muſt be publickly executed on the Spot 
where the Goods were detained. And having neglected this Op- 


portunity of putting in his Claim, and trying the Point of For- 


feiture, it was his own Laches, and he ſhall for ever be concluded 


by it, not only with reſpect to the Goods themſelves, but every 


other collateral Remedy for taking them. For it would be nu- 


gatory, 
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gatory, to debar him from recovering directly the identical 
Goods that are condemned, if he is allowed to recover obliquely | 


. equivalent to their Vale... 


2. Becauſe, the 8 of the Goods being changed, and 
irrevocably veſted in the Crown by the Judgment of Condem. 
dation (as 1s clear beyond any Diſpute and conceded on the part of 
the Plaintiff) it follows as a neceſſary Conſequence, that neither 

Treſpaſs nor TI rover can be maintained for taking them in an or. 
derly Manner. For the Condemnation has a Retroſpect and Re- 
lation backwards to the Time of the Seiſure. The ſpirituous 
Liquors that were ſeiſed were therefore, at the Time of the 
Seizure, the Goods and Chattels of his Majeſty, and not of the 
Plaintiff, as in his Declaration he has (neceſſarily) declared them 
to be; fince neither Treſpafs nor Trover will lie for taking of 
Goods, unleſs, at the Time of the Taking, the 8 was in 


the Plaintiff. 


This Reaſoning is ſupported by Authorities expreſsly in point. 
In Gilbert's Treatiſe of the Exchequer, cap. 1 3. it is clearly ſhewn, 
in what manner theſe Informations n Rem, which were inſti- 
tuted in order to give the Crown Poſſeſſion of it's antient Pre- 
rogative Revenues of Wrecks, Deodands, Eſtrays and the like, | 
by degrees came afterwards to be applied to the Forfeitures enact- 
ed by the Statute Law, for Offences againſt the Laws of the Cuſ- 
ſtoms and Excite. And it is expreſsly laid down, p. 186. that 
«© the very Seiſing of the Goods is Notice to the Claimer, and an 
„ Undertaking to proceed to Condemnation according to the 
Rules of the Court.” The Retroſpect or Relation backwards 
in theſe Informations was the ſame as in the Inqueſts of Office. 
And there is in Keilw. 68. 6. in the K:7g's Bench, 21 H. 7. a re- 
markable Caſe of the Retroſpect in the Caſe of a Deodand. The 
King's Officer had ſeiſed the Inſtrument of Death immediately 
after the Accident; but no Inquiſition was had till a Year at- 
terwards, when the Goods were found to be a Deodand. Up- 
on Treſpaſs brought againſt the Officer for ſeiſing the Goods, 
the Court held, that the Inquiſition related back to the Death; 
that the Seiſure therefore was lawful, and no Action of Treſ- 
paſs would lie. 
5 1 
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The Caſe alſo of F ** Goods is a ſtrong Inſtance, to ſhew 


how concluſive the Law eſteems the Judgment of Forfeiture to 
be, when pronounced by a legal and competent Tribunal. If 


the Coroner's Inqueſt finds a Man Guilty of Homzczigde, and that 
he fled for it; though he may traverſe the Crime, and be ac- 
quitted of the Felony, yet he cannot traverſe the Flight, by 
which his Goods are forfeited to the King. 8 Ed. 4.4. I Hal. 
P. C. 416. 2 Hal. P. C. 6a. Ana thecetore; though the petty 
Jury expreſsly acquit him of both the Felony and the Flight, 
their Verdict as te the Fligbt ſhall be void; for they ought not 
to inquire of the Flight, after it has been once found, and the 
Forfeiture veſted in the Crown by the Coroner's Inqueſt. Fitz. 
Abr. Forfeiture 35. Staundf. P. C. 183. and Prereg. 46. 9 
238 3. 2 Hal. P. U 0 Me Res on given in Mn of the 

Fooks why this Inqueſt is not traverſab to. like other Inqueits 


of Oifce, is becauſe of the Netoriety of the con Inqueiz 


ſuper Pijum Corports, at which the Inhabitants of all the neigh- 
bouring Vills are bound to attend; and ſo the Finding of the 
Flight is but in effect recording the Abſence of the Party. 
There 1s ſurely as much Notoriety of the Information in the 
Exchequer againſt uncuſtomed Goods; and the Abſence or 


Default of the Party ſhall be equally conciufive againſt him. 
But the legal Decifion of this Queſtion doth not reſt on 
Theory or Analogy only, It hath been determined over and 


over in the very Point. 


Vanderbergb' and Blake. Tr. 13 Car. 2. In the Exchequer, 


Hardy. 1 94. it was held that the Seifare and Proclamation are 
ſuflicient Notice to the Owner; and that neither Trover, nor 


Action for malicious Information, nor other Action which may 
blow off the Judgment by a Sdewind, will lie after a Con- 
demnation in the Exchequer. | | 


Fins and Smith, M. 21 Car. 2. In the Exchequer, Raym. 336. 
and cited per Cur. Carth, 327. After Condemnation the Pro- 


perty is altered, fo as neither Treſpaſs, nor Trover will lie for 


the Proprietor againſt the Perſon that ſeiſeth them. 


Martin and 2 isford. 7. . 6 V. & M. In the Exchequer, Carth. 
323. After Judgment upon an Information of Seiſure, the 
Vox. II. | 4-8: 1 Property 


982 Hilary Term 15 Geo. 3, C. P. 


able that-a Judgment ſhould be ſubverted by a collateral Ac. 


tion. 


And in Rebinſon gui tam and Perfoelt & al. Tr. 2 Geo 5 


right Owner, though he be not the Claimer on Record. 
in 1705, in the Caſe of Staſfend and Stevens, and in 1731 i 


the ſame Quarter : to which may be added two Inſtance 
Finer, tit. Evidence. p. 95. where the ſame Point was 8 
7 ict 


Price B. in 1716, and King Chief Juſtice in 1719. 


Upon the Whole, by the Opinion of all the Jud 
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ways jets HE Defendant was, after Jo idgment, ſuper! feded for want 
ment the De- : | 


3 1 : . a 1 
ſenc ant is fu- l of being charged in Execution within two Terms. The 
er fed d for A "Br ; — 
une en Plaintiff brings an Action on ha Jad: nent, and the Defend- 
ing charged ant ſuffers Judgment to be entere ee by Default; and is aſter- 
in Execunon, 
2nd then wards taken in Execution ON ft Fond Judgment 

(Debt) is : | . "bv 
brought on . | 5 8 | 
that judg- Davy moved, to ſet aſide the Exe cution, and diſcharge the 
4 ht ou 
9 ment, And 


ludg ment re- Defendant. Foſter and Walker hewed Cauſe. 


0 Vere th re: 
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may be taken 


in Execution 


cond judg- 5 | 
men. ſeded for the Plaintiff's not proceeding to Judgment; and | Judg- 


BR | | ms 
Property is altered thereby, ſo as neither Trover nor Treſpaſs 
vill lie for him who was the Owner, and it is not reaſon. 


in the Exchequer (according to a Note of Sir Thomas Parker late 
C. B.) Penzelly C. B. held, that if a Stranger claims Pro- 
perty on the Information, and on the Trial a Porfeiture js 
found, by the Condemnation the Property 1s altered againſt the 


The general Doctrine has been recognized in the X:nr's Bench 


that of Butley and Walter, according to Notes furniihed by the 


Cujto;m-bouſe Books, and in a rn N17 prius Caſes TO 


Defendant Fr + er „ The e is perfectly regular. The Plain- 
tiff = retrieved his former Negligence, and is intitled to every 
on ſuch ſe- legal Remedy on this ſecond Action. If a Priſoner be Tuper- 


ment 


reift, with the Concurrence of the Council, witharaws all 
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ment is afterwards entered up; the Defendant may be taken 744, c DD - 
in Execution. M. 10 Geo. 2. C. B. Cook. 135, 136. Barnes. a Vos .li 
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Plaints, un- 7 "2 


. leis ſuch Pro- 
Cn a Motion for a new Trial, De Grey Chief Juſtice re- curement a- 


arts, that the Plaintiff was an Armenian Comaſgab, reſident eee, 
in the; 'rovince of Cwwd in the EaftIngies, which was under i 
me Sabahſhip of Suja Dowla, a Prince or Nabob independent 
of the Eugliſſh Settlements. That the Deſendant Pere! was 
Preſident of Calcutta, and the chief civil Officer of the E Eaſi- India 
Company in Wa Parts. That in conſequence of a Series of 
Letters that paſſed betwec en Saua Doꝛela and Here, the Impri— 
ſonment in 3 happened. Sega Dowla had complained 
to Vereiſd of the Enormities committed by the Armenian Gamaſtabs 
under 125 Protection of the Eugliſh, in his Dominions. Fe- 
Protection from them, and ſignifies the ſame in a Letter to Sa- 


ja Doula; -and at the ſame Time ores nts cut to him the 


Tad and one Cojumau', requeitines Ia ne would cauſe 
them to be ſpee dily apprehended and fent to Calculla, or that 
he would iſſue his Orders to Canrtiun Harper lor that 1 
poie. Suja Doꝛela (ho from many Circumſtances was obliged 
to be ſublervient to the [::3/1jh, and had then a Ca ot 
E114; Seapoys in his Capital, under the Command of Cap- 
tuin Harper, but in the Pay of the Nabob) give Directions 
accordingly, and Captain Harper arreſted the Plaintiff at Owd, 
and conveyed him from thence throng zh the Citics of Fizavad, 
Lliabad, Patna, Mongheer, Mi u daba 4d, to Calcutta. Where 
he was impriſoned for ſom ime and then diſcharged. There 
were Reaſons for 1 N the Defendant, had perſonal and 
iatereſted Motives in iingling ont the Plaintitr, but all vas 
done with the Concurrence of the Council of Calcutta. 


The 


E o wy — 9 
n e 


„ ee e 208 e e eee een 
A yn — ir Ag Be nee 6x nfl op Ne 


„ ee as 
— « 


n 


— — 1 5 Geo. 3. C. P. 


5 
The Jury were much divided in their Opinions, and wiſhed ;, 
have found by way of ſpecial Verdict, that the Plaintiff Wa 
impriſoned in conſequence: of the Defendant's Letter (fat; ing 
it) and then left it to the Court, whether ſuch Impriſonmegt 
was an Impriſonment by the Nabob or by the Defendant, By. 
the Chief Juſtice telling them, that this would be to find By. 
dence and not Facts, they with ſome Reluctance agreed to. find 
the general Verdict abovementioned, 


And now Davy, Greſe, and Adair ſupported their Motion for: 
new Trial on two Grounds; 1..The Diſſatisfaction of the Jury 
at being forced to give a general Verdict, whereas they wiſhed 
to have found it ſpecial, if they had known how. 2. That 
Su Dowla was a fovereign Prince; and that by the Kent 
tution of his Government, the Impriſonment of Rafael] was ny 
Treſpaſs in him, therefore could not be a Treſpaſs in / eregt b, by 
whoſe Advice he was determined. He who counſels, aids, or 
affiſts in a Treſpaſs cannot be convicted, unleſs the Principal be 
liable to Conviction. &zz/es and _ Vaugh. 113. 


Gyn dau Wather thawed: bor Cauſe, that the Act of i 
Dowla, under all his Circumſtances of Dependance. was: the 
Act of Verelſi himſelf. 


Gould ſuſtice, I incline that a new Trial ſhould be granted. 
The ſpecial Jury were diſſatisfied with their own V erdict, and 
wiſhed to have found the Matter ſpecially, And as in this 
Cafe I can diſcern many fit Points to be put on Record, 1am 
defirous ſuch Verdict may be found. I am ready. to think the 
Defendant's Conduct was juſtifiable. He did not offlicioufly in- 


terpoſe; in this Buſineſs. The firſt Motion came from Sz 


Dowla himſelf; and it was the Duty of the Company and their 
Officers to maintain Amity with the Country Princes. I ſhould 
be glad to have the whole Matter fairly ſtated on Record, 
upon which a. proper Judgment might be given. | 

. Blackſtone Juſtice alſo thought there ſhould be a new Trialin 
this Caſe, The Jury have given a general Verdict upon. the 
whole Impriſonment, as well that in the Province of Owd, under 


the Government of Sia Dowla, as that in the Provinces of 
|: 5 | '  » Babar 
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Bahar and Bengal under the Adminiſtration of the Eaſt India 
Company. If that Part of the Verdict be erroneous, the whole 
muſt fall to the Ground, 8 


My preſent Opinion is (but liable to Correction upon more 
full Conſideration, if the Queſtion ſhould come again before the 


$ Court in a more ſolemn Way) that no Action of Treſpaſs lies 


for the Impriſonment ſuffered at Od. Even allowing that 
ſuch Impriſonment was owing to the Requeſt, the Influence, 
Inſtigation, or whatever elſe it may be called, (not amounting 
to abſolute Command or Compulſion) of the Defendant ; 
nay, even ſuppoting that the Defendant artfully took Advantage 


of the general Diſtaſte which the Nabob had conceived againſt 


Gomaſtahs ; and purpoſely gave that Diſlike a particular Di- 
rection againſt the Liberty and Fortune of the Plaintiff, to an- 


wer the ſelfiſh Ends of private Intereſt or perſonal Reſentment ; 


——yet fill, I think, no Action of Treſpaſs lies againſt the 
Defendant, for any Act committed by the Nabob, by 516 Per- 
ſuaſion or Advice: The Nabob being a ſovereign Prince, at leaſt 
with regard to the Eaft India Company, and their Prefident the 
now Defendant. Poſſibly an Action on the Ca/e might lie, for 
perſuading and procuring a foreign Prince to impriſon one un- 


juſtly (though that I believe is without a Precedent) as it cer- 


tainly does lie for maliciouſly indicting one of Felony and cau- 
ling him to be impriſoned thereby. But no Action of Treſpaſs 


will lie in either Caſe, becauſe the principal Act done is in itſelf 


no Treſpaſs, being done ſervato Juris Ordine, according to the 
reſpective Conſtitutions of the State which arreſts, or the Court 
which impriſons the Sufferer. 


It is ſaid that Suja Dowela is in truth no independent Prince, 
but a mere Creature of the India Company, and bound to act 


as their Officer commands or directs him. But when the Forms 


of the Conſtitution are obſerved, and the Government is viſibly 


in the Hands of the Nabob, how can the Court take judicial 
Notice of any thing which may privately operate upon his In- 
tereſt, his Hopes, or his Fears? While he fits on his Throne, 
the Law will ſtill conſider him as having independent Sove- 
teignty, though he may not be inclined to quarrel with a power- 


ful Neighbour. A Penton may influence a needy Prince, Beauty 
Vol. II. ” 4 3 may 
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| they were not to- find Evidence, for a Prohibition againſt find- 


the Nature of Sziab Dowwla's Sovereignty ; 


* r 


„ 


may ee an amorous one, or 3 may keep a Coward in 


Suhjection, but, however they may be actuated by theſe ſeveral 


Paſſions, their Acts are in the Eye of the Law ſtill the Att 
of ſovereign independent Princes. 


If therefore no Action of Treſpaſs will lie againſt the Defeng- | 
ant for the Impriſonment of the Plaintiff at Ozd; and as (this 


being a general Verdict) the Damages cannot be b; Romans it 


follows, that there ought to be a Ye. fa. de novo. 


But though this is the fackneviog of my 3 Opinion, it 


is not ſo deciſive and clear, as if the Facts had been preciſely 


found upon a ſpecial Verdict; and the Argument at the Bar 


had been confined to mere Matter of Law, without any Inter- 


mixture of Fact. And, as I think that ſuch ſpecial Verdict 
ought to have been received at the Trial, this is another ſtrong 


Ground for ſending it toa ſecond Examination, 


Though J concur wh Lord Chief Juſtice in thinking „ that 
the ſpecial Matter, propoſed to be found by the Jury, was mere- 
ly Evidence, and not à Fact reſulting from Evidence, and there- 
fore could rot be received in that Shape; yet, as they ex- 


preſſed ie upon the whole Queſtion, and were defirous 


of referring the Matter of Law (if any ſuch there was) to 
the Court, it would have been right to have itated ſuch Facts 
ſpecially, upon which a legal Queſtion might ariſe. Such as 
— the Degree of 
Influence which the Defendant's Letter conveyed ; whether 
Requeſt, Advice, Inſtigation, Procurement, Command, or Com- 
pulſion; and then have concluded to the Judgment of the Court, 
Whether ſuch Degree of Influence, under ſuch Circumſtances, 
impreſſed upon ſuch a Potentate, did in Conſtruction of Law 
make the Act of Szſab Dowla to be the Act of the Defendant 
himſelf. The Opinion which the Court might then form, 
might have been reviewed in the ſeveral Stages of a Writ of 
Error; as ſo new and ſo important a Queition deſerves, 


As therefore this Verdict is given by a doubting and an un- 
willing Jury, who miſtook the Directions of the Judge, that 


ing 


1 oo" es 9 
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ing ſpecial Facts, I think the Parties _ not to be concluded 
by fuch a Verdict. 


Nares Juſtice of the ſame Opinion. I do not think that the 


laclination of the Court to have the Facts ſtated in a ſpecial 


Verdict, would alone be a ſufficient Reaſon for granting a new 
Trial, But 1 am diſſatisfied with the Verdict as it at preſent 
ſtands. I give no Opinion as to the great Queſtion, whether 
any Action will lie here for a Wrong done to an Armenian in 
the Dominions of Stab Dowla. Every thing that can be done, 
ſhould be done to remedy an Injury received ; and for that Pur- 
poſe Boni Fudicis eft ampliare Furiſdictionem ſuam: But I con- 
cur with my Brother B/ack/tone in thinking that, upon the pre- 
ſent State of the Facts, no Action of Treſpaſs will lie for the 
Impriſoament ſuffered at Oud. By the Letters read in Evi- 
d:nce it appears, that the Nabob acted herein not as an Agent, 
but as a Principal, perſuaded indeed and inſtigated, but not 
compelled by the Defendant. It is ſomewhat like the Caſe of 
a malicious Proſecution for which no Action of Treſpaſs lies. 


In Marray and Rowley, upon a Proſecution for Forgery with- 
cut any Colour or Ground, an Action of falſe Impriſonment 


was brought, and tried before Wilmot Chief Juſtice, who held 


that the Action did not lie. An Action on the Cale for a ma- 


licious Proſecution was afterwards brought, and 500 /. Damages 
recovered. I admit that a Plaintiff in an Action, who ſues out 
erroneous Proceſs and arreſts the Defendant thereon, may have 


an Action of falſe Impriſonment maintained againſt him. But 
there he has no legal Warrant for depriving him of his Liberty. 
In the other Caſe he has a legal Warrant, but obtained upon 


falſe Pretences. 


De Grey Chief Janice As this Cauſe was tried before me, 
it is unuſual to give any Opinion upon ſuch a Motion; but 


my Silence might perhaps be conſtrued as a tacit Approbation 


* ſome Things that I cannot concur in. 


In exerting the Juriſdiction of granting new Trials, the Court 
1s not arbitrary; nor has any diſcretionary Power. The only 


intrinſic Grounds upon which they can be granted, are, that 
the Verdict 18 againſt Evidence, againſt Law, or erroneous 


2 through 
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through the Exceſs of Damages. The latter Objection does not 
occur in the preſent Caſe. i * 1 


Neither is this Verdict againſt Evidence. The Court will 


not ſet it aſide, merely becauſe they might have given it another 


Way. The Evidence aroſe from a Combination of Facts of 


which the Jury was to judge. On the one hand the Nabob is 
independent of the Company by Conſtitution ; ſuſpected and 


watched by the Company ; on the other, was from accidental 
Circumſtances obliged to be ſubſervient to their Views, and had 


| an Engliſh Army of Seapoys in his very Court. What Effect the 


Defendant's Letter had upon him jn this Situation depends on 
the Weight of Evidence. I think that as a Judge I was not 


at Liberty to weigh it. That was the Province of the Jury. 


As to the Matter of Law ;—it never was, nor can be a Ground 
for a new Trial, to ſtate Facts upon the Record, in order to 
introduce a Queſtion of Law, which was not ſtarted at the Trial 


itſelf; but is a mere After-thought, ariſing from the Ingenuity. 


of the Bar. And, with reſpe& to the Point itſelf, I cannot 


concur with my Brothers, but that Treſpaſs will lie againſt the 


Defendant in this Caſe. The Plaintiff's being an Alien makes 
no Difference in the State of it. Every falſe Impriſonment, 
either of a Denizen or an Alien, is an Injury to the Perſon, i. e. 


a reſpaſs. And every Perſon concurring in that. Injury is the 


injurious Perſon himſelf. The Intervention of the Nabob's Au- 
thority makes, in my Opinion, no Difference; for I conſider 


him but as an Agent, or Inſtrument in the Hands of the De- 


fendant. 


However, as my Brothers are of a different Opinion, the Rule 


: u Jet be made 


e for a new Trial, on payment of Coſts. 


The End of Hilary Term 1 5 Geo. * 1775. 
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. Addington again Clode and others. . 975 4 Oe" - = 
. 2 . 9647 11% 25 
7 RES P ASS for breaking and entering his Cloſe at 4 : 85 N 
4 Upottery. The Defendants (inter alia) plead, 1 _., | 
2 the Defendant Clode is ſeiſed of a Meſſuage and Lands puyens 2 | 5 
Al in Fan and that © he and all thoſe whoſe Eſtate he hath, | re aps 3 
5 « &c. for the Time being had and uſed, and have been ac- Right; for | 
5 e cuſtomed to have and uſe, and ſo till of Right. ought to have 3 
E * and uſe” Common of Paſture in the Place where, for all five 2 
es commonable Cattle levant and couchant, and thereupon juſtifies, in Cons 
"Y and the other Defendants, . as his Servants. - The Plaintiff 3 
. traverſes the Right of Common, and Iflue being joined therean, Right; which 
ge it was tried at Exeter Summer Aſſiſes 1774; when, after the OY ber 
1- Plaintiff had concluded his Evidence, the Counſel for the De . 
er fendant opened two antient Grants, without Date, (Copies of 
* which were left with the Judges) by the. firſt of which John 
Beneyt grants to William de Virga, totam terram ſuam de Be- T hoe. 
© neytifhege in Manerio de Uppotery habendum & tenendum fl my 
le & Heredibus ſuis de Dominis fesdi capitalibus rendering to 0 
ä them ſix Shillipgs by even quarterly Payments annually) £* pro 
* omni Servitio ſeculari. By the other Henry de la Pomereye 
confirms to William de Verga and his: Heirs the ſame Lands, 
which he had of the Gift of John Benert in ſaid Henry's Ma- 
nor of Uppoteri, Rendering to he ſaid Henry and his Heirs fix 
Shillings yearly by even quarterly Payments.“ And then adds, 
Er volo & concedo pro me & Heredibus meis quod difus Milli 
© elmus Heredes ſui vel Aſignati babeant cum Averns ſuis commu- {| 
* nem Paſturam Juper Mentem meam de Loteri. fei 
- | Vor. II. | + K- Upon. 


2 
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; Upon. which Opening, Nares Juſtice, who tried the Cauſe, 
obſerved to the Defendants Counſel that this Grant was intire] 
Go o/ 6. inconſiſtent with the Plea of Preſcription, in which they acqui- 


1 5 D 4 eſced, and a Verdict was given for the Plaintiff. 
| j ol - 
Aeg et 2 «f res Afterwards, in laſt Michaelmas Term, the Defendant moved 


3 ee Trial, becauſe 1. The Defendants Title was not laid 


f « ay of Preſcription, but only of U/zge. To which it was 
ö & c FERC that thoſe who preſcribe in a gue Eftate need not uſe 


he Words Time whereof the Memory, &c,” but mere Uſage 
All thoſe whoſe Eſtate the Party hath will imply the ſame 
D, . Thing, Hob. 209. 2. This Grant might only be in Confir- 
mation of an antecedent Preſcriptive Right, and then it is not 
8 negpliſtent with it. 34 Hen. 6. 36. Fitz. Preſcription, 12, 
W — General 2. 55+ Preſcription, 6. 21 Hen, . 


M. N Court gave no Opinion as to the firſt Point; but, upon 


c the ſecond, held, that theſe Grants might either be before Time 

of Memory (though by Blackſtone Juſtice the“ Tenend de ca- 
« pitalibus Dominis Feod!” affords a ſtrong Preſumption that they 
were ſubſequent to the Statute of Ria Emptores) or elſe they 
might have been only in Confirmation of a prior Right ; in nei- 
ther of which Caſes would they have been inconſiſtent with a 


. 4. 2 . Plea of Preſcription, ſuppoſing this to have been ſuch a Plea. 


Dy "ot ought to have been left to the Jury to decide whether ei- 
=; Auto or „ther of theſe was the Caſe; and this not having been done, it 


13 37 4 2 was ruled by De Grey Chief Juſtice, Gould and Blackſtone Juſ- 
Guts wo ices, that there muſt be a new Trial, and the Coſts of the — 
13 2d 111 
ae ww ttend the Event of the Cauſe. 
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_ ALX E R moved for an Attachment againſt the Plaintiff 
, ipiirnped is for Non-payment of Money purſuant to an Award. The 
vt 


uftcent 


1 Defendant by an Endorſement on the Award, unſtamped, had 
= PF ren i to - | 
. Ie third Per- 


og 1 authorized one William Townſend to receive this Money, who 
8 0 0. e ne demanded it, Cc. Gould Juſtice doubted whether this was 


Ne ons ©, a ſufficient Authority, without a Warrant of Attorney for that 
F700? 2 Zeige 


48 ole. But it being alleged by the $ ndaries and other 
1 20 G1; I hat . Za, i. of "5 As lber 3 


aQicery, 
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Practicers, that this was the uſual Method, Gould and Blackſtone 


Juſtices (ab/ente De Grey Chief Juſtice and Nares Juſtice) grant- 
ed a Rule to ſhew Cauſe. No Cauſe was afterwards ſhewn, nor 
was the Matter ever ſtirred again, ſo that probably the Money 


was paid. 
Ex parte Hill and Hargrave. 


N an Afidavit ſworn in the Name of one John Roiſer on 

the 7th of November 1774 (and filed by virtue of the an- 
nual Act of Indemnity) of the due Execution of certain Articles, 
bearing Date the roth of October 1769, whereby Hill was bound 
Clerk to Hargrave an Attorney for the Term of five Years, in 
conſideration of 5 5. and the good Opinion which Hargrave en- 
tertained of the ſaid Hill; and upon Hill's Affidavit on the 
22d of November 1774, of a due Service under the ſaid Articles, 
the ſaid Hill was admitted and ſworn an Attorney of this Court 
on the 24th of November 1774. 


It now appeared by the Affidavit of Leiceſter, another Attor- 


ney, that on the 11th of October 1773, the ſaid Hull being then 


an Apprentice to his Father and Brother, who were Hatters, 


was (by their Conſent) releaſed from his ſaid Apprenticeſhip 
and articled to the ſaid Leiceſter, as his Clerk, for the Term of 
ſeven Years : That he abſconded from his Service laſt October; 
and ſoon after procured himſelf to be admitted as aforeſaid. 


On a Rule to ſhew Cauſe why Hill ſhould not be ſtruck off 


the Roll, and an Attachment go againſt Hargrave for this Col- 
luſion, they ſwore to the Execution of the Articles in 1769 ; 
and that in May 1773 Hargrave at the Requeſt of Hill gave 
him Leave to be articled to Leiceſter, in order to learn the Prac- 
tice of the Sheriff's Court. 


But the Court conſidered the Articles of 1769 to be merely 


colourable and fraudulent, Hull being then Apprentice to a Hat- | 


ter; that Hill appeared to be groſsly perjured in ſwearing to a 
Service under thoſe Articles; and that Hargrave had acted a 
a Part highly unbecoming an ALY of this Court ; and there- 
tore made 
| Both Rules abſolute. 
Keddey 


An Attorney 


admitted 


fraudulently, 


ſtruck of the 


Roll; and 
an Attach- 


ment againſt 
the Mafter. 
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A Cauſe, 
which is com- 
menced as a 
Town Cauſe 
and not ob- 
jected to, 
ſhall be conſi- 
dered as ſuch 
in all it's 
ſubſequent 
Stages, eſpe- 
cially after a 


Verdict. 


A Crecncr 
may prove a - 


Debtbyjudg- 
ment under 
the Iunſolvent 
Act, provi- 
fionally,pend- 
ing a Writ of 
Error: And 
thereforc 
when the 
Writ of Er-- 
ror 1s ſpent, 
the Detencant 
is not liable to 
be taken in 
Execution by 


«Ca. Se. 


Keddey agair/} Jordan, 


CTION for an Afault at Peter/burg in Ruſſia. Verdid 

for the Plaintiff. Kempe moved to ſet aſide the Verdict, 

becauſe there were only twelve Days Notice of Trial, and the 

Defendant (as appeared by his Affidavit) was a Maſter of a Ship, 

and his uſual Reſidence in England was at Scarborough, and 
cited Hopꝶins and Knapp. 2 Barnes 203. | 


But it appearing that Proceſs was ſued out againſt the De- 
fendant as of London, that he was ſerved in London, that the 
Venue was laid in London, that his Attorney accepted a Decla- 
ration with a four Days Rule to plead, took out a Summons 
and had farther Time to plead, pleaded iſſuably, and received 
and paid for the Iſſue without objecting to the Notice of Trial, 
the Court (ate De Grey Chief Juſtice) held, that the Cauſe 
being originally commenced as a Town Cauſe, ought to be con- 
{idered as ſuch in all it's ſubſequent Stages. Poulter and S in- 
ner, Cook. 59. Pract. Reg. 129. And eſpecially as no Objec- 


tion was made to it till after the Verdict. 


Rule diſcharged, 


Bowen again Hill. 


moved to diſcharge the Defendant from his Im- 

pri ſonment at the Plaintiff's Suit; who had obtained Judg- 
ment, on which a Writ of Error was brought. Pending the 
Writ of Error the Defendant tock the Benefit of the laſt in- 
ſolvent Debtor's Act; after which the Writ of Error was non- 
proſs'd. Then the Plaintiff ſued out Ca. Sa. and took the De- 
fendant in Execution for 20 J. 124. Debt and Coſts. Gre 
ſhewed for Cauſe that by reaſon of the Writ of Error, the Plain- 
tiff's Judgment was ſuſpended, that he was excluded from any 
Benefit under the Inſolvent Act; and it was hard he ſhould 
be deprived of his Remedy a at Common rand and have no Re- 
]: ef under the Statute, 


Sed 


— 


1* Debt on Bond, the Court would not ſuffer Non eff fac- Inconſiſtent 


] MN a Trial at Bar in Ejectment, = in Trinity Vaca- Bill in Chax- 
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ged non allocatur; for per Cur. The Plaintiff might have 
come in as a Creditor, and proved his Judgment N ; 
that 15, W to the Writ of Error. | 

Rule abſolute. 


Arnold again/? inns, 


Pleas not al- 


tum and Solvit ad Diem to be PRIN together, being in- lowed. 
canto Pleas. 


Downes one &c. againſt Brian. 


changed in 
other Counts. Walker moved to change the Venue from Actions on 


Middleſex to Stafford on the uſual-Affidavit, and cited the Duke of Ho TN 
Bedford and Bray. 2 Barn. 390. Lifton and Cooke, Ibid. 292. | 
Davy ſhewed Cauſe, and undertook to give Evidence on the 

promiſſory Note: Whereupon 


CTION by an Attorney on a promiſſory Note 3 ö 


| Rule diſchorgnd. 


Glumdalclitch on che Demiſe of Naunten again? 
Leman. ” 
e £47 


tion 1773, for Lands in Suffo/k, the Counſel for the De- Cf _ wn 
fendant, after the Plaintiff's Caſe was opened, by way of An- void a Fine. 
ticipation, produced a Fine between Robert Leman Clerk the Plain- 


tiff and William Leman Eſq; (the now Defendant) Deforciant, / 2 2 5 


of the Premiſſes in queſtion, levied in Hilary Term 5 Geo. 3. 


176 5. with Proclamations indorſed, on the 12th*of February Fred; o 
Hilary Term 5 Geo. 3. on the 20th of May Eaſter Term 5 Geo. Noa 4 
3. on the 1oth of June Trinity Term 5 Geo. 3. and on the 25th us. 2 . 
of November Michaelmas Term 6 Geo. 3. 1765. which they al- a IF Hb - 
fiſted operated as a flat Bar, on and after the 25th of November 

1770, three Years before this Action was brought. 


Vor. II. EY | _ For 


— 
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For the Plaintiff it was inſiſted, 1ft. That both the Fine 2 nd. 
Poſleſſion of the Eſtate were fraudulent, and therefore void. 
But of ſuch Fraud there was no Degree of Evidence offered. 
2dly. That a Bill in Chancery had been filed, within the Time 
of Limi tation, which was 1 to a legal Claim. 


But by De Grey Chief Juſtice. At the Common Law 
according to Brafon a Man might claim againſt a Fine at 
any Time before Judgment; but Fleta, who wrote after 18 
Edw. 1. refers to the Year and Day mentioned by the Sta— 
tute of that Year. At that Time, as appears from 2 Inſt. 518, 


there were three Ways of putting in a Claim ſo as to avoid 
a Fine. 


iſt. By Præœcipe quod reddat, or bringing a real Action. 2d. 

By entering the Party's Claim on the Record at the Foot of the 
Fine; which leads to an Obſervation that there is a Miſtake in 

the Engliſp Tranſlation of the Statute of 18 Ed. 1. ft. 2 called 
Modus levandi Fines, in the laſt Section; “ if they make not 
0 « their Claim of their Action within a Year and a Day by the 
« County; as if the original had been s ne mettront hur 

% claime de lour action pur le pays” as it is printed in 2 Inf. 
511. whereas in the later Editions of the Statute corrected by 

the Roll it is ar. le pie, upon the Foot of the Fine, zdly. By 

an actual Entry on the Lands; or, if that was impracticable, 
then by what was eſteemed equivalent, v/z. continual Claim, 

- The Statute of 34 Ed. 3. c. 16. took away the Bar of Non-claim 
intirely, and left the Partics at Liberty at any Time to falſify 

the Fine. But the Statute of 4 Len. 7. reſtored the Doctrine of 
Non-claim though in ſomewhat a different Shape. There is now 

no ſuch Thing as claiming on the Fes? of the Fine. As to the 
preſent Queſtion, whether a Bill in Chancery be a Claim under 

the Statute of Her. 7. (which requires it to be by way of Action 

or lawful Entry) moſt clearly it is not within the Letter of it. A 
Bill in Equity is no Action. Nor is the Queſtion a new one, 
athy Chief Juſtice in 16 Eliz. lays it down, * that a Claim 
to avoid a Fine by 1 in the Chancery is not ſufficient, but 
it mult be by an Action.“ Dalis. 116. The true Rule is, that 

the Claizia muſt be of ſuch a Nature as correſponds with the 
v.3 Op. e KG Ard therefore no Entry by a Cefluy a no Clan 
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: or other legal AR, is ſufficient to avoid a Fine, or ſuſpend the 


1 or a Judgment of above twenty Years old, the Court On a Jute: 
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Bar by Non-claim, in a Fine levied of a Truſt Eſtate, but it 1 2 | 
' 


aſt be by Bill in Chancery. 1 Ch. Caf. 268, 278. 2 Ch. Rep. gas. 3 ; Fu | 
126. Though, if you ſue for Relief againſt Fraud in the Con- 1 2 1 
reyance of a legal Eſtate, a Fine and Non- claim is a Bar in the Et 2 "mm ; 
Court of Chancery. 1 Jones 416. Therefore, by the 8 EZ b . Go 
of the whole Court, the Plaintiff was 2 1 F 


Nonſuit. 


. B. On Friday the 19th of May, 1775, Sir Beau- 
mont Hotham Knight and John Heath Eſq; were 
called to the Degree of Serjeant at Law, and gave 
Rings with this Motto © Populos @terno fœdere jun- 
a And Sir Beaumont Hotham was the ſame 
Evening {worn a Baron of the Zxchegwer, in the 
room of George Perrot Eſq; who was ſeiſed with 
the Palſey laſt Lent A ſſiſes at Maidſtone, and re- 


tired upon a Penſion of 1200 J. per Anmum. 


Coyſgarne ageing r Fly. 


| 20 Years old 
nine Years ago) gave Leave to the Adminiſtrator cum teſtamen- revived by 


1 ; 5 . 8 
to annexo of the Plaintiff to ſue out a Sire facias to revive the wel arts 255 4.5 


Execution till 
ſame. But that no Execution ſhould be taken out thereon, un- urn of 


according to a Precedent ſaid to have been ſettled about *entef aboy Hoe FIN 


Sei. feci, or 2 270 | 
til either the Sheriff makes an actual Return of Scire fect, or perſonal . 


an Affidavit be made and filed of perſonal Notice being ſerved A 2.6 
on the Defendant of the Iſſuing ſuch Scire facias. | 


Rule accordingly. 
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1 ED " 22 1 Law againſt Skinner. 


Al ipnment of 
All ones Stock 
in Trade to- 


« Miurnf T2. | 7 Ale Ns. 


N Aſſumpfit, for Money lent Cc. The Plaintiff obtained 
a Verdict at the Sittings in London after laſt Eaſter Term 


gether with for 1727. 75. 6 d. ſubject to the Opinion of the Court upon this 


to a Creditor 


void, as well 
the Mortgage 
of the Houſes 


Caſe. 
On the 5th of Deconider _ Yohn Apple Ford, in conſidera. 


tion of 300 J. aſſigned to the Plaintiff Law two Leaſehold 
lege, and all his Stock in Trade, by way of Mortgage 
for the ſaid 3001. and Intereſt, But his Houſehold Goods and 
Debts (both which were very trifling) were not included in 
this Aſſignment. The 300/. was not paid at the Day, ſo that 
the Mortgage became abſolute. 


On the gth of Sad 1771 the hid 4 Ford, in confidera- 
tion of the ſaid 300/. and 40/. more, bargained and fold all 
his Houſhold Goods to the ſaid Law, by way of Mortgage for 
the ſaid 340 J. But his Debts (which were of no Value when 

the Commiſſion afterwards iſſued) were not | included in this 


Bill of Sale. 


On the 17th of September, 1771, A Commiſſion of Bankrupt 
iſſued againſt Appleſord, and his Goods and Stock in Trade were 
ſeiſed under the ſaid Commiſſion, and the Plaintiff permitted 
them to be ſeiſed and ſold. 


The Medusges and Fixtures were ſold by Auction for 1720 
74. 6d. which by Agreement was to remain in the Defendant 
the Auctioneer's — till the Property ſhould be determined 
at Law. | 


VN. B. Appleford, till a ſhort Time before the Commiſſion 
iſſued, carried on * Trade with Credit. 


This dan vas 3 laſt Term by Groſe for the Plaintiff 
and Walker for the Defendant, and again this Term by Glyn for 
the Plaintiff, and Sayer for the Defendant. 


„5 | ; For 


ed 


Ion 


ff, 
for 


For 
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are intitled to all the Goods and perſonal Chattels which the 
Bankrupt has in Poſſeſſion, yet it is otherwiſe of Lands and 


Houſes in Mortgage. 1 Az. 165. Ryal and Roll. 


For the Defendant it was s infiſted, that the Deed of 1769 was 
fraudulent under the Statute 13 Ez. (Twyne's Caſe, 3 
Rep. 80.) as well as under I Fac. 1. being a Bankrupt Caſe. 


That this Mortgage of the Houſes being accompanied with 
an Aſſignment of All his Stock in Trade, was in itſelf an 


Act of Bankruptcy. (Worſeley and De Matios, 1 Burr. 467. 
Milſan and Day. 2 Burr. 827. Linton and Bartlett. 10 Ges. 2. 


roram Wilmot Chief Juſtice) and en, as againſt Creditors, | 


fraudulent and void. 


De Grey Chief Juſtice. | 

Every Caſe of this Kind muſt depend upon its own Cir- 
cumſtances. Worfely and De Mattos was, where the Aſſign- 
ment was made with a View to and in Contemplation of 


Caſe of an abſolute Aſſignment of all one is worth in the 
World, like WVilſon and Day, and Twyne's Caſe. But 2 
Queſtion here turns upon this, Whether this Deed does not 
ip/o facto create an Inſolvency in the Trader: If fo, it is clearly 
an Act of Bankruptcy, and void againſt Creditors. And I 
think it creates an Inſolvency. It is an Aſſignment of Al his 
Stock in Trade, without which he can carry on no Buſineſs. 


It is of all his Subſtance, except his Houſhold Goods and 


Debts, which alone were inſufficient to diſcharge his Incum- 
brances, and therefore made him inſolvent. And if the Deed 
be in itſelf an Act of Bankruptcy, the Mortgage of the 
Houſes in the ſame Deed is equally void and fraudulent. The 


keeping Poſſeſſion was ogy out falſe Colours to gain a fic- 


titious Credit. 
Could Juſtice of the fame Opinion. 


Blackſtone Juſtice of the ſame Opinion, and cited Compton 


and Bedford before Lord Mansfield, Sittings after Hil. 1762. 


Yor. . 4 M and 


For the Plaintiff it was contended, that though the Aſſignees 


Bankruptcy. This is not the preſent Caſe. Nor is it the / ben. Ste. 
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„ N , on 
and Hooper and Smith, after Trin. 1763. where ſuch an Aſſign. 
ment of Goods as rendered a Man totally inſolvent, was held to 


be an Act of Bankruptcy. 
Na: res er of the ſame Opinion. 


Judgment of Nonſuit. 


WA 0,843 2 3 N Smith, FR... (171 CEN 


LO 116 SODA SAS 2 MBA 241,247, 
Money lent SSUMPSI i Fa ſold and delivered. On Trial 


ws * | at the Sittings after laſt Term, Verdict for the Defendant, 


_ 2 . and now Davy moved for a new Trial ; the Verdict, as he ſaid, 
romBufineſs, ; | . 5 
at legal In- being contrary to Law and Evidence. 

tereſt, with | : 

an additional 


Annuity for De Grey Chief Juſtice reported, that this was an Action 


Term of brought againſt Smith alone, as a ſecret Partner with one Robin. 
3 + og fon [vide Abbot and Smith. P. 14 Geo. 3. p. 947. devant] to 


ance of the whom the Goods were delivered, and who became Bankrupt in 
8 82 1770. That on the 3oth of March 1767, Smith ad Robinſon 


4 qu entered into Partnerſhip for ſeven Years, but in tl. vember 


6 afterwards ſome Diſputes ariſing, they agreed to diſſolva ne Part- 
3+ 
nerſhip. The Articles were not cancelled ; but the Diſſolution 


was open and notorious, and was notified to the Public on the 
17th of November 1767. The Terms of the Diſſolution were, 
that all the Stock in Trade and Debts due to the Partnerſhip 
ſhould be carried to the Account of Robinſon only. That 
| Smith was to have back 4200 J, which he brought into the Trade, | 
and 1000 J. for the Profits then accrued, ſince the Commence- 
ment of the Partnerſhip: That Smith was to lend Robinſon 
4000 J, part of this 5200 J, or let it remain in his Hands for 
ſeven Years, at five per Cent. Intereſt, and an Afmuity of 300/, 
ab fer Annum, for the ſame ſeven Years. For all which Robinfor + 
| - vd 8 gave Bond to Smith. In June 1768, Robin ſon advanced to Smith _ 
K4 "I . bool, for two Years Payment of the Annuity and other Sums by 
way of Intereſt, and Gratuities, and other large Sums at dit- 
ob. — ſerent Times to enable him to pay the Partnerſhip Bebts, Smith 
0 . having agreed to receive all that was due to the Par ein p, and 


. 28 to pay it's * but at the Hazard of Robinſen. That on the 
* V alt 
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Fi of 2 1768, the Demands of Smith were all 1 liquidated 
and conſolidated into one vg. 5200 l, due to Him on the 
Diſſolution of the Partnerſhip. 1500 for the remaining five 
Years of the Annuity, and 300 J. for Smith's Share of a Ship: 
in all 7000 J. for which Robinſon gave a Bond to Smith. That 
on the 22d of Auguſt 1769 an Aſſignment was made of all Robin- 
ſon's Effects to ſecure the Balance then due to Smith, which was 
ated to be 10, 000 J. Soon after the Commiſſion was awarded. 
id 8 | 
Davy for the Plaintiff inſiſted, that the Agreement between 
Robinſon and Smith was either a ſecret Continuance of the old 
Partnerſhip, or a ſecret Commencement of a new one; being 
for the retiring Partner to leave his Money in the viſible Part- 
ner's Hands, in order to carry on his Trade ; and to receive 
for it twelve and an half per Cent. Profit, which could not be 
fairly done, unleſs it be underſtood to ariſe from the Profits of 
the Trade. And that he ought therefore to be conſidered as 
 adecret Partner. And he relied much on a Caſe of Bloxham / 
and Fourdrinier againſt Pell and Brooke, tried at the ſame Sittings 
(7th of March 1775) before Lord Mansfield in the King's Bench 
as in point. This was alſo a Partnerſhip for ſeven Years be- 
e tween Brooke and Pell; but at the End of one Year agreed 
dato be diſſolved, but no expreſs Diſſolution was had. The 
Agreement recited, that Brooke being deſirous to have the 
« Profits of the Trade to himſelf, and Pell being deſirous to re- 
« Jinquiſh his Right to the Trade and Profits, it was agreed, 
* that Brooke ſhould give Pell a Bond for 248 5 J, which Pell 
had brought into the Trade with Intereſt at five per Cert, 
« which was accordingly done. And it was farther agreed, 
that Brooke ſhould pay to Pell 200 l. per Annum for fix Years, 
if Brooke ſo long lived, as in lieu of the Profits of the Trade; 
and Brooke covenants, that Pell ſhould have free Liberty to 
* infpe&t his Books. Brooke became a Bankrupt before any 
thing was paid to Pell. And this Action being brought for 
a Debt incurred by Brooke in the Courle of Trade, Lord Mans- 
feld held that Pell was a ſecret Partner. This was a Device 
to make more than legal Intereſt of Money, and if it was not 
*a Partnerſhip it was a Crime. And it ſhall not lie in the 
* Defendant Pel/'s Mouth to ſay, It is Uſury, and not a Part- 
* norihig.””” - | -Y | 
5 „ Greſe 
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2 and ha for the Defendant argued, that the preſent 
„ Caſe is very diſtinguiſhable from that of Bloxham and Pe} 
Pell was to be paid out of the Profits of the Trade, as appears 
from the Covenant to inſpect the Books, which elſe would he 
; 5 uſeleſs. His Annuity was expreſsly given, as and in lieu of 
= | thoſe Profits. It was contingent in another View, as it de. : 
pended on the Life of Brooke, by whom thoſe Profits were 
to be made. In our Cafe the Annuity is certain, not caſual, 
it does not depend on carrying on the Trade, nor to MY 
when that is left off, but is due out of the Eſtate of Rog; 
ſon, It is not a neceſſary Dilemma, that it muſt be either 
Uſury or Partnerſhip. It may be, and probably was, 4 Phe. 
.* mium for the Goodwill of the Trade. Two thouſand Guinez, 
is no uncommon Price for turning over the Profits of a Trade 
ſo beneficial, that it appears to have been rated at 1000/7. to 
each Partner in the Space of leſs than eight Months. And 
whether that Sum is agreed to be paid at once, or by ſeven In- 
ſtallments, it is the ſame Thing. Beſides, whether there be or 
be not a ſecret conſtructive Partnerſhip, is a Queſtion proper 
for a Jury, who have here decided it on Conſideration: of all the 


Circumitances. 


De Grey Chief Juſtice. 


The only Queſtion is, what conſtitutes a ſecret Partner ? 
Every Man who has a Share of the Profits of a Trade, ought alſo 
to bear his Share of the Loſs. And if any one takes Part of 
the Profit, he takes a Part of that Fund on which the Creditor 
of the Trader relies for his Payment. If any one advances or. 
lends Money to a Trader, it is only lent on his general perſonal 
Security. It is no ſpecific Lien upon the Profits of the Trade, 
and yet the Lender is generally intereſted in thoſe Profits; he 
relies on them for Repayment. And there is no Difference 
whether that Money be lent de ncvo, or leſt behind in Trade by 
one of-the Partners who retires. And, whether the Terms of 
that Loan be kind or harſh, makes alſo no manner of Diffe- 
rence. I think the true Criterion is, to enquire whether Smith 
agreed to ſhare the Profits of the Trade with Robinſon, or whe- 
ther he only relied on thoſe Profits, as a Fund of Payment: 


A Diſtinction, not more nice than uſually occurs in Quel- 
tions 


2 
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- Blackſtone Juſtice, ſame Opinion. I think the true Criterion 


a Loan (whether uſurious or not/ is not material to the preſent 8 


thoſe Goods were condemned on a Trial in the Exchequer, and 


1 l 
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tions of Trade or Uſury. The Jury have ſaid this is not pay- 1 
able out of the Profits; and I think there is no Foundation | : 
for granting a new Trial. | N + 

Gould Juſtice, ſame Opinion. . H 


(when Money is advanced to a Trader) is to conſider whether the 
Profit or Premium is certain and defined, or caſual, indefinite and 59. 
depending on the Accidents of Trade. In the former Caſe it is = © of 


Queſtion) 1 in the latter a Partnerſhip. The Hazard of Loſs | 
and Profit ĩs not equal and reciprocal, if the Lender can receive 
only a limited Sum for the Profits of his Loan, and yet is made Py 
liable to all the Loſſes, all the Debts contracted 1 in the Trade, to 1 

any Amount. | 15 


Nares Juſtice, ſame Opinion. 


Oldfield again Licet. ME eee 


N Treſpaſs, on a Caſe reſerved, the Queſtion macs by the 2z. If _ 
Counſel was, Whether an Action of T reſpaſs would lie Haviour = 


zgainſt a Cuſtom-houſe Officer for Miſbehaviour, in the Houſe Cue 


where he had made a Seiſure of Goods, notwithſtanding ſome of entering by 
lauful Au- 
thority, and 


the judge had certified, that there was probable Caule. for e 3 
ellure, Wi 


ſeiſing the Whole. | e make him a 
| | 755 1 
| a | ao nit. 
For the Plaintiff was cited, the Six Carpenter's Caſe, 8 Rep. 
146. and for the Defendant Vanderbergh and Blake, Hardr. 194. 


and the Statute of the 19 Ges. 2. c. 34. eck. 16. 


But the Court on conſidering the Circumſtances ſtated in the 
Caſe, which was very long and minute, did not think there 
was any ſuch Miſbehaviour in the Defendant, as would amount 
to an Act of Treſpaſs, (independent of the Protection which he 
claimed under the Condemnation and Certificate) ſuppoſing, as 

Vor II. | 4 it 


— 


1002 


8. b. 


Geo. 3 3. 
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A Deine to 

the Heirs of 

tlie Body of 

A (the elder 
ci ſuck Iſſue, 
and his, her, 
and their 


Heirs to take. 


before the 
younger, Sc.) 
veſts an 
Eftate tail 

in the eldeſt 
Daughter of 
A, there being 
no Son, "Hig 
maznder in 
Tail ro the 
anger” 


Uſe during her natural Life: 


Glyn for the Plaintiff, and by Kempe and Hill for the Defendant. 


it was, his orizinal Entry to be lavful. 


giving any * on the e Point 1 in Queſtion, directed a 


And therefore, without 
Judgment of Nonſuit. 


Mea od Purcel, 


eee out ty Gs for the Opinion of the Court, vis. 
A Jebn Evans on the 19th of July 1743 deviſed all his 
Lands, Ec, to a Truſtee and his Heirs, in Truſt, as to Part to 
ſuffer the Teſtator's Wife Rebecca to receive the Rents and Pro- 
fits for her Life; and as to the ſaid Part after his Wife's Deceaſe, 
and the Reſidue after his own Deceaſe, to other Truſtess for 


200 Years, to raiſe 200/ thereon, for the Uſe of his Daughter 


Mary, And ſubject thereunto, 1 in truſt to pay the Rents and Pro- 
fits to Rebecca the Wife of Peter Barry M. D. for her ſeparate 
and after her Deceaſe To the 
« Uſe and Behoof of the Heirs of the Body of the ſaid Rebecca 
%“ Barry lawfully iſſuing ; the Elder of ſuch Iſſue, and his, her, 


and their Heirs to inherit and take place before the Younger - 


* of ſuch Iſſue, His, her, and their Heirs,” 
over in default of ſuch Iſſue. 


with Remainders 


The Teſtator e died ſeiſed, . Nee his Wi- 


dow, and the ſaid Rebecca Barry, and Mary Evans his Daughters 


and no other Iſſue. 


Rebecca the Widow entered on her! Part, 
1707. 


Rebecca Barry entered on the Reſidue, and died November 
1754, leaving two Daughters, the Defendant Mary. Ann, the 


Wife of Ignatius Purcel, and the Plaintiff Jane, the Wife of | 


Francis Heny, and no other Iſſue. 


Ju. Whether the Plaintiff Jane Heny took any and what 
Eſtate, in any and what Part of the Premiſſes? 


This Caſe was argued this Term and the laſt by Walker and 


For 


and died in Oftber 


— 
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For the 2 it was inſiſted, that Rebecca var the Mo- 
j \the r tops 2 et en. Gig been the Daughters inherited 
in eben. Art if the eldeſt Iſſde is at: all Events to take 


0 


before the younger, tnen a Daughter being firſt born would take 
before an after-born Son. That the Deviſe being to Heirs of 
the Body muſt entitle both the Daughters alike, one Daughter 
not being complete Heir, and that the explanatory Word . 


who are Jdiredted to inberit, is therefore equivalent to the Word 


Heirs. 


For the Defendant it was obſerved, that Rebecca the Mother 
took no legal Eſtate ; her Heirs muſt therefore take as Purcha- 


ſors, VIS. The eldeſt of thoſe who ſhould anſwer that Deſcrip- 2 ? 5 4 A pt 1 


tion at her Death ; and that the 58 Intent of the Teſtator 


tator meant that ee s male Iſſue firſt, and then her female £5 


Iſſue, ſhould take ſucceſſively and ſolely. This is evident from 7 
the Direction which follows, vig. the Elder of ſuch Iſſue, and 


bis and ber Heirs, to abs before the Younger, and bis and Ber 


Heirs. 


De Grey Chief Juſtice obſerved, at the Cloſe of the firſt Ar- 


gument, that there was no Doubt of the Teſtator's Intention, 
that the elder Daughter ſhould inherit before the younger; but 
how to effect that Intention conſiſtently with the Rules of Law, 


was the Difficulty. It is held in Brown and Barkham that 


the Heir who takes by Purchaſe may be a gualifed Heir, and 


not Heir general. Cannot one of two Siſters be conſidered as a 


qualified Heir? 


Aiter the ſecond Argument the Court certified their Opinion 
as s follows ; 


„Having heard Counſel on both Sides, and conſidered this 
** Cafe, we are of Opinion; that the Defendant Mary Ann 


(au E E210” 


E 7 N ee, : 


Purcel took in the firſt Place an Eſtate-tail in the Whole of . 
 * the Premiſſes, and that the Plaintiff Jane Heny took an 
*« Eſtate-tail in Remainder, expectant on the Determination of 


_< the ſaid precedent Eſtate-tail, in the Whole of the ſame Pre- 


« miſſes, 


r 
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mY 1 with Remainders over in default of the boy of her 
% Body. | 
3 ; W. DE GREY. 
27th of May 1775. 1 H. GOULD. 
| | W. BLACKSTONE, 
G. NARES. 
: 8 2 72 MW Htationer 8 Company apainf Carnan. 
The Crown Caſe ſtated out of Chancery for the Opinion of the _ 
9 of Common Pleas. | 
or Power to 


| Sp . ra On the $th of Merch 13 Fac. . ot DD. frz. The King by 


— wo the Letters Patent, (reciting other Letters Patent of the 2gth of 
Stationers ex. October 1603. A. R. 1. whereby he had granted to the Compa- 
— way ny of Stationers and their Succeſſors for ever, full Power, Pri. 
vilege and Authority to print or cauſe to be printed, All Man- 

ner of Almanacks and Prognoſtications whatſoever in the Ex- 
 gliſþ Tongue, and all Manner of Books and Pamphlets tending | 
to the ſame Purpoſe, being allowed by the Arch biſhop of Can- 
terbury and Biſhop of London or one of them, with ict Com- 
mandment and Prohibition to all other Printers, Sc. not to 
print, buy, ſell or utter any other than ſhould be ptinted by 
the ſaid Company, which laſt mentioned Letters were then ſur- 
rendered to and accepted by the King) Gives and Grants full 
Power, Authority, Privilege and Licence to the faid C __ | 
and their Succeſſors for ever (inter alia) to print or cauſe to be 
printed, All Manner of Almanacks and Prognoſtications what- 
&« ſoever in the Fng/i/h Tongue, and all manner of Bocks and 

« Pamphlets tending to the ſame Purpoſe, and which are not 
* to be taken and conſtrued other than Almanacks or Frognoſ- 
« tications, being allowed by the Archbiſhop of Cantervury and 
«« Biſhop of London, or one of them for the Time being,” by 
what Names or Titles ſoever the ſame may be called, as ſhall 
be printed within the Realm of England. With Clauſcs, pro- 
hibiting all other Perſons to print, buy, vend or utter :i ſame, 

under Forfeitures and Penalties therein mentioned. 


The Defendant in November 1773 printed an Altnanack or 


Prognoſtication, intitled a Diary for the Year Four Vor d * 
1 | | | an 


er 


irt 


ha » 


Eaſter Term 15 Geo. 3. C. P. 


Ioog 


—— 


Plaintiffs filed their Bill in Chancery againſt him, waiving all 
Penalties, and praying an Account of the Profits of the ſeveral 
Copies ſold, and to have the reſt delivered up; and for an In- 


and uttered and ſold many Copies of the ſame. - Whereupon the 


junction, which Was ground of courſe, till Anſwer and further | 


= . 


The Defendant put in his Anſwer, :nfiſting that the Plain- 


tiffs have no ſuch excluſive Right as claimed by the Bill; and 
on ſhewing Cauſe why the Injunction ſhould not be diſſolved, 


this Caſe was ſtated by Conſent, with two 6 


iſt. Whether the Grant made to the Plaintiffs the Stationers 
Company be general, or reſtrained to ſuch Almanacks and Prog- 


noſtications as ſhould be licenced or allowed by the Archbiſhop 


of Canterbury and the Biſhop of London, or either of them or 
the TAS y_ * 


2d. Whether the Crown has a Prerogative and Power to grant 
the ſame to the Plaintiffs, excluſive of any others, or other ? 


This Caſe was twice acai in Hilary and the preſent Term, 


by Hill and Glyn for the Plaintiffs ; and by Gro and Davy for 


the Defendant. 


For the Plaintiffs, it was admitted, that the Grant was not 
general, but reſtrained to ſuch Almanacks as were allowed by 
the Archbiſhop, &c. So there was no Argument on the firſt 


Queition. 


D pon the ſecond Queſtion, it was inſiſted, that this was a 


Truſt inherent in the Crown, and delegated by the Crown to 


the Company. That it ſtands upon the ſame Footing as the 


Right of printing Acts of Parliament. That it relates to the 
Religion of the Country, as all Feſtivals and Faſts are regulat- 
ed by the Almanack. That when Monopolies were cenſured 


and reſtrained by the Statute of Fac. 1. this was not thought 


worthy Reprehenſion: On the contrary, a Saving was made in 


it's Favour by the Act itſelf. That all Abuſes of the Patent are 


out of the. preſent Queſtion: If the Grant is abuſed, the Crown 
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has it's Remedy by Set. Ja. to repeal the Patents. Conſider the 
Right, iſt. Upon Principles of Law. 2d. Upon adjudged 


les. | 


iſt; Upon Principles, The Regulation of Time is Ins al 
Countries a Matter of State. And the Calendar, whether re. 
gulated by Julius Cejar, or Pope Gregory, has been received by | 
the general Uſage of the Kingdom, and cannot be altered be 

| by Act of e Witneis the Act for the new Stile in 


83 8 


The Power of beni Laws and providing for their 
due Execution, reſides in the Crown, which is the ſole exe- 
_ cutive Power. Hence aroſe the Prerogative of printing Acts of 
Parliament, which ſucceeded to the Proclamations by the She— 
riff. 3 Inſt. 41. and is recognized in Baſtett and the Ly ty 
pwn hen a 27 ge 
Almanacks are Parts of an Act of Parliament. They are 
nothing elſe but an Application to a particular Vear of the ge- 
neral Calendar prefixed to the Common Prayer Book. And ever 
fince the Acts of Uniformity, which eſtabliſh the Liturgy, the 
Calendar has been annexed to and conſidered as Part of thoſe 
Statutes. The firſt of theſe was the Statute 2 & 3 Edo. 6, 
c. 1. revived by the Acts of Elia. and Charles the ſecond after 
its Suſpenſion by the Statutes of Qu. Mary, during which In- 
terval the Exerciſe of an excluſive Right 8 e be an 
Uſprpation. 


Afterwards Queen Elizabeth iſſued Commiſſions for regulating 
the Calendar, grounded on the Statutes. Szrype's Hiſtory of the 
Reformation, cited by Gibſon, Cod. 271. note g. 


The Stamp Act g Ann. c. 23 ſec. 53. excepts from the Stamp 
Duty all Calendars or perpetual Almanacks, in any Bible or 
Common Foyer Book. 


The Trial by Almanack is a known Mode of Trial at Com- 


Grp if A Fae 7 mon Law. And the Almanack printed by Authority i is the only 
45 n one the Court could refer to. Cro. Elia. 227. Dyer 182. 


Sid. 
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Sid. 300. I Leon. 242. 1 Roll. Abr. 524, 5, 6. Salk. 626. 


6 Mod. 41. 196. Stra. 387. Lad. Tm 1557. 


0. Adjudged Caſes in point in favour of the * 
Right _— * 11. re fu f Conn / 


Stationers Company and Seymour. In the Common * < 


Car. 2. 1 Mod. 256. Stationers Company and Leigh and an- 
aher, in the King's Bench 34 & 35 Car. 2 Show. 258. 2 Ch. 
Caf. 66. Stationers Company and Marlotm, 32 Car. 2. Lilly's' 


Entr. 63. 2 Show. 261. 


The ſame Doctrine is alluded to or recognized in other Caſes 


not adjudged in the point ; as, 


Stati ners Company and. Parker, in the King's Bench 1 Fac. 2. 


ian. 233. Seymour's Caſe allowed, though unwillingly, by 


the Court. Stationers Company and Partridge, in the King's 
Bench. q Ann. 10 Mod. 105. Before the Reformation the 
printed Calendar was of no Authority. [N. B. in 9 H. 7. 
14 6, though the anonymous printed Calendars were of no 
Authority, yet the Mertlage (1. e. Martyrologe come ſembie) kept 
by the Church in Manuſcript was held to be of great . l 
Baſket and the en of en in the King's Bench. 


Burr. 661. 


In Miller and Taylor, Yates Juſtice, who argued againſt Copy- 


right in general, allowed the King's Prerogative over Almanacks. 


And when nautical Almanacks were eſtabliſhed by Statute 5 


Geo; z, and 14 Geo. 3. c. 66. it was ſeen that an excluſive 


Right of publiſhing was neceſſary to preſerve their Authenticity, 


and is therefore provided for by thoſe Statutes. 


For the Defendant it was argued, 


That none of the true Grounds, on which a Prerogative 


Copyright can be founded, appear in the preſent Caſe. Codes 


of Religion and of Law ought to be under the Inſpection of the 


executive Power, to ſtamp an Authenticity upon them. There- 
fore Bibles, Common Prayer Books, and Statutes are proper 


Objects 
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Objects of excluſive Patents. But Almanacks are not of this 
Kind. Neither is the Crown at the Expence of making the 
Calendar, as it was of tranſlating the Bible. | 


n! 


Almanacks are no part of the Liturgy, nor even the Ca- 
lendar prefixed to it. The Acts of Uniformity are prefixed 
to, but not therefore Part of, the Common Prayer Book, 
Almanacks are as antient as Time itſelf. They ſubſiſted 
long before the Liturgy. But the Compilers of the Liturgy 

took in the Almanack (leaving out the Prognoſtications) and 

turned it into a Table for reading the Leſſons. Almanacks 
are therefore prior to the Calendar, and not the Calendar to the 
Almanack. But, allowing for a Moment that they are Part of 

the Common Prayer Book, then the ſole Right of printing them 
would have paſſed to the King's Printers under that Patent; 

and, beſides, Common Prayer Books are expreſsly excepted out 

of the preſent Grant. co | Ee 


No Right of excluſive Printing is ſet up antecedent to the 

Statutes of Edw. 6. But Almanacks ſubſiſted long before, (in 
wan Henry the VIIth's Time according to the Year-book) and 
bow then was the Common Law Right of printing them taken 
Me away? a [4 RE G 
ke) | oY 
7 Next as to 5 2 


pheir Authenticitg,y A e | 4 
| | | 1 


p _— 

7 aye of the w, that t urteis bound by the Al- 
{Pin Hol; it be — — it does not , * 
FR) follow that the King has a Power to limit the Right of printing yu 
them. The London Gazette is authentic, but does that . 70 = 
| inte intins i Jev 5 / | 
| other Printers from 65 ow oz 2475 1 ene 2 3 
| * Zhe NN Uni Their whole Authority pe s on their Cor rectneſs. The Il 
| al UW of Way to make them correct, is to permit an Emulation and Ki- 
e. a- Halſhip. Thoſe printed by the Company are ſhamefully incor# 

e ae, u Ferect. For inſtance, in Rider's Almanack for this Year, Plru 
1 «Goat -- for %s- Monday is ſaid to happen on Saturday the 7th of January e 
wal, it A, ver. Ab dvertiſement prefixed to Poor Robin is exceedingly immodeſt 4 


. a bel, and indecent, and could never have paſſed under the Rente f 
gl. Sf wort? C of the Reverend Prelates named in the Patent 2 14 45 


7 


/ : 
/ 


14 


N 


1 WH — . — * 


On the 8th of May the fame Bail were put in above, and Day of the 


e * N od — : 
TWO AA T8 . 


F 
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A the Caſes cited as to Al depend upon Seymour's 
Caſe, which was determined in the Days of high Prerogative, 
ſoon after the licenſing Act. No ſolid Ground of true — 
tive Rated i in that S 


The Caſe of 9 ſtood over, to ſee if the Company 
could make it like the Caſe of the Common Prayer Book (ac- 
cording to Lord Mangfield i in Miller and Taylor) and it was never 
determined. | 


The Caſe of the Law Patent was determined by the Houſe 
of Peers, without the CH of the Judges. 


If there is no ſolid Grand of N in 1 Caſe of Al- 
manacks, there is ſtill leſs Ground for any Pretence of Copyright; 
and, had there been any, Copyright is now exploded by the late 
Determination of the Houſe of Peers. 


After. the ſecond Argument the Court certified their Opinion 
as follows. Having heard Counſel on both Sides, and con- 
« ſidered the Caſe, We are of Opinion, 


« 1, That the Grant made to the Plaintiffs, the Stationer's 
Company, was reftrained to ſuch Almanacks and Prognoſti- 
e cations as ſhould be licenſed or allowed by the Archbiſhop 
of Canterbury, the Biſhop of London, or either of them, for 
„the Time being. 2. We are of Opinion, that the Crown 
had not a Prerogative or Power to make ſuch Grant to the 
<« Plaintiffs excluſive of any other or others.” 


W. DE GRET. 

H. GOULD, 

W. BLACKSTONE. 
B. NARES 


Bait, 5 2 Mitt | 5 
Bellis again Mitford. Baile 
cannot be put 
in Suit till 


A P 1 :ndorſed for 60 J. Bail, was returnable upon Tres. after four 


Paſjch. the 7th of May, and a Pail-bond given thereon. pins 


Return cf the 


Vox. II. | | 4 P Notice wri. 


— 
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Notice given to the Plaintiff's Attorney, who on oh gth of May 
excepted to the Bail. On the 1oth of May (being the Appear. 
ance Day of the Return of the Writ) Notice was given that 
the Bail would juſtify on the 12th, when they did not attend in 
due Time; and thereupon the Bail-bond was aſſigned, and 
Proceſs ſued out againſt the Defendant and his Bail on Saturday 


the 1 1 of 255 


Adair moved, to ſet aſide the Proceedings with Coſts, the 
Bail-bond being put in Suit too ſoon, — to the Rule 


9 Ann. ſee, 4. 


Davy ſhewed for Cauſe, that though the firſt Writ was irre. 
gular, yet a freſh Writ had been 9 on the Defendant j in 


regular Time. 


Rule abſolute as to the Bail. 
_ diſcharged as to the Defendant. 


Goodright on the Demiſe of Brooking again White, 
= A Deviſe to JECTMENT. Special Caſe, vzs. Richard Brooking 
4 aA. 5 75 MS Jay Grandfather to the Leſſor of the Plaintiff on the 17th of 
1 » p . goodſu 2 Aoguß 1753, for preventing Strife after his Deceaſe,” deviſed 
1 * 2 . * (inter alia) to Mary his Wife an Annuity of 101 her Annum for 

_ e eighty Years, if ſhe ſo long lived, charged upon the Premiſſes, on, 


mol of M. Condition that ſhe claimed no Dower. And after the Deceafe of 
ofa rs Mary his Wife, he deviſes Annuities of 40 s. per Annum esch, 
* 5 2 boy. his Daughters Elizabeth Norris, Mary Townſend, and Ann 
Hamlyn for ninety Years, if they ſhall reſpectively ſo long live. 

Iu (AA * 4 MAC Alſo to his Daughter Margaret the Wife of Henry White another 
Annuity of 40s. per Annum, for ſeventy Years, if ſhe and the 

U . 4 Teſtator's only Son Richard Breoking ſhould jointly ſo long live; 
3 the ſaid Term of ſeventy Years to commence at the Expiration 
F I} 19 Iv: 28 of the Term of two Years thereafter given in the Premiſſes to 
| . his ſaid Daughter Margaret, and the Death of Mary his Wife. 

. And ſubject to the Gd Annuities, he gave the Premiſſes to his 
Daughter Margaret White for two Years from and after his De- 


ceaſe, with Remainder to Richard pines? his Son (if then 
living 


_—_ — — | aw Ai w 


. 


Eaſter Term 15 G_— C. P. 


3231011 


living) for ninety- nine Years, if he ſo long lived; and ſubject 
to ſuch ninety- nine Years Term, he deviſed the Premiſſes to his 
Son Richard Brooking his Heirs male and to the Heirs of his 
Daughter Margaret White, jointly and equally, To hold to the 
Heirs male of Richard lawfully begotten and to the Heirs of 


Margaret jointly and equally, and their Heirs and Afligns for 
erer. And, for want of Heir-male lawfully begotten of the. 


Body of the faid Richard at the Time of his Deceaſe, he deviſed 


the Premiſſes, charged as aforeſaid, to the Heirs and Aſſigns of 


tbe faid Margaret lawfully begotten of ber Body, To hold to the 
Heirs and Aſſigns of the ſaid Margaret for ever. He then de- 
viſes a Leaſehold Houſe to his Daughter Joan Stockman ; and 


makes his Daughter Margaret White ſole Executrix, and re- 


fiduary Deviſee of all his perſonal and real Eſtate. 


On the 17th of October 1753 the Teſtator died leaving Mary 
his Widow, fince deceaſed, Richard Brooking his only Son and 


and Margaret. Richard Brooking the Son had at the Time the 


: Will was made a Son Richard, now the Leſſor of the Plaintiff, 
and two Daughters; and Margaret the Teſtator's Daughter, 


| Heir, and five Daughters the ſaid Mary, Joan, Ann, Eligabetb 


the now Defendant, had one Son, and after his (the Teſtator's) | 


Death another Son, both now living, and. no other Children. 
On the Death of the Teſtator, Margaret entered into the Whole 
of the Premiſſes, and held the fame for two Years, after which 
Richard Brooking the Son entered and held the Whole till his 
Death the roth of June 1757, leaving his only Son Richard the 
Leſſor of the Plaintiff; upon which Margaret the Defendant 


entered into the Whole of the Premiſſes. And in 1774 Richard 


brought this Ejectment, and Margar et ohteuned a Rule to defend 
for a Moiety only. 


At the Summer Aſſiſes for Devon 1774 a Verdict for the 
Plaintiff, ſubject to the above Caſe, and this Queſtion, 


Whether the Leſſor of the Pl aintiff 18 intitled to recover the 


Prenidive 3 in Queſtion ? 


Glyn for the Plaintiff argued, that the Deviſe to the Heir of 


Margaret i in the Event that has f is void; for at the 


Expiration 
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Expiration of the 3 Eſtate by the Death of Richard the 
Son, living the Daughter Margaret, nobody could take as the 
Heif of Margaret: for Nemo eſt Heres Viventis. 


Groſe for the Defendant inſiſted, that, this being Deſeripe 
Perſonæ, the Word Heir is equivalent to Iſſue, and therefore 
the Son of Margaret might take as to one Moiety of the Pre- 
miſſes. And he cited James and Ricbardſon, 1 Pentr. 334. 5 
Waker and Snow. Palm. 359. Long and Beaumont. 1 P. . 
229. Ty and Leng: Burr. 1100, 


De Grey Chief Juſtice. 


The Queſtion is, „ is a ſufficient Deſignation 
of the Perſon, to make the Son of Margaret take as her Heir, 
living the Mother. Two hundred Vears ago it might have been 
thought not ſufficient, becauſe the Deſcription is not legally 
and technically true. There are Caſes and Dicta to this Amount 
in Archer's Caſe. Co. Litt. and Dyer. But within a Century 
paſt a more liberal Conſtruction of the Words of a Teſtator has 
preyailed z and they have been generally taken in their popular 
Senſe, which is moſt likely to have been his Meaning. In 29 
Car. 2. 2 Jon. 99. Heirs of the Body now living were ſettled 
to be good Words of Purchaſe, where there was an Heir appa- 
tent in being, and known to the Teſtator. S. C. 2 Lev. 1 


and other cotemporary Reporters. 


In Long and Beaumont the ſame Point determined. Words 

of Remainder were to the Heirs male of the Body of bis Aunt, 
whom he knew to be living and to have Sons, having left both 
her and them * Len 


In Brown and Barkham Lord Cowper left the Words if the 
Body to accommodate the Deviſe to the Teſtator's Meaning. 


In the preſent Caſe the Intent of the Teſtator is clear, that 
the ſame Favour ſhould be extended to the Heirs of Margaret 
as to the Heirs male of the Body of Richard. He took No- 
tice that his Daughter was living, by leaving her a Term, and 
a ſubſequent Annuity ; and meant a preſent Intereſt ſhould veſt 

| * | in 


re 


"= 


„ 


ot 
7 


ee, 


pay ſome Debts of the Huſband and Wife, and her Funeral 


Lac « JV 


The Uſes declared are, ſubject to a Mortgage of 3501. and In- 2 ES. * 
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in her Heir, that is, her Heir apparent, during her Life. 
1 therefore do not think the Leſſor of the Plaintiff is nod to 


| more than one Moiety of the Premiſſes. 


Gould, Blackftone, Nares Juſtices of the * Opinion. Black- 


| ſone thought, that as the Teſtator had varied the Tenure ß 


Margaret's Annuity from that of the three other Siſters, theirs 

depending on their own ſingle Lives, and hers on the joint Lives 

of herſelf and her Brother Richard, it was plain the Teſtator had _ 
in his Contemplation that ſhe might ſurvive Richard as in fact 

ne did. And therefore Heir muſt be conſtrued as equivalent to 

Iſue, in order to make him take in her Life- time, agreably to the 

Intent of the Teſtator. 
Judgment, as to one Moiety, 


for the Defendant 
Lindſay Plaintiff * Gray and Wife, Deforciaats. 


Writof Cove- 
to amend the Return of the Writ of Covenant, from the _ 12 We 


arſt Return of Trinity Term to the laſt Return of Eafter Term, refuſct tobe Ren 


amended, the A 
4 22 92 
774. Gm 3" . : | he Vie "I 


GY SE moved (a behalf of a Purchaſer under a Fine) Return of the 


| | | ing colour- * VI 
5 7 able, and the 
The Eſtate was Fee-fimple in the Wife; worth about 5 po, Fins ks a. 


but mortgaged for 3507. The Intent of the Fine was to fell tom a dying F 9h | 
Woman. | 

the Eſtate, and apply 100/7. (after paying off the Mortgage) to Sz /UD, 25. cf 

Charges. She being ill, and the Fine taken in Contemplation Ne, 

" of her Death. Now objected to by her Son and Heir. | 


The Deed to lead the Uſes bore Date the roth of May 177%, OUe ) —_ 2 : 


containing a Covenant from Gray and his Wite within mw eme, 
Months to levy a Fine come Ceo &c. to Lindſey and his Heirs FR, : 2 f 


tereſt, to John Gray for Life, Remainder to Ann Gray his Wite, , 9 
for Life, Remainder to the Heirs of John Gray, with Power fo 


the yy by Deed or Will to charge the Premiſes with 100 J. 


. eue. 2 
"Ui. ; + | On 


1 


1014 


Eaſter Term 15 Geo. $- C. P. 


mn. 


* | - 

3 < - 

6 Lk. s · 
3 


A Deviſe ww 


receive outs 


and Proits 
49 the 

Life of his 
: four Daugh- 
7 2d ters and the 
Survivor, and 
. A. Me to pay the 
'T 7H ' Vu ſame to ſuch 
4 h Survivor and 
BY 


the Children 
» Remainder 
to the Chil- 
' dren of them 
A Un. all in equal 


IJ. Portions ;— 


35bT The four 
Daughters 
during their 


Lives are in- 
titled to the 


annual Rents 


and Proifts. 


of ſuch as die, 


On the 26th of May 1774 the Fine was taken, in N. ia 
berland, by virtue of a Dedimus teite'd the 3oth March preced- 
ing. On the 27th or 29th of May the Wife died. On the zoth 
of May, being the Eſſoign Day of Trinity Term, the Concord 


was carried to the Curſitors Office, with Inſtructions to make 


out a Writ of Covenant returnable in Eaſter Term. The Cur— 
fitor accordingly teſte'd the Writ 29th March, the Day preced- 
ing the Dedimus but made it returnable on the Morrow of the 
Holy Trinity inſtead of the Morrow of the Aſcenſion. 


Groſe now inſiſted, that this was a Miſprifion of the Officer, 
and amendable by virtue of the Statute of Hen. 6. and cited 


Harneſs anT Micklethwayte, 1 Barnes. Allo Cook. I27. and 


2 Will. 154. 


But the Court, apprehending that this was an unfair Proceed- 
ing upon the Face of it, the Deed of Uſes being colourable, and 
the Fine itſelf taken from a dying Woman in prejudice of her 


own Son, and in favour of her Huſband, refuſed to lend it any 


Aſſiſtance, and therefore denied a Rule to ſhew Cauſe But 
gave no Opinion as to the Propriety of ſuch an Amendment i 5 5 


a fair Caſe. 
44 | 


Saunders and Gellert againſ} Los we. 


4 . SEA 2. OO | 
ROSE moved to let aſide an Award, and to ſtay Proceed- 
ings on the Arbitration Bonds, = 


The Caſe was; Henry Saunders deviſed to Cole and Lowe 
and their Heirs, his Eſtate at Tenbury, in Truſt to receive the 
Rents and Profits during the Lives of his four Daughters and 
the Survivor of them, and ** afterwards to pay ſuch Rents and 
% Profits to and amongſt ſuch Survivor, and the Child and 
« Children of ſuch my Daughters who ſhall firſt happen to die. 
« And from and immediately after the Deceaſe of the Survivor 
* of my ſaid four Daughters, then my Will is, that they do 
&« ſell the Premiſſes and pay the Monies ariſing therefrom in 
« four equal Parts, to and among the ſeveral Children of my 


* ſaid reſpective four 8 Share and Share alike.” Ina 
= n | 
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ſubſequent Clauſe he bequeaths the Reſidue of his Goods and 
Chattels among all his Children equally, except his Daughter 
Heer; who is only to receive in full Satisfaction of what is 
« before bequeathed her 3s. per Week during her Life, or un- 
« tj] her diſtributory Share be exhauſted, out of my Eſtate 


« excluſive of her Huſband. * 


Diſputes ariſing about the Conſtruction of this Will, it was 


ed, that the Rents and Profits ſhould be divided among the four 
Daughters immediately, they being all living. Groſe now con- 
tended that no Diſtribution can be made at preſent, bũt that the 
Rents and Profits muſt accumulate, and after the Deceaſe of 
three of the Daughters be divided among the Survivor, and the 
Children of thoſe who were dead. | 


| Adair hewed Cauſe againſt a Conſtruction ſo literal and il- 
liberal, and withal ſo very unnatural. 


And the whole Court was very clearly © of Opinion, that the 
FM Teitator never meant to leave all his Daughters without any 
Proviſion, till three of them were dead; and then capriciouſly 


leave 1 it to Chance, which of them ſhould  ſarvive, and ſhare 


Pooh 
) 1 


* 


« at Tenbury and perſonal Effects, for her ſole and ſeparate Uſe. 


tte accumulated Profits. That therefore the Arbitrators had 
done wiſely, eſpecially, as the ſubſequent Clauſe ſhewed, that 


Share of his Eſtate a at 7. — —_— her Life. 


his Daughter Heſer was in his Opinion intitled to a — 


referred to Arbitration; and the Arbitrators (inter alia) award- | 


Rule diſcharged. 
; N. B. The 29th of May, the Anniverſary of the Reſtoration of 
8 King Charles the 2d, happening this Year on the laſt Day 
of Eaſter Term, the Courts were not (as uſual on State 
| Holidays) opened by the pzy/z?2 Judge and then adjourned; 
E but all the Judges attended in their Scarlet Gowns and 
| Hoods, and went through the whole Buſineſs of each 
5 Court. | 
0 | 
: The End of Eajter Term 15 Geo. 3. 1775. 
a 
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Trinity | 


ws . 


AW 
9 
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Is 
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Trinity Term 


15 Geo. 31975; 


mt Howell again/} Hanfrth: 
PP Dir g. & 
en wr 5 HE Annuitant, Wife to the Defendant (ſee 1 Michael. 
— a. mas Term 13 Geo. 3. folio. 843) being dead, Adair 
3 moved for Leave to take out Execution for the pro- 


ly, at the Ed 

of each * portional Arrears of the Ann fince the laſt Quarter Day. 
ter, 15 to be 

apportionedat 

e of Walker ſhewed for Cauſe, that 3 was due ſince the lil | 


ae Wife. | | 
a Quarter Day either by the Condition of the Bond, or by any 
Rule of Court. Annuities are not ſubject to Apportionment like 


Rents, by the Statute 11 Geo. 2. c. 19. ect. 1 5. 
But by De Grey Chief Juſtice and the whole Court, 


Though Rents and Annuities are not in general apportion- 


Neo. & ba. 2. able by the Common Law, yet where an Annuity is ſecured 


by a Bond, which becomes forfeited by any Non- payment, the 
| Annuitant may ſue the Bond and levy the Penalty, ſubject to 
the equitable Interpolition of the Court. In this Caſe the 
Plaintiff did not chuſe to levy the whole Penalty at once, but 
after Judgment took out ſeveral Fieri facias's, as Arrears became 
due; the Legality of which Practice being queſtioned, the pre- 
+ ſent Rule was entered into by Conſent about three Yeats ago, 
that the Judgment ſhould ſtand as a Security, with Leave to 
apply to the Court to take out Proceſs of Execution, from time 
to time, whenever any Arrears ſhovld accrue. In this Situation, 


the Court will guide it's Diſcretion, by the ſame Rules as if 
| - at - 


— 
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"harp 


w- 


at A Execution had been taken out for the whole W 


And though Rents and common Annuities are not apportionable, 


either by Law or Equity, yet in Equity the Maintenance of 
Infants is always apportioned up to the Day of their Deaths, 


Se. becauſe it would be difficult for them to find Credit for 


Neceſſaries, if the Payrnent depended on their living to the End 
of the Quarter. This Caſe depends on ſimilar Principles; the 
Annuity being for a ſeparate Maintenance to a Feme Covert ; 


and, as it appears, that the Quarterly Payments were not ori- 


ginally forward Payments, by way of Maintenance for the enſuing 
Quarter (which might make a Difference) but payable at the End 


ol each Quarter, in order to diſcharge the Expences incurred in 


the three preceding Months, we think it ought to be apportioned, 


and therefore * 


Rule made abſolute. 


Billings againſt Prinn bn” Delabere Eſqrs. 
Por 41, Sb Oc 
RESPASS and falſe Impriſonment for committing the 
Plaintiff to Bridewell for refuſing to filiate a Baſtard Child. 


Hohe was examined ſeverally, at ſeparate Times (but in the ſame 
Day) and in ſeparate Places, by the two Defendants, who were 


Juſtices of the Peace for Glouceſterſhire; and they ſeparately 
ligned the Warrant of Commitment. 


2.7050. 


Both Juſtices 
muſt be pre- 
ſent at the 
ſame Time 
and Place, 
when a Wo- 
man is ex- 
amined and 
committed for 


not fi:1 1201Ng 2 
B21 Ia! d 


On Trial at the laſt Aſſiſes, Verdict for the Plaintiff with bog S 


Dane 


Gro moved for a new Trial; alleging that it was ſufficient 


under the Statute of 7 Fac. 1. if the two Juſtices joined in and 


_ conſented to the Commitment, but that they might examine 


and adjudge the Matter, and fign the Warrant, ſeparately. 


Walker contra, that where two or more are required to do 
any Act they muſt meet together. Elſe what they reſolve on is 


the Mind of Individuals, not of the Aſſembly, That a Dean 


and Chapter muſt give their Voices collegialiter, not /eporatirr. 


Aſſent may be by Individuals, Conſent by the Body. 
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In Powers delegated to two Juſtices, Facts muſt be ſettled by 
one united Examination, Law mult reſult from one united De. 
liberation. That this has ever been the Doctrine with reſped 
to Juſtices of the Peace, he cited Plowd. 293. Dalton c. 6. on 
the very Subject. 6 Mod. 180. Queen and Weſt. Sali. 478. 
5 Med. 32 2. Andrews 238. Salk. 73. 568. Burr. Sett, Cy 
© >] | F 


De Grey Chief Juſtice. 


* . 


This Caſe is unfortunately too clear to bear an Argument. 


There is no Uſe in appointing two or more Perſons to exercif: 


An Othcer of 
the Cuſtoms 


ſued in Tro- 


ver for ſclung 
a ſmuggling 
Veliel, and 
held to fpe- 
cia Bail, mall 
n be di- 
charged n A 
common Ap— 
pearance, un- 
leis the true 
Foundationof 


the Sc iſure be 


thewn, and 
that the De- 
fendants are 
doing all they 
can to get the 
Vun don 
deny. 


oy 


judicial Powers, unleſs they are to act together. 
aminations by different Magiſtrates may produce different Facts: 


On which then is the Adjudication to proceed ? It is exceed- 


Separate Ex. 


* 


ingly clear that, in cafe of an Action thus brought to try 


the Validity of the Commitment, it cannot be ſupported by 
Lau. 1 | 


Gould, Black tone, and Nares Juſtices of the ſame Opinion, 
Raule diſcharged. 
Barker againſt Chalk and Griffith. 


TD r moved to enter a common Appearance for the De- 


fendants, one being the Maſter of a Cuſtom-houſe Cutter, 
and the other a Mariner on board and held to Bail for 500 J. in 
an Action of Trover at the Suit of Barker, for taking his Ship 


and Goods; it appearing that the ſame were now in the Poſſeſſion 
of the Outport Officers of the Cuſtoms at Margate, being de- 
livered to the Surveyor by the Defendants, as a Seiſure for Smug— 
gling; that great Quantities of prohibited. Goods had- been 
found aboard the Veſſel; on which Account the Com- 
miſſioners of the Cuſtoms had ordered her to the Cuftom- 
houſe at Londen to be there further examined. And he 
cited the Cafe of Garcia and Hankins, P. 8 Geo. 3. in the 
King's Bench, Modena and Shell, ibid. and Bennet and Licet, 
H. 12 Ges. 3. in the King's Bench, in all which it appearing, 
that the Ships and Cargo were depoſited in the King's Ware- 
houſe, in order to proceed to Condemnation thereof in the 

Court 
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on of Exchequer, the Court 1 Rules ſimilar to that which 

snow prayed, and made the Plaintiffs pay the Coſts: Qapies- 
- which Rules, and the Affidavits on w hich they v were tounded, 
were laid before the Court. | | - 


Graſe ſhewed for Cauſe, that the Caſes cited by Davy are all 
relating to Goods not liable to Damage, and ſecured in the 
King's Warehouſe. The preſent Caſe is, that of a % (which 
cannot be. fo ſecured) and a perijhavie Cargo vis. of Spaniſh 
Juice, Snuff, Sc. And he alſo produced an Affidavit by the 


plaintiff, poſitively denying his Knowlege of any prohibi hd 


Goods being on board, at the Time when the Defendants feiſed 
her; and that if any have been found fince, they muſt have 
been brought in by themſelves, to warrant their illegal Seizure. 


De Grey Chief Juſtice and the whole Court were of Opinion, 
that the Defendants had not given a clear and full Account 
of the Foundation on which the Seizure was made; 
2. does it appear, that they have uſed due Diligence in pro- 
ceeding towards a Condemnation in the Court of Exchequer ; 
in both of which Points this Caſe is diſtinguiſhed from 
thoſe in the King's Bench. And therefore, as there did not ſut- 
ficient Matter appear to take away the Plaintiff's Common Law 


Right, of holding the Defendants in Trover to {penny Bail, they 
dzgreed to | 


ris the Rule. 


Coodright on the Demiſe of Humphreys and others 


againſt Moſes. 


T7JECTMENT. | Special Caſe. 


7 
. 


On the 2d of December, 1709, Dorothy Curlew Widow, 
in conſideration of an intended Marriage between herſelf and 
Joſbua Reade, ſettled the Premiſſes in queſtion, from and after 
the ſaid Marriage, to the Uſe of herſelt for ninety-nine Years, 
if ſhe ſo long lived, without Impeachment of Waite, Remain- 


der to Truſtees to prelerve contingent Remainders, Re- 
mainder 
Daughters, is a voluntary Settlement, and void again Purchaſcrs, under 27 Fix- And 2. 


Rack-Rent is a Purchaſur for 2 valuable Conſideration. 
ud £0 L—ocof45:0 — 1 85 
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neither, 
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ceſſively in tail, 


ſaid Dorothy in tail, 


* * derſelf for Life, Had to. the Laid Jobe 
Reade for Life — to their firſt and other Sons ſuc. 
Remainder to their Daughters in n 
Remainder to ſuch Perſon as the ſaid Dorothy, whether covert or 
ſole, ſhould by Deed or Will appoint; Remainder to the 
Remainder to her right Heirs. 


The Marriage took Effect, and the ſaid Dorothy died, leaving 
her Huſband Jeſhua Reade and one only Child —— viz, 
Elizabeth afterwards the Wife of Thomas n | 


On the 2d of 3 $947 Tha ſaid YJoſhna Reade, T hamas 
Harris, and Elizabeth his Wife covenanted to levy a Fine 


(which was duly levied HY. 21 Geo. 2.) and declared the Uſes 


to Walter Grant and Foſeph Humphreys and their Heirs, in truſt, 
as to the Rents and Profits to and for the ſaid Fofbua Reade for 


Life; and after his Deceaſe ** in order that the fame Rents and 
Profits may and ſhall be applied for the Support and Main- 


e tenance of the ſaid Thomas Harris, and Elizabeth his Wife, and 
ee their Children during the Life of the ſaid Thomas Harris; 
© and after his Deceaſe for the Maintenance of the ſaid Elizabeth 
« Harris and her ſaid Children during the Life of the ſaid E/j- 
% zabeth.” And after their ſeveral Deceaſes that the Truſtees 
* ſhould by Sale or Mortgage raiſe a Sum not exceeding 700 /. 
« for the younger Children of the ſaid Thomas and Elizabeth 


„Harris (excluſive of the right Heirs of the faid Elizabeth by 
© reaſon of the ſubſequent Limitation of the Surplus to their 


*« Uſe) payable as therein is mentioned. And after raiſing the 
*« fame, in truſt to convey the Reſidue and Remainder of = 
«© Premaſſes to the right Heirs of the ſaid Elizabeth for ever.” 


N. B. No Leaſing Power contained in the Laid Deed. 


Thomas Harris ſarvived Foſpua Reade, and Elizabeth ſurvived 
her faid Huſband Thomas Harris, 


EO the rach of July, 1759, Elizabeth Harris demiſed the Pre- 


miſſes to the Defendant Thomas Moſes for twenty-one Years 
from Michaclmas then next at the Rent of 557. per Annum (but 
withoutany Covenant for quiet Enjoyment) and he entered accord- 


Le, | 5 5 ins) | 
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dingly and is now in Poſſeſſion, and has laid out 100K in im- 


. 8 the Premiſſes. 


On the 1 oth of December, 1771, Elizabeth Harris died. 


On the 1 3th of May, 1772, Jaſeph Humphreys the ſurviving 
Truſtee, Thomas Harris eldeſt Son and Heir of the ſaid Eliza 
beth Harris, and all the younger Children of the ſaid Elizabeth, 


" conſideration of 21 50 J. conveyed all the Premiſſes in Queſ- 


tion to James Blake and his Heirs, who had Notice from the 
faid Mo _ or the ſaid Leaſe, before he e his ä 


— 


"© Whether under theſe Circumſtances the Plaintiff © can 


recover? 


This. Caſe was argued by Groſe for the Plaintiff, and Walker 


for the Defendant in laſt Hilary and Eafter Terms, but the Caſe 


being originally very defectively ſtated, was twice ſent down to 
be amended, ſo that the Judgment of the Court could not be 
had till the n Term. 


For the Plaintiff it was inſiſted, that under the Deed of 1747 
the Heir was a Purchaſor, for that the right Heirs of Eliza- 
beth could only mean her eldeſt Son; and that the Leaſe was 


void againſt him, who had the Remainder in Fee, no Power of 


Leaſing being reſerved. 


For the Defendant it was argued, that the Deed of 1747 was 
only a voluntary Conveyance, and not good againſt a Purchaſor 
for valuable Conſideration ; which the Leſſee is, by his Rent 


and Covenants. 2 Bac. Abr. 608. tit. Fraud. Cro. Fac. 158. 


Colville and Parker. 2 Ch. Caf. 133. And the only Confider- 


ation which could be ſet up, as pafling to the Wife by the Deed 
of 1747, was only the Certainty of Maintenance for herſelf and 
Children during the Life of her Huſband, which is not a egal, 


but only a moral, Conſideration. 6 Co. 72. Burrel's Caſe, 


_ thews how warehful the Law i is to prevent Frauds againſt Pur- 


chaſers. 


De Grey Chief Juſtice delivered the Opinion of the Court, 
1. That the Deed of 1747 only a voluntary Conveyance 
Yor, II. x | 48 within 
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An Alder- 
man of Ca!- 
cutta may be 
guilty of un- 
lawful Trad-— 
ing and Praf- 
ficking in the 
Eaſt-Iiaies; 
and as ſuch, 
removed to 
England by 
the Coinpa- 
ny. 


A Plea may 
contain va- 
rious Parts; 
vet if it forms 


One connected . 


Propdſition, 
it is not 
double. 


Sun 
31d) 


ithin the true Meaning of the Statute 27 E/:2. being founded 
"only upon a good, and not upon a valuable Conſideration, and 
therefore cannot be ſet up againſt a bond fide Purchaſor, 2. That 
the Defendant, being a Leſſee at Rack- Rent was a' bond fide Pur- 
chaſor of his Term for a valuable Conſideration. 9 3729. 59. 
2 Vern. 327. and has beſides laid out a confiderable Sum of his 
own Money in improving the Farm upon the Faith of his 
twenty-one Years Leaſe. Therefore | 


N for the Defendant. 


Bolts azgin// Purvis. 


FA CTION of Treſpaſs, Afault, and Impriſonment at Cal. 


cutla in the Eaſt-Indies on the iſt of Tame 1772, and for 
twelve Months afterwards. 


. Iſt. Not Guilty and Iſſue thereon. 2d. T The Defend- 
ant pleads that after the Statute of 9 & 10 WW. 3 3. the King by his 
Letters patent of the th September A. R. 10. (Wich he bring; 
into Court) rad the Ea; -Iudia Company with ſeveral 


Powers, Rights and Immunities, all which are ſet forth in the 


Plea. The Company's Surrender of the fame purſuant to the 
Statute of 6 Ann. and the Union of the two Ea/t-Inara Companies 
the 22d of March 1708. And that the 12th of January 1768: 
the Company by Deed under Seal (which he alſo brings into 


Court) appointed Harry Verelſt to be Prefident and Governor 


of Fort-Milliam in Bengal, with a Council therein alſo named 
with full Powers both military and civil; That the Defend- 
ant was Captain of the Valentine Beh. Hd Man at Ingellee in the 
Eaft- Indies within the Preſidency of Bengal, and ſubject to the 
Command of the Preſident and ct or the major Part of 
That the Plaintiff being a ſubject of this Kingdom on 


them. 


the 19th of September 1768 © was found at Calcutta within 
pb the ſaid Preſidency of Bengal in the Enjt-Ingies, not being 
„ Jawfully authorized thereunto, and was then and there traf- 
«« ficking and trading, not being lawfully authorized thereunto,” 
contrary to the Statutes in that Caſe made and provided. — 


That Notice was given to him to depart from Calcutta, which 
, | he 
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he refuſed to 2 and afterwards the Coumed made an Outer 
commanding him to depart from the Eaf?-Indtes, and forthwith 5 


repair to England on board the ſaid Ship Valentine; and requir- 
ed the Defendant to receive him on board the 17 and carry 
him to England, and cauſed the Plaintiff to be brought on board 


a delivered to the Defendant for that Purpoſe. Which Or- 


ders the Defendant accordingly executed, and on the zoth of 
April 1769 landed the Plaintiff in England, which is the Aſ- 
ſzult and Impriſenment complained of. zd. The Defendant 
juſtifies as. Servant of the Ka/i-Tudia Company. 


To the ſecond Plea the Plaintiff replies, ſetting forth Letters 


Patent of the 8th of January 26 Geo. 2. 8 other Letters 
Patent of the 24th of September 13 Geo. 1. whereby (inter ala) 


dhe Court of the Mayor and Aldermen of Cab utta was eſtabliſhed, 


and alſo Letters Patent of the 17th of November 1 Ges. 2. grants 
ing {ome additional Powers to the ſame, and the Surrender of the 
rid two laſt mentioned Letters Patent by the Company to his 


Majeſty) by which Letters Patent of the 8th of January 26 


Geo. 2. the King (inter alia) re-eſtabliſhed the ſaid Court and 


lettled the Conſtitution of the ſame, which he ſets forth in his 


Replication at large. And then ſtates, that before and at the 


Time when, Cc. he was one of the Aldermen of Calcutta, and 


as ſuch was lawfully authorized to be at Calcutta aforefaid, and 
there continued until the Aſſault and Impritonment complained 
cf. And to the third Plea of the Defendant he rep the ſame 
Matter Totidem verbis. 


The Defendant as to the Replication to the ſecond Plea, de- 
murs in Law, and aſſigns for Cauſes, iſt. That the Plaintiff has 
not confeffed and avoided, traverſed or denied that he was tra 


ficking and trading in the Eaſt-Iudies. 2d. That he has not made 


any Profert of the Letters Patents of the 8th of January 26 
Geo. 2. zu. That he hath not alleged any Fact on which a 
proper Iſſue may be taken. 4tn. That he hath not ſhewn hows 
or when he became Alderman of Calcutta. Nor whether, 5th. 


He had taken the Oath of Office upon his Admitſtion.: "6th: 
That it doth not appear the Plaintiff was an- Alderman named 
ia the Letters Patent 26 Geo. 2. Nor 7th. In wing manner 


713 4; HY acancies 
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Vacancies in the Court of Aldermen ought to ba filled up. In 
this Demurrer the Plaintiff j June: 


And as to the Replication to the third Plea in Bar, the 
Defendant rejoins, that the Plaintiff at the Time when was not 
an Alderman of Calcutta. And upon this a ſecond Iſſue is 
Joined. | | ve | 


This Demurrer was argued laſt Hilary Term by Adair for 
the Defendant, and by Walker for the Plaintiff; and again 
in Eaſter Term by Groſe for the Defendant, and Glyn for the 
Plaintiff. And principally on the firſt Cauſe of Demurrer, whe. 
ther the Traficking and Trading was ſuch a material Averment 
in the Plea, as ought to have been traverſed in the Replica- 
tion ; the Court upon the firſt n inclining to over- 
rule the other Cauſes of Demurrer. 


For the Defendants it was inſiſted that by the Statutes ꝙ & 10 
F. $6.61. 64. & bi. 5 Geo. 1. c. 21. fe. 
es. 1. c. 21. ſet. 3. 9 Geo. 1; c. 26. /e#. 6 & 5. 
. 14. fed. 9. 17 Geo. 2. c. 19. ft. 11. All trad- 
ing and trafficking in, to, or from the Eaſt-Indies is expressly 
prohibited, except in the Statute of King Willtam, which has 
not the Word iz; but that Omiſſion is ſupplied in all the 
ſubſequent Statutes. That though the Plaintiff might have 
been a Perſon authorized (as Alderman) to be in the Eaft Indies, 
yet he is not authorized to trade and traffick there. That there- 
fore though he does not fall within the Statute of the 5 
Geo. 1. (which makes the being in the Eof-Indies without law- 
ful Authority to be Evidence of trading and trafficking) yet he 
falls within the Deſcription of the Reſt of the Statutes ; for he 
has by his Plea confeſſed, that he was guilty of trading and 
trafficking contrary to the Statutes, whatever that Offence may 
be. It was neither in the Intention nor the Power of the Crown 
to grant any Man, by Letters Patent, a Licence to trade in op- 


poſition to the Acts of Parliament, by virtue of any civil I 
diction. 


That the Diſtinction between inland and foreign Trade was 
idle; for if Interlopers might engroſs the inland Trade, the Ships 
. * | 4 of 
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of the Company would have but little 1% in exporting and | 


importing Commodities. The Company has inland Fac- 
tories. The Statute 3 Geo, 2. mentions zuſand Trade, and the 
7 Geo. 1. prohibits trafficking here. 


For the Plaintiff it was argued, that the Words of all the 


Statutes mean the ſame Thing; prohibiting only Exports and 
Imports, into and from the Eaſt Indies; and that the Word into 
in the later Statutes was only hs into two in mM by the 
nen 8 Blunder. | 


That inland Trade is not prohibited by any of the Statutes; par- 
ticularly that of the 9 & 10 WJ. 3. which gives a Clew to the 


reſt. That the Statutes being only for the Protection of the Com- 
pany, their Acceptance of the Letters patent of the. 26 Geo. 2. 


woulddiſpenſe witha Law made infavour of themſelves, That the 


Company's Power to fend home Interlopers, relates only to Perſons 
who have not a Right to be there, If the Plaintiff had forfeited 
this Right, he ſhould be legally convicted of ſuch F orfeiture, 


befors he was liable to be ſent home. 


And now in this Term De Grey Chief Juſtice delivered ther 
judgment of the Court. 


The sen in the preſent Cauſe is, whether the Replica- 


tion is 4 ſufficient Anſwer to the Plea ? 


The Plaintiff, in his Replication has ſtated Abundance of 


new Matter to ſhew, that he was lawfully authorized to be 


in the Ea/i-Indies; but ſays nothing as to his trading and traf 
ficking there. The Doubt is, whether this be material. For 


thus much is plain, that whatever is materially pleaded, on one 
vide, ought to be anſwered on the other. 


The Plaintiff by Ks Silence leaves the kd at liberty | 
to ſuggeſt any poſſible Inſtance of unlawful Trafficking con- 
trary to the Statutes. To render therefore the Defendants 
Averment material, two Confiderations will be neceſſary. 


1ſt, Whether the Plaintiff could be, in any poſſib ble Caſe, 
trading and trafficking in the Raſt- Indies contrary to Law ? 


Vor. H. 4 2d. 
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2d. If ſo, then, whether the Company had a Right to ar. 
reſt and ſend home a Perſon in the Plaintiff's Character 
and Situation, fo trafficking contrary to Law. For, if 

they could not, the Fact will be immaterial, as not amount. 
ing to a a Juſtification of the 9 


iſt. This Trade to the Baſe Indies begun.in the latter End 
of the Reign of Queen Elizabeth, who granted the firſt exclu- 


five Charter. It continued under James and Charles the firſt, 


under Cromwe!! and Charles the ſecond, in the laſt of which 
Reigns the great Queſtion of the excluſive Trade was brought 
on. This laid the Foundation of the excluſive Right given by 

Act of Parliament in 1698. 9 C 10 . 3. | 


The Thing granted by the Charters, and confirmed by the 
Acts of Parliament, is the whole Indian Trade, whereſoever and 


in what manner ſoever any Trade can be carried on. All is 


given that can be given : that is, an exclufive Power to cer- 


tain of our own Subjects to reſort and trade thither. A cer- 


tain Degree of inland Trade is abſolutely neceſſary to effectuate 
the Power of Importing and Exporting. Importing implies a 


Power of ſelling, Exporting of buying up, the Commodities 


imported and exported. No Queſtion can ariſe in this Cauſe, 


nor in any other of a ſimilar Nature, concerning Inland Trade 
in its largeſt Extent. That muſt depend upon foreign Treaties 
with the Indian Powers; not upon our ewn domeſtic Regula- 
tions and Laws. But it is ſufficient for the preſent Purpoſe, 
that there may be a Trading and Trafficking contrary to our 
Law, not only Zo and rom, but in the Indies; as, for inſtance, 
between our own Subjects inter /e, I do not ſay this has been 
the Caſe in Fact with reſpect to the preſent Plaintiff, We know 
nothing of that, but from the preſent Record. But it is ſuf- 


AHcient, if it be ſuch a Caſe as may poſſibly have exiſted ; and 
then this Plea (ſtanding uncontradicted in this Point) fixes that 
Fact upon the Plaintiff. That ſach a Caſe may happen, is 
clearly ſuppoſed by all the Statutes from the 5 Geo. 1. to the 
| preſent. Time; which all ſpeak of unlawful Trading in, to, 
and A the e 
1 | 


2d. The 


he 


for better ſecuring the lau“ Trade, &c, 
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2d. The next Queſtion is, whether the Plaintiff is ſuch a 


Perſon as may be ſeiſed by the Company and ſent Home ? 


It has been ſaid, that though no one Act expreſsly gives ſuch 
Power, yet all taken together may. It is true, that one clear 
AR of Parliament may explain another that is doubtful ; but 
where all are doubtful, it is otherwiſe. Let us ſee therefore for 


ſomething that is clear. 


The Statute of 9 & 10. z. contains no ſuch Power. 


The 5 Geo. 1. was indeed occaſioned by the Erection of the 
Offend Company, but that was not the ſole Object of the 


Law. It was pointed againſt Interlopers alſo. The Title is, 


| and to prevent 
trading under foreign Commiſſions. The Preamble refers to 
all the Acts then in being, for eſtabliſhing the excluſive Right, 


The firſt Section is con, of the old Laws, with ſome 


Additions, the ſecond Section gives the Power to ſeiſe, Se. 


This Power, I think, extends to all the Caſes mentioned in i 


the Preamble. 


The Statutes of 7 & g Geo. 1. conſider both the Interlopers 


and thoſe trading under foreign Commiſſions, as equally Of- 
tencers, and equally included under the Provifions of the Statutes. 


This brings it to the particular Caſe of the Plaintif, as an 


Alderman of Calcutta. 


When the King's Charter for eſtabliſhing this Court Was oh 
tained, the Trading without Content of the Company was an 


\ Offence by Law. The King's Charter could not reveal the 


Law, nor annihilate the Offence. Nor can the making a Man 


an Alderman give him an implied Leave to exerciſe an illicit 


Trade, It would be a harſh Conſtruction to ſuppoſe, that 
making one an Officer of the Company, would give him a Right 


to oppor and rival his Maſters. 


As for Arguments drawn from the Topics of a poſſible 
\buſe of Power, and the like; they have no decifive Weight, 
they hold equally ſtrong on bath Sides. 


ng 
17 
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It is ſufficient to determine the preſent Queſtion, that there 
may be an unlawful Trading and Trafficking, as applied to the 
preſent Plaintiff, which may authorize the Company to remoye 


him; and that he cught in pleading. either to traverſe, or to 


confeſs and avoid the Charge of it. 


Te was lightly touched on the part of the Plaintiff, that (if 


ſo) this Plea is naught, as containing double or multifarious 


Matter. But we are of a different Opinion. It is not a double 


Plea, confiſting of many diſtin&t Propofitions; but a ſingle 


Plea, conſiſting of one connected Propoſition formed from mul- 
tifarious Circumſtances. In Robinſon and Rawley in the King's 
Bench, Geo. 2. It was ruled upon Demurrer, that a Plea may 
have many Parts; and that the other Side may be bound either 
to traverſe or confeſs and avoid, 1. Levancy and Couchancy. 
2. The Property of the Commoner. 3. Whether the Place 


was or was not commonable. 


Upon the whole, we are all of Opinion, that on this e- 
murrer, there muſt be | 


Judgment for he Defendant. 


. Afterwards it was moved on the part of the Plaintiff, that 
he might have Leave, upon Payment of Coſts, to amend his 
Replication, ſo as to put in Iſſue the Trading and Trafficking of 
the Plaintiff. * As Precedents for which were cited Lacy and 
Barry, 24 Geo. 2. 2 Barn. 20. Clerke and Glaſs in the King's 
Bench, temp. Ryder Chief Juſtice. Mayor of Yarmouth and 


Eaton, T. 13 Geo. 3. Burr. 1402-1408. After Opinions de- 


livered ſeriatim, and Judgment for the Plaintiff, the Defendant 
had Leave to withdraw his Demurrer and plead. 


On the other Side it was urged, that the Caſe in Burr. was 
by Conſent of the Plaintiff; and that none of the Caſcs cited 
were near ſo ſtrong as the preſent. | 


But the - Court allowed the Plaintiff to withdraw his De- 
murrer, and plead fo as to bring the ſaid Fact in Iſſue; yet 


ſo 


Trinity Term 15 Geo. 3. C. * 


n 


on behalf of himſelf and the other Defendants, on the common 
Terms of Payment of all Coſts, as well for the other De- 
fendants, as for himſelf; which Rule, no Cauſe being ſhewn, 
was made abſolute. | | 


Afterwards in the ſame Term Das vy moved to diſcharge this 
Rule, upon Affidavit, that there were three Defendants, Pan- 
chinan, Proctor, and Collins: That Proctor had ſ uffered Judgment 


10 go by Default, and that Collins was outlawed: Wherefore it 


was unreaſonable that the third ſhould be allowed to put the 
Plaintiff to the Hazard of Coſts at the Diſcretion of a Jury. 
And that there was no Precedent for allowing one out of many 
Defendants to pay Money into Court. 


And by De Grey Chief Juſtice. As no Inſtance is produced 


of its having been done, I think the Court ought not in the 


preſent Circumſtances to allow this Money to be paid into 
Court, The Practice itſelf was introduced by the diſcretionary 
Power of the Court. It js ſtill ſubject to its Diſcretion; and 
therefore may be ſubjected to Terms. | 


Many Difficulticn ariſe Is this Caſe, which ſhould prevent 


the Court from exerciſing this Diſcretion. © It is a Caſe of Co- 


Defendants, who have ſevered in their Defence. And, one 


having confeſſed Judgment, there cannot be a Nonſuit. A 
defaulting Defendant will be bound by a Verdict againſt an 


appearing Defendant. 11 Co. 6. Bro. Damages 131. If the 


Plaintiff does not recover againſt the appearing Defendant, the 
Jury muſt execute a Writ of Enquiry between the Plaintiff and 
the defaulting Defendant. At beſt this introduces ſome Con- 

Vo I. II. | | 4 7 Fuſion 
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3 not to delay the Trial of the other Iſſues, and to bring 
| this t to Trial at the fame Time. 
N. B. Theſe Iflues were never tried. 
Kay againſt Panchiman and others. 
I N Caſe. Wilſon for one of the Defendants (Panchiman) had Where one 
Defendant 
obtained the uſual Rule for Payment of 73 J. 10 5. into Court, ſuffers Judg- 
ment by De- 


fault, and a 
ſecond is out- 
lawed, the 
third ſhall 
not bring 
Money into 
Court. 


* — 


- — — D— — — Tũ̃wn 7 . —˙— 


e Tem I 5 Gen. 3 3. C. p. 


Freeholder 
within the 
Manor may 
in ſpect the 


Court Rolls. 


e 
rafiba into the Record. And we ought not to' increaſe it by 
* this partial Mode of Defence. 


Gould Juſtice. 


The Practice of W Money into Court is very anticas 
2 Keb. 555, But there is no Precedent where there are ſeveral 
Defendants for one to pay Money into Court. In Weller and 
Coiſh, 30 Geo. 2. in the King's Bench, it was held, that one of 
two Defendants cannot move for a new Trial. 5 


Blacłſtone Juſtice of the ſame Opinion. This i is an Attempt | 
totally new. As it may be in general attended with many In. 
conveniences, the very Doubt is with me concluſive not to 
admit the Precedent, till it is more fully conſidered. In the 
preſent Caſe it would be unjuſt, to put the Plaintiff in jeopardy 
of Coſts by this experimental Mode of Defence by one Party, 
when another has confeſſed the Ground of the Action, and the 


third has run away. 


Nares Juſtice contra. There are many Inſtances of permitting 
Defendants to vary from each other, as well in the Mode of 
Defence as in other interlocutory Matters. Elſe it would open 
a Door to great Colluſion, if Unanimity was always required 
among Defendants. Weller and Tucker & al. in the Common 
Pleas, coram Pratt Chief Juſtice, Action for putting a Priſoner 
in Chains. Venue changed at the Inſtance of one Defendant 


out of three. Box and Read, Cook. 133. S. P. Barn. 482. 


5. C1 


Rule abfolute for diſcharging the former Rule. 


Addington againſ} Clode. 


N a Queſtion Concerning Right of Common, claimed d by the 
Defendant, as a Freeholder within the Manor of Uportery 

in Devonſhire (See folio 989 devant) a Rule was made abſolute, 
no Cauſe being ſhewn, to permit the Defendant to inſpect the 


Court Rolls of the Plaintiff, who was Lord of the Manor. 
_ Santler 


” — 1 
— 


the Venue from Middleſex to Efſex. The Plaintiff un- 


« Jertook to give material Evidence in this Cauſe arifing in the 


County of Middleſex ; whereupon the firſt Rule was diſcharged. 
Afterwards at the Trial the Plaintiff gave no other material 
Evidence in Middle ſex, than that the Witneſſes to prove the 
Contract reſided there; but recovered a Verdict for 10 J. 12 5. 5 d. 
ſubject to the Opinion of the Court, whether for want of giving 


material Evidence according to his Undertaking, he ought not to 


have been nonſuited. 


Kempe for the Plaintiff argued, that the Change of Venue is 
diſcretionary in the Court, and not de Jure. 2 Show. 176. 


2 Barn. 388. Carthew. 126. and that the Witneſſes living i in 


Middle fer was ſufficient Reaſon to retain the Cauſe. 


Davy for the Defendant inſiſted, that this was not a ſufficient 


Trinity Term 15 Geo. 3. C. P. 1031 
Wan e Heard. 
2 2. 97. 2 . 
H E Defendant had obtained a Rule on Motion to change A Plaintiff | 
undertaking 


to give mate- 
rial Evidence 
in the County 
of A. in order 
to retain a 
Venue, and 
failing muſt 
be nonſuiteds 


Reaſon, 12 Mod. 313. and that the true and only Courſe on | 


failure of this his Undertaking, was to nonſuit the Plaintiff. 


The Court took two Days to conſider, and then delivered 


their Opinions ſeriatim. 


De Grey Chief Juſtice. 


By the Verdict it appears, that the Juſtice of the Caſe is 


with the Plaintiff, and therefore one could wiſh to aflift him; 
but the Diſcretion of the Court is cloſed by the Act of the 
PlaintiF himſelf, who has entered into the preſent Rule. 
The Defendant had a Right to have the Cauſe tried in Efex, 
unleſs the Plaintiff had applied to the Court to retain the Venue. 
This, it is ſaid, he might have done upon two Grounds ; either 


becauſe the Witneſſes lived in Mrdde/ex, or becauſe he could 


give material Evidence there. I ſhall give no Opinion upon 


the firſt of theſe Reaſons, becauſe the Plaintiff has choſen to 


abide by the ſecond. He undertook to give material Evidence 


8 | | | | in 
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in ' Middleſex, but 580 failed; and therefore muſt in my = 


nion be ante. 


The Statutes + 2 the 2d and Henry the Ath direg 
the Writ to be quaſhed, if ſued in an improper County, The 
old Rules of Court, temp. Elix. and 1654 forbid the ſame Prac- 


tice. The true Sanction of theſe Rules is by nonſuiting the! 
Plaintiff by Analogy to the Statute of Richard the 2d. 


In the Duke of Beiford and Hoon 2 Barn. 390. The Condi. 
tion of Nonſuit is in ſo many Words expreſſed in the Rule. 


The preſent Rule implies the ſame. 


Gould Juſtice. 


come very near my Lond: Chief Juſtice in my Opinion, 
Only Ido not think the Diſcretion of the Court is abſolutely 


cloſed, ) I am againſt an abſolute Nonſuit. 


The Legiſlat ture meant nothing more, than a Recommen— 
dation to the Court in tranſitory Actions to follow the Ana— 
logy of teal ones, to prevent Injuſtice and Oppreſſion. Though 
the Plaintiff has miſtaken his Way, yet (as he has Merits) I 
cannot confent he ſhould loſe the Whole of his Proceedings 
ab Ovo. There was a Caſe of Long and Leach, Hil. 3 Geo. I 
in which the Parties went before the Maſter to ſettle the Cofts 
for Nonperformance of this Rule. That is cue Precedent, in 
which no Nonſuit was granted. ei I np 


Blacſtone Juſtice. 


The Deſign of the Statute 6 Ric. 2. c. 2. was to compel the 
Suing out of all Writs ariſing upon Contract, in the very 
County where the Contract aroſe ; by ordaining that if the Writ 
was of one County and the Plaintiff declared, of another, the 
Writ ſhould be quaſhed. But, this not expreſsly forbidding 


the Writ to be ſued in a foreign County, the Statute of 4 Her. 


4. c. 18. ditects all Atternies to be ſworn * that they will 
„% make no Suit in a foreign County.” And the Court Rules 
of 15 Eliz. and A. D. 1654, have made it mls penal for At- 


tornies to tranſgreſs this Statute. 
Soon 


— 


Trinity Term 15 Geo. 3. C. P. 1033 
Soon after the Statute of Hen. 4. a Practice began of Plead- 
ing in Abatement of the Writ, the Impropriety of its Venue 
eyen before the Plaintiff had declared. At firſt in the Reign 
of Hen. 5. they examined the Plaintiff on Oath as to the Truth 
of his Venue: But ſoon after they began to allow the Defend- 
ant to traverſe the Yenue, and try the Traverſe by the Country. 
Raftetl t. Debt. 184. 6. Fitz. Abr. t. Briefe. 18. But this 
Practice being fubje& to much Delay, the Judges introduced the 
. preſent Method of changing the Venue upon Motion, upon the 
Equity of the Statutes of Ric. 2. and Hen. 4. Which Lord Hol: 
ſys, Salk. 670. begun in the Time of James 1. And among 
the Fees of the King's Bench, found by a Jury under the Kings 
Commiſſion 1630, one is, “ for every Rule to alter a Vite. 
Trye's Fus Fils. 231. The Form of the Rule and Affidavit 
are alſo {tated in Styl. Pract. Reg. (edit. 1657) 331, as eſtabliſh- 


An Affidavit was neceſſary, becauſe the Motion ſucceeded to 
and was equivalent to a Plea in Abatement; and theſe are 
Called the common Rule and common Affidavit in 16 Car. 2. 
Sd. 185. Though the Practice did not univerſally prevail 
till after the Statute of Jeofails, 16 & 17 Car. 2. c. 8. Be- 
fore that, it was uſual to wait till after Trial and Verdict, 
and then arreſt the Judgment for want of a proper Venue, if 
the Impropriety appeared on the Record. But the Statute. | 
having aboliſhed rhat Practice, the Mode of changing the -— Tee eee | 

by Motion and Affidavit began univerſally to obtain. | 


Yet, ad it would be hard to conclude the Plaintiff by the ſin- 
gle Affidavit of the Defendant, he is at Liberty to aver, that 
the Cauſe of Action arofe in the County where the Venue 
is laid, and to go to Trial on that Fact at the ſame Time 
that the Merits are tried; by undertaking to give material 
Evidence ariſing in that County. This is equivalent to join- 
ing Iſſue (as in Fitz herbert before cited) that the Cauſe of 
Action aroſe in the firſt County. And if the Plaintiff fails in 
proving it, he muſt be nonſuited at the Trial; which has in 
this Caſe the ſame Effect as quaſhing the Writ by a judgment 
on a Plea in Abatement, G% 0. Hit. C. P. cb. 7. 


Ver. II. : 4A”. Originally, 


— 


Trinity Term 15 Geo. 3. Hk. 


4 is nonſuited now, which has the ſame Effect as Judgment for 


EG, 
Originally it was required, that the Plaintiff mould give 50 


Evidence at the Trial, but what aroſe in the County wherein 
the Venue was retained. 1 Keb. 859. 1 Sid. 442. If he gave 
none ſuch, he muſt have been nonſuited of courſe. But when 
it was laid down (more liberally) in Swarne's Caſe, 1 Sid, 405. 
that the Plaintiff might lay his Venue in any County wherein 
Part of the Cauſe of Action aroſe, he was then bound only 
to give /ome Evidence, and not the Whole (dare aliquam Evi. 
dentiam) in the County where the Venue was laid. Salz. 669. 
12 Med. 515. which continues to be the Rule at this Day. 
And if the Plaintiff fails to make good his Undertaking, he 


the Defendant on a Plea 1n Abatement ; vis. Quod Eat fre 
Die; and the Plaintiff muſt begin again. Ms 


Conſider the Undertaking in another Light, as a Condition 
upon' which the Defendant's Rule for changing the Venue is dif. 
charged, then upon it's Nonperformance, the old Rule remained 
in Force, and the Trial in Middleſex was a Mis-Trial, and ought 
to be ſet aſide with Coſts. But the true Way of conſidering it is 
as a conditional Submiſſion to a Nonſuit by the Plaintiff, in cafe 
he fails of producing material Evidence in Middleſex. 


At the ſame time I am inclinable to deal with this as with 
other Nonſuits, and to ſet it aſide upon fair and reaſonable 
Terms. If therefore the Plaintiff will conſent to pay the Coſts, 
to rechange the Venue from Middle efex to Eſſex, and to try his 
Cauſe peremptorily at the next Aſſiſes, I am for arg the 
Rule; otherwiſe I think he ſhould be nuit | 


Nares Juſtice. | 


Of the ſame Opinion with Lord Chief Juſtice and my Bro- 
ther Blaclſlone. I remember a Nonſuit at Worcefter upon this 
Rule. The Terms of the Rule in Long and Leach were, dare 
aliguam Evidentiam in Materia ibidem furgente. It appears 
that the Partics agreed to go before ma Maſter. 


Judgment of Noaſait. 


Dyer 


——— — 


Trinity Term 15 Geo. 3. C. P. 


Dyer againſt Miting and others. 


CTION of Treſpaſs and falſe Impriſonment againſt 
Miffng, Damen, and Andrews; to which they plead, 
Iſt. Not Guilty. 2d. The Statute 1 Jac. 1. c. 15. concerning 
Bankrupts, and that they acted under its Authority. zd. That 
a Commiſſion of Bankrupt being iſſued againſt one Fohn'Bri/- 
fault, and the Defendants being the acting Commiſſioners had 
juſt Cauſe to ſuſpect, that the Plaintiff had detained fome of 
the Bankrupt's Goods, and on the 15th of September 1774 ſum- 
moned him to attend on the zoth of September at Southampton 
to be examined, and five Guineas were tendered for his Ex- 
penſes from London thither, which he accepted; but did not 
appear at the Day. Whereupon they iſſued their Warrant on 
the ſaid 3oth of September to apprehend and commit the Plain- 
tiff to Newgate till he ſhould ſubmit himſelf to be examined 
by the major Part of the Commiſſioners, which Warrant was 


6 a, Hes { _- 


der the ſaid Act. Upon theſe ſeveral Pleas Iſſue was joined, 
and a Verdict was found for the Plaintiff on the firſt and ſecond 
Ives, with 3007. Damages; and for the Defendant on the 
third Iſſue, the Facts being proved as ſtated in the Plea. | 


And now Davy for the Plaintiff moved to have the Poſtea 
delivered to him, and that Judgment be entered for the Plain- 
tiff; the third Plea containing no legal Matter of Juſtification, 
which was faintly oppoſed by Kempe and Malter for the De- 
tendants. | 


clear a Caſe for a Reply. The Statute „ 1 5. directs, 


tody ; or elſe, a ſecond Summons, at their Diſcretion. zdly. 
If, when brought in Cuſtody be refuſes to be examined; 
C upon a ſecond Summons refutes to come; 8 and 
not before, the Commiſſioners have Power to commit. The 
Facts therefore, as ſtated in the Plea, are no Juſtification to the 


Commiſſon- 
ers of Bank- 
rupt have no 
Authority to 
corm'! one 
ſuſpected to 
detain Ef- 
fects of the 
Bankrupt for 
not attending 
to be examin- 


ed on the firft 


Summons. 


accordingly executed; and they juſtify ſuch Impriſonment un- 


But by De Grey Chief Juſtice, & tet. Cur, This is too 


| MEA Summons to the Party. 2dly. On his Default or Neg- 
lect, a Warrant to bring him before the Commitiioners in Cuſ- 


I | : Defendants; 


"Fairy Term 1 p Geo. 3. Cc. P 


Where the 
Cauſe of Ac- 
tion ariſes in 
Bexravict only, 
the Venue 
ſhall be in 
Northumber- 
land, come 
ſemble. 


— — * 


Defendants; but the Rule muſt be abſolute for aclivering 


the | beg and entering up 
Judgment for the Plaintiff. 


Mayor, Sc. of Perwick again! Ewart, 


'ROSE moved to chin the Venue . Middle eſex to 

Northumberland, on an Affidavit that the Cauſe of Action 
aroſe only in Berwick; and that it was upon a Cuſtom, in 
which all the Freemen of Berwick were concerned in Intereſt, 
and he cited the Caſe of the Mayor, &c. of Berwick and Fohnſto 
in the King's Bench, T. Paſch. 13 Ges. 3. wherein (after Cauſe 
ſhewn) a like Rule was made ; ſtating Northumberland to be the 
next Engliſh County to Berwick, and ordering (See the Rule ac. 
cordingly) that no Writ of Error ſhall afterwards be brought in 
© conſequence thereof.” On which this Court granted a Rule 
to ſhew Cauſe. But on the laſt Day of the Term, Glyn un- 
dertaking for the Plaintiffs to give material Evidence in Mid. 
dleſex, the Rule was diſcharged, and the Queſtion was not de- 
cided in this Court. 


[See Fitz b. Aör. t. Obligation. pl. 15. Debt on Pond made 
at Berwick, where this Court hath not Cognizance; it 
was awarded, that il capiat per breve. M. 2 Edu. 2. 
24 8. C. Mayn. Edw. 11. fol. 24. Berwicꝶ being hors 
de Royalme. Alſo Crip and Mayor of Berwick, M. 

20 Car. 2. B. R. I Lev. 252. Covenant to enjoy Lands 
in Berwick. Venue laid in Yore, The Plaintiff ſuggeſts 
that Belford in Northumberland is the next Engliſh Vill, 
and prayed Ve. fa. to Belford and had it. Verdict for the 

Plaintiff. This moved in Arreſt of Judgment. But 
Judgment for the Plaintiff, S. C. 1 Ventr. 59. Raym. 

173. Alſo 1 Sid. 381, where two Precedents 42 Eliz, and 
2 Jac. 1. were Cited and relied on by the Court. See 
likewiſe Mayor of Berwick's Cale, T. 36 Cor, 2. 2 

Show. 365.] 

2 


In 
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In the E Exchequer Chambe 


Baldwin again Rip Eſq. 


\RROR in the Exchequer Chamber from a Judgment in / publication * PZ x 
the King s Bench. 'The — WS.i8 an Action on the of a Libl C 7.74 

Caſe, 1. For printing and publiſhing in the St. Fames's Chronicle, ins DEG GY. 
8 8 . 2 atior, but 

2 Libel, groſsly traducing the Plaintiff in his Capacity of a Cap- ms 1 col. | 

tain in the Navy. 2. For printing and caufing to be printed de Wülec 

another ſimilar Libel. The he Defendant pleaded the general Iffue, it, and neade | 

and on the T Hal, the Jury found a general Verdict for W le 

Plaintiff with Damages 5001, on which Judgment was ac- ol Words. 

cordingly entered. The ſpecial Error aſſigned was, that in 


tho ſecond Count the Defendant is only, charged with the 


Printing and not the Publication of the HA which is k 
— — EN 


ficient to maintain the Action. 


This Caſe was argued this Term by Davenport for the Plain- 
tiff and Lee for the Defendant in Error, and in the End of the 
Term De Grey Chief Juſtice delivered the Opinion of himſelf 
and Smythe Chief Baron and all the reſt of the Juſtices and YT 


Barons, vg. 

We are all of Opinion to affirm the Judgment. For e-ehough {, ane 
we agree with the Counſel for the Plaintiff in Errer,iin the 
two Propoſitions he has ſtated, viz. I. That where there are 
two Counts in a Declaration, one perfect, and the other: not ſo, 
general Damages cannot be regularly given. See Dyer $69. 6. 
© £9. 188. 18 Co. 21. Cro. Car. 127 And, 2 That in 
Actions for Libels, if no Publication is Rated iz the Decla- 
ration, the Count is bad. See Hob. 52.49 : Let, we ap- 
prehend "there is a Publication fatticientlys tated in the preſent 


2 ad 
418. a 5 £4 WY, 2 


There are various Modes of Publication, and no technical 
Words are neceſſary to deſcribe it. Words may be publiſhed 
by Preaching, Teaching, or adviſed Speaking, even where the 


Yor. JE 5 Con- 


038 


— 


Trinity Term 15 Geo. 3. C. Scacch. 


Conſequences are highly penal. A written Libel may be pub- 
liſhed in a Letter to a third Perſon. The Word palam has been 

held to ſtate a Publication ſufficiently. Cro. Elix. 861. There 

are in Raftall's Entr, tit. Action ſur le Caſe 13. a. two Inſtances of 

conſtructive Publications; by delivering Letters to A and B, and 

by fixing them on the Door of St. Paul's Church. See alſo 3 
Cro. 327. Penſon and Gooday, and 2 Lev. 193. It. is therefore 

ſufficient, if there be ſtated in the Declaration ſuch Matter as 

amounts to a Publication (without uſing the formal Word Pub. 

liſhed) and the Jury are upon the Evidence to decide whether , 

Publication be ſufficiently Pong or no. 


M a Libel may be an innocent Act; but, 3 qua- 


liked by Circumſtances, ſhall prima facie be underſtood to be 
a Publiſhing. It muſt be delivered to the Compoſitor, and the 
other ſubordinate Workmen. Printing in a Newſpaper (as laid 
in the Declaration) admits of no Doubt upon the Face of it. 
It ſhall be intended a Publication, unleſs it be ſhewn that the 
Newſpaper ſo printed by the Defendant was ſuppreſſed and never 
publiſhed. It is ſtated that he cared to be printed: This con- 
firms the Fact of Publication, becauſe it calls in a third Perſon, 


as Agent, to whom the Libel muſt have been communicated, 


The Introduction to this Count ſtates, that it was ſo printed 
with a malicious Intent to injure : the Plaintiff as 2 orefaid ; which 
connects it with the Introduction to the firſt Count, which ſpeaks 
of publ: ping the ſeveral Libels therein after mentioned, in the plural 
Number. This is the legal, as well as the grammatical Conſtruc- 
tion of the Words. The Concluſion to the whole Declaration 
ſtates, that by means of the printing and ZA of the ſaid ſove- 
ral Libels the > Plaintiff is greatly injured. —In ſhort, the Count 
does not ſtate generally, „as Tt micht have done, that the Libel 
Das publiſhed, but it exprefies the particular Mole of Publi- 


7 cation, vz. by printing in a Newſpaper. It It thereby 1 
ſuch 


Publication in Ifue 


and the Jury have found it ſo. 


| Finding they have excluded the Idea of innocent Fe ; for 


they have found it to be done melicinuſſy, to the Infamy, and Da- 
mage of the Pla! intiff Therefore Per tot. Cer. 


— 


EY Judgment was armed. 


be End of Trinity Term 15 Geo. 3.5 1775. 
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A Lay a 
tron may re- . 
voke his kre. g 


4 bomas Smith, being ſiſed 1 in F e- ſimple, by Leaſe ſentation, an 7 2 | 
and Releaſe of the 7th and 8th of February 1764 and Fine, in cn Ness 72 2 


tion — 
conſideration of 52571. conveyed to Thomas Holled and his Heirs be void for 
the Advowſon of Hi ſpands Boſworth in the County of Leiceſter. 34.4 

In Hilary Term 1765 Smith filed a Bill in Chancery _ £ . 


Holled to ſet a aſide the Tranſaction as fraudulent; and the Cauſe , 
being at Iſſue in October 1765 the Incumbent died, and Smith 
preſented the Plaintiff Rogers, and Holled his Brother Knightley 
Holled; and the Biſhop of Lincoln not inſtituting either, each 
brought his Qyare Iimpedit againſt the other, and againſt the ang 
ſhop. In Eaſter Term 1767 the Ho/leds filed their Croſs Bill; 
and that Cauſe being likewiſe at Iſſue, on the 12th of 1 
ber, 1769, Thomas Smith and Thomas Holled by Indenture agreed, 
that in conſideration of ro payed by Holled to Smith, and 


the ig 5 croſs Mills ost d wa be dilmiſſed. , 8 
Smith by the ſaid Indenture “ grants, bargains, ſells and con- 
N unto the ſaid Thomas Holled and his Heirs the ſaid Ad- 
** vowſon.” And Smzzh the fame Day wrote a Letter to the | 
Biſhop of Lincoln, acquainting him that all Diſputes were at a my b, 
End between Him and Mr. Holled; and as he had by Inden- 
ture bearing even Date therewith confirmed the Title of Hol- 
led and his Heirs to the ſaid Advowſon; he therefore recalls 
and makes void his. Preſentation of Rege, 5, and deſires the Bi- 


I = 3 


* 


ar 
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4 6 * 9g. E Whether the ſaid Letter or Inſtrument be a good 5 
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1 4 KL - effectual Revocation of the Preſentation 1 in Law? 


dis Caſe was Ho very learnedly by Hill for the Plain- 
tiff and Gro/e for the Defendant. 


For the Plaintiff it was contended. 1ſt. That a Preſentation 
once well made, cannot be revoked by a common Patron, though 
it may by the King. And for this Purpoſe were cited Bacor's 
Maxims, /#/. go. 92. F. N. B. 34. 2 Roll. Abridgment. 354. pl, 
6. 2d. That in the preſent Caſe the Revocation was void for 
Simony, and at moſt could operate nothing ; for Smith was no 
longer Patron when he made it, having previouſly: conveyed 
away his Right. And for this was cited Valter and Hammer- 


ey 3 Lev. 115. 


But her De Grey Chief Juſtice. 


There is no Doubt, but that by our Law a Lay- Patron may 
revoke his Preſentation at any Time. The Canon Law itſelf al- 
lows it another Name, permitting the Patron to vary, cumu- 
lando variare Preſentationem. Lyndw. I. 3. f. 6. p. 138. But 
by the Common Law 1t is expreſsly held that the Patron may 
revoke. Stoke and Sykes, Latch. 192. 


Next, as to the Queſtion, whether Smith (being no longer 
legal Patron) could revoke his Preſentation,” this is an Objec- 
tion that does not lie in the Mouth of the preſent Plaintiff, 
For if Smith's legal Intereſt ceaſed by the firſt Conveyance in 
1764, then he had no Right to preſent in 1765. If the Ob- 
jection arites, from the confirmatory Deed in 1769; the An- 


ſwer is, that the Deed. of 1764 and that of 1769 are all one 


Tranſaction, and there is no Priority between them. So that, 
in this reſpect, the Revocation is to the full as good as the 


Preſontation. 


In 


2 
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In regard to Simony, there is none; 
Compromiſe, and not any corrupt Agreement. 
Eſſence of Simony is, that it is a Corrupt 
ſent; a and Hers 15 no Agreement to preſent 


4 Blackſtone, and Nase Juſtices were of the ſame Opi- 
nion, and Blackſtone, that the Preſentation was certainly re- 
yocable by the Principles of the Common Law, becauſe it veſt- 
ed no Right in any one, not even in the Clerk preſented. 
For, if the Clerk had a Right, the Law would give him a 
| Remedy to recover it when invaded. But there is no Species 
of Common Law Action Open or competent to a Clerk, to re- 
cover a Preſentation when obſtructed, -but to the Patron only. 


Beſides the very 


all 


The POW e their Opinion, that this was in 
Lau a good and effectual Revocation. ; jen 


6 on the Demiſe of eie e Allin. 


SO Ane gd. „ 


EB A — Caſe. 
| * CNN 


John Cleaveley, being ſeiſed in Fee of 3 Premiſſes, being 
Copyhold, and having ſurrendered them to the Uſe of his Will 
on the 27th of Auguſt 1750, on the ſame Day made his Will, 
thereby diſpofing of his temporal Eſtate as followeth, viz. Af- 
ter ſeveral pecuniary Legacies to be paid by his Executor, he 
gives to Mary Ramſey the juſt Sum of 205. 4 Year to be paid by 
two equal Payments after his Deceaſe, for and during her natu- 
ral Life, to be paid by my Executor afternamed. He allo gives 


his two Yard-Lands with his Houſe and Homeſtead with the 
Appurtenances. And all the Ręſidue and Remainder of bis Goods 
Chattels, Debts, Mortgages, Leaſes and perſonal Eſtate he gives 
to the ſaid Thomas Allin, he paying his. Debts, Legacies and Fu- 
neral Expenſes. And makes the ſaid Allin Executor, who prov- 
ed the ſaid Will on the Death of the Teftator, who left a 
Brother and ſeveral Siſters now his Heirs at Law and the pre- 
ſent Leſſors of the Plaintiff. Thomas Allin was admitted to the 
Premiſes on the 1 5th of Ocfober 1751. and deviſed them (being 
- VOL. Ih 4 2 farſt 


this being a bond fide 


= qe to pre- A nu Arts 


/0 89, 100 7 
Ws 


eve 


SD 7 


Co he 


to his Kinſman Thomas Allin (the Father of the Defendant) All 


2 


Lig Aa 2 2 LL „ 


to _ * a — 7 
paid by my / 7 *. 
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Executor af- 
a- 


ter named, 
with a gene- 
ral Deviſe of 
a Copyhold 
to B. whom 


he alſo makes 7 4. BB 
Executor and = 
reſiduary Le- - 2” 1} 
gatee of his | 
— = 
tate, char | 
with Debts S; 7* 
and Legacies, & . 
gives B. a 
Fee-ſimple in _3 
the Copy- | 
hold. ( 
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Debts and Legacies but Thomas Allin the Executor 85 the 
| MWhoe. 


<4 Vw only for Life. 


2 


| | 1 18 
| utes * . 
*** 


tate, when he pleaſed, as appears by the Bequeſt of the An- 


this Term. „9 . 3 . A MA 


ſpeaking; but ſo far neceſſary, as it clearly _axiſes from tic Tea 


| Ramſey for her natural Life, to be e paid by the Exccutor, which 


e,. * = * v (4 t. 


geſt ſurrendered to the Uſe of his Will) in the Year 1774 to the 
Defendant who has been ſince admitted accordingly. N. B: The 
Teſtator's perſonal Eftate was not ſufficient to diſcharge his 


Qu. Whether the Deviſe to Thomas Allin was a Deviſe 
for Life or in Fee? | 


Groſe for the Plaintiff r ect that this was only an Eſtate 
for Life, the Words importing no more; and there being 50 
Charge upon the real Eſtate, from which a contrary Inten- 
tion might be inferred. | 


_- contra, that the Teſtator knew how to limit a Life Es. 


nuity. When therefore not expreſſed, it ſhall be intended x 
Fee. And he relied on many Cates to ſhew, that from Cir- 
cumſtances, and particularly the Charge of Life Annuities, the | 
Courts have conſtrued that to be a, Devite in Fee, which is jb 
Holiday. e 
3 Burr. 1618. 1 Fern. 411. + Fs 7 : 
441 229. once FR Mudge and Bligbt in the SS SH 40 b 


7 


De Grey C Chief Juſtice. Though the Cale 5 „ in 
ſome Particulars, yet there is enough ſtated t ground my Opi- 
nion upon. I think the real Eſtate deviſed to "Allin is in Fee- 
ſimple; and that pon two Grounds. ication ;. 
not indeed a neceſſury Implication, ſtrictly and mathematically 


Ly 


'onfiruction of the my The Annuity is given to 
being of an uncertain Duration, muſt have an Eſtate in Fee 
to ſupport it. 2. All the ſeveral Deviſes to Allin follow each 
other immediately, and muſt therefore be conſtrued as one 
lauſe. So that the Payment of the Debts and Legacies 1s 
charged on the real as well as 1 Eſtate. D e oN 


Gould 


— —— : 2 


Mich. Term 16 Geo. 3. C. P. 
Could Juſtice of the ſame Opinion. This the moſt juſt, as 
well as liberal Conſtruction. For the Copyhold is not liable 


even to the Specialty Don unleſs conſtrued to be charged by | 4 
this * . F 


Blackſtone Juſtice of the ſame Opinion. This is not merely 
a Charge of the Annuity on the perſonal Eſtate by directing it 
generally to be paid by his Executors: but the Words are ſpe- 
cial, by my Executor afternamed.” This is Defignatio Per- 
fone, and is equivalent to ſaying to be paid by my Kinſman 
Thomas Allin- in which Caſe there could have been no 
Doubt. I — 


Nares Juſtice of the ſame Opinion. I obſerve the Surrender 
and the Will are both of the ſame Date; which ſhews the In- 
© 
tention of the Teſtator to c—_— his 3 Eſtate. 


The Plaintiff nonſuited, as by Rule of Neſi prius ordered, in 
| calc it proved a Devile in Fee. 


Bibb on the Demiſe of Mole and Wiſe againſ? 


9G orm RH 


EEC On Trial before Hotham Baron. The A figu 


Queſtion was, whether a Will made nt one William Palin Tearing of 


was duly revoked ? | throwing it 
| on the Fire, 
with a deli- 
It appeared in 1 thit Palin (who had for two Months Peas mul 


to conſume it, 


together frequently declared himſelf diſcontented with his Will) by the. Teſ- 


12 2 | ; | ; tator, though 
being one Day in Bed near the Fire, ordered Mary Milſin who it falls off 


attended him to fetch his Will, which ſhe did and delivered e. 1 
it to him; it being then whole, only ſomewhat creaſed. He fander with- 
opened it, looked at it, then gave it ſomething of a Rip with 2 
his Hands, and ſo tore it as almoſt to tear a Bit off; then aer: mo 
rumpled it together, and threw it on the Fire; but it fell cation. 
off. However it muſt ſoon have been burnt, had not Mary 
Wilſen took it up, and put it in her Pocket. Palin did not ſee 

her take it up, but ſeemed to have ſome Suſpicion of it, as he 


alked her what She was at, -to which.She made little or no An- 


Thomas. 5 


2 25 ſ wer. = 


— — en kar | Yor peace; r - 
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| ſwer. He at ſeveral Times afterwards ſaid, That was not and 


ſhould not be his Will, and bid her deſtroy it. She faid at 
firſt, ſo I will when you have made another. But afterwards, 


upon his repeated Enquiries, ſhe told him ſhe had deſtroyed it 


(though in fact it was never deſtroyed) and ſhe believed he ima. 
gined it was ſo. She aſked him, when the Will was burnt, 
whom his Eſtate would go to? He anſwered, to his Siſter 


and her Children. He afterwards told one F. E. that he had 
| deſtroyed his Will, and ſhould make no other till he had ſeen 


his Brother Jobn Mills, and deſired F. E. would tell him ſo, 


and that he wanted to ſee Him. He afterwards wrote to Mill; 


in theſe Terms Dear Brother, I have deſtroyed my Will which 


«© I made, for upon ſerious Conſideration I was not eaſy i in my 


«© Mind about that Will” 


Afterwards deſires him“ to come 


„ down, for if I dic inteſtate it will cauſe Uneaſineſs.“ He 


however died, without making any other Will. 


The Jury, with whom the Judge concurred, thought this 2 


ſufficient Revocation of the Will, and therefore found a Verdi& 
for the Plaintiff, the Leſſee of the Heir at Law. 


2 moved for a new Trial, becauſe this was not a ſufficient 
Revocation within the Statute of F rauds. 


Davy and ha ſhewed Cauſe 


And per tot. Cur (De Grey Chief Juſtice, Gould, Blackſtone, 


and Nares Juſtices) This is a ſufficient Revocation. A Revo- 
cation under the Statute may be effected, either by framing a new * 
Will amounting to a Revocation of the firſt, or by ſome Act 
done to the Inſtrument or Will itſelf, vis. Burning, Tearing, 
Cancelling, or Obliteration by the Teſtator, or in his Preſence, 
and by his Directions and Conſent. But theſe muſt be done 


Animo Revocandi. Onyons & Tryers. Hide and Hide, 1 Equ. Cu/. 


Abr. 408, 9. Each muſt accompany the other; Revocation is 


an Act of the Mind, which muſt be . demonſtrated by ſome 
outward and viſible Sign or Symbol of Revocation. The Sta- 


' tute has ſpecified four of theſe; and if theſe' or any of them 
are performed in the ſtighteſt Manner, this, joined with the de- 


clared Intent, will be a good Revocation, It is not neceſſary 
N 1 that 


„„ 


— 
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” that the Will, or Inſtrument itſelf, be totally deſtroyed or con- 

0 ſumed, burnt, or torn to Pieces. The preſent Caſe falls within 

1 two of the ſpecific Acts deſcribed by the Statute. It is both a 

in Burning and a Tearing. Throwing it on the Fire, with an 

1 Intent to burn, though it is only very ſlightly Loge and falls 

. off, is ſufficient within the Statute. 

"= | Rule diſcharged. 

N 

, Roc on the Demiſe of Callow and others again/? - : 

: Bolton. -/@! war 92 : 

: \ECTMENT. Special Caſe. Which in Subſtance 8 2 Pe- 

g 2 was no more than this, on the 24th of June 1736 Samuel gacy to the 1 

Cardale deviſed all his real and perſonal Eſtate to his Wife for 3 2. Fre | 
her naiural Life. And at or immediately after her Deceaſe he —_ Going [ 26 149 * 

5 gires to his Son Paul, All that his Land lying and being in the Teſtator, gos. t 

f Dudley. (without mentioning for what Eſtate) He alſo willed, andtobe pains a8 
that © all his Grandchildren that are living twelve Months after Contingency, t 
„his Wife's Deceaſe, ſhould have 5 s. each of them as a Token eee, Cl & - hug, 2 1 

. „of the Love he bore untd Generation, And died leaving 3 212. 


the Leſtſors of the Plaintiff, the Daughters of his eldeft Son inte a Fee- 
; 7 f 1 A. 
William his Grandchildren and Heirs at Law. | ds AN 72 17. 


The Queſtion was, whether Paul took an Eſtate for Life * 
under this Will, or an Eſtate in Fee. C a wage , il 
Aube? 2 4 | 


And De Grey Chief Jada Blackſtone and Nares Juſtices, 4 = py wh 1 
(abſente Gould Juſtice) were clearly of Opinion; that as there 32 N 8 | 
nothing to prove the Intention of the Teſtator to give more or a Js 
larger Eftate than the legal Import of the Words convey, ex- : 
cepting the trifling pecuniary Legacy of 55. to his Heirs at Law, 
in common with the reſt of his Grandchildren, for the whim- 
tical Reaſon he has aſſigned (his Love to Generation) and not 


as a Proviſion for the Heirs, and even this depending on the 
Contingency of their ſurviving their Grandmother a Twelve- 


month ; this will not be ſufficient to exempt it from the 

| genera] Rule of Law, which declares that a Gift to a Man of 
Lands, without expreſſing for what Eſtate, veſts on an n 
ſor Life, And therefore ordered the 


— 


Poſtea to the Plaintiff. 
Vol. II. | 5 A Thruſtout 
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„( Hoaumo 34 — | ain 


„„ Or- —4 — ECTMENT of Copynold Las in Pulbam, N 
2» 2 Gs — LL A Special Caſe. On the 29th of Augu/t 1733, Jobn Sayer | 


Tok oy 5. - 


AE ry ſurrendered the Premiſſes to the Uſe of Thomas Gower and Flj. 
tre Wie CE 118 


Wall, aol Zabeth his Wife for their Lives, Remainder to the Heirs and 


enge Aſſigns of Thomas, and they were accordingly admitted, and 


= ſarrentering | | 
| fas "arg to. new 1 Thomas Gower then ſurrendered to the Uſe of his Will. 
C. 1 ticular es, 


| : 3 with Rever- | 

| pus . 2 _ Elizabeth died. . Iſſue by her Huſband, Thomas the el. 

j hole wn. i ef the id deſt and Jobn the youngeſt Son. 

; Ule, and may 

A. deviſe the | 1 
Reverſin On the 2d of Navember 1744. Thomas Gower the Father fur. 


I - without any 


* Admittance, 5 6, the Premiſſes tg the Intent that the Lord ſhould regrant 


freſh Sur- | - | 
—_ 8 them, to the Uſe of the ſaid Thomas and his 


_ his riage with Sarah Burroughs, and then to the Uſe of the ſaid 

9 N — Ja homas and Sarah for their reſpective Lives, Remainder to the 

A xcirs of their two Bodies, Remainder to the Right Heirs of 

r s Thomas. No Admiflion was had by Thomas under this Sur- 
render. IS : 


On the 7th of October 1757. J. homas Dewey deviſed the Pre- 
. ghd | Ao miſſes to Sarah his Wife for Life, Remainder to John Gower 


& 
. 27 (- -W-90- Sarah his 3 and Thomas his eldeſt Son and Heir. | 
2 L q 2 Penn ACA Cn at A 
Va . Fen- On the 28th of June 1759. Sarah was admitted on the Sur- 


Wy "RE 2 . 16th of Auguſt 1759, Thomas Gower the Son was admitted to 
7 the Reverſion expectant on her Deceaſe. 


8 
——— 
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John Gower, the youngeſt Son, died. 


Sarah, the Tenant for Life, died. 


FR $ FRHALT- YWoaru's youngeſt Son, and Martha his Wife, (the Leſſor of the 
Plaintiff) for their reſpective Lives; —— and died, leaving 


render of the 2d of November 1744 for her Life; and on the 
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On the iſt of March 1775. Martha, the Widow of John 
 Gzwer, was admitted by Virtue of the Will of Thomas Gower 
and the Surrender to the Uſe thereof, on the 29th of Auguſt 


1733+ 


It was argued by Gn for the Defendant, that by the e, 
Surrender in 1744 every Thing paſſed out of Thomas Gower Of 
the Deviſor ; conſequently there was an End of the Surrender 25 geled 4 G Age 
to the Uſe of his Will in 1733. And never having been ad- x/ 2 
mitt. 4, nor of courſe ſurrendered to the Uſe of his Will, 2 = 


755 of the new Limitazzon i in 244 3 paſted by . 2 3 


Co ; 


he Will And he cited, 1 Leon. 101. 
Sins e, , — ,, be, 4 e 

mr Fe MAE Be Grey G, e , , ief Tullice, G Gould, Blackſtone, and no, N44 22 . 

=, 7. Juſtices) unanimouſly held, that the old Uſe in Fee, 

granted to Thomas Gower in 1733, to which he was then ad- 

| 27 mitted, and which was ſurrendered to the Uſe of his Will, 

[,41091was not taken gut of him by the new Limitation and Sur- 

eee of 1744. He had therefore no Occaſion to be np” 5 , , 

Va admitted to it, for the Purpoſe of ſurrgndering to the Uſto.G FSI 

f of his Will; but ſhall be conſtrued to be in as of his old 2 27 


Eſtate. And therefor d h 7s Ho 
. 2 — eee 07 46 tbo „ Art 


| „ rn, ade $i Poſtea 'to the Plaintiff. — 


co AG: 5 "4 A Auto Fam onto Helios er oi ng r, e ee. 2 
Wb e 
2 „ 


U. ae no Wet 2.78 6 
The 1 nd of Michaelnas Term 16 Geo. 3. 1775. 
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Hawkins and another Alignces of Froſt Ee Flomer 
and Hart Sheriff of Middleſex, | 
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| . D EBT for 497. The Dectaration Rates that the Plaintiffs, 
T5 142. * as Aſſignees of Fro/? a Bankrupt, obtained Judgment for 
cape, to re- 491. in the Common Pleas in Michaelmas Term, 15 Geo. 2. againſt 

L103 204 b me one Fofter, and ſued out a Ca. Sa. returnable Octab. Pur. 
n and Damages which was delivered to the Defendants, who arreſted Poſer 
of TT <; ita Deten®® thereon the 11t of F ebruary, but on the 2d of February ſuffered 


ant taken in 


Execution be him to eſcape, and go at large, the Damages not being paid. 


aq roo Plea Ni debet. On Trial the Judgment and Ca. Sa. were 
rocks — proved, and that the Ca. Sa. was delivered to the Under-ſheriff 
even before of Middleſex on the 23d of December 1774, that the Defendant 
the Return of 
the Writ. Was arreſted on the 27th of December and carried to a Spung- 
| ing-houſe where he continued till the 2d of February 1775 
on which Day he was ſeen at large at Noonday in the Temple, 
nobody being with him. That on the ſame Day he returned 
into the ſame Cuſtody, where he continued till the Return of 
the Writ, and was then by Habeas Corpus committed to the 


Feet in Execution. 


. 1. Whether the Sheriff is liable to this Action "up an 
Eſcape ? and if —_— 


E Whether the Plaintiff is intitled by Law to recover the 
whole Debt of 49 /? And, if not, then the Jury gave a 
proviſional Verdict for 1s. Damages and 406. Colts. 


This Caſe was argued laſt Michaelmas Term by 
. 1 Mr | Waker 
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" Walker for the Plaintiff, who infiſted, 1ſt. That this was an 

' Eſcape, and cited the Statute 1 Rich. 2. c. 12. Stra. 87 ag Wil. 
204. 5 Rep. 88. If it was without the Keeper's KnowlePFe, and 
he be taken on freſh Purſuit before Action brought, that muſt 
be pleaded—the Statute 8 & g W. 3. c. 27. ſed. 6. Shirley and 
Wright Salk. 700. 2d. That the Plaintiff muſt recover the 
whole Debt. The Statute 1 Rich. 2. c. 12. gives the Action of 
Debt. Debt Is one intire Ting and cannot be apportioned, 

1 Roll. Abr. 810. | 


Davy for the Defendant argued, 


iſt. That the Eſcape muſt be preſumed involuntary, unleſs 
ſlated to be otherwiſe. Writ of Ca. Sa. is to take the Defend- 
ant / that the Sheriff may have him at the Return, to ſatisfy 
&c. It matters not what he does with him in the mean 
Time. 3 Rep. 44. the Statute 8 & g V. z. does not extend to 
Sheriffs. on | 


2d. The Jury are not bound to find the whole Debt. Crs. 
Eli. 767. Debt or Caſe will lie. But Caſe would never be 
brought, if the Whole muft be recovered in an Action of Debt. 
Caſe 1s analogous to Action of Debt. And in Rufel and Pa. 
mer (which was Caſe) M. 7 Geo. 3. in the Common Pleas. 2 
IWilſ. 327. it is held that in Actions for Eſcapes the whole 
Debt need not be given in OO 


Afterwards in this Term De Grey Chief Juſtice delivered the 
Opinion of the Court. : 


iſt, As to the firſt Queſtion, we are all of Opinion, that if 
the Defendant when taken in Execution is ſeen at large for ever 
lo ſhort a Time, as well before as after the Return of the 
Writ, it is an Eſcape in the Sheriff; It is his Duty to obey of 
the Writ, and the Writ commands him to take the Defend- 
ant, and him ſafely keep, ſo that he may have him ready to 
| ſatisfy the Plaintiff. In Arreſts upon meſne Proceſs, it is ſuf- 
ficient if the Sheriff brings in the Body on the Day of the #7 
Return; and therefore in Noy 72. a Diſtinction is taken, that BW 
in Actions for Eſcape on meſne Proceſs the Writ ſhall ſurmiſe 

Voru 2h; 5 B that 


for malici- 
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that ad /argum ire permiſit, et non comparuit ad diem: On Pro- 
ceſs of Execution ad largum ire permiſit is ſufficient. And ſo 
are the Precedents. Raſt. 171. 1 Saund. 35. 2 Saund. 100. all 
of which are for Eſcapes between the Caption of the Defeng. 
ant and the Return of the Writ. Indeed in Grey and Gambier, 
Pr. Reg. in the Common Pleas, 199, and Chambers and Gantier, 
Compns 554. it is held that if the Eſcape be involuntary, and 
the Defendant _ before Action brought, the Gaoler may 
plead it, as he nfay a Retaking on freſh Purſuit. Goldfb, 18, 
But that is not the preſent Caſe. The Sheriff is bound to have 
the Defendant always ready, to bring before the Court, if com- 
manded, by Habeas Corpus or otherwiſe. Lord Raym. 775. 7 
Mod. 29. And even upon Habeas Corpus the Warden and Mar- 
ſhal ſhall have only a convenient Time to bring the Priſoner 
into Court and back again, which if they exceed, it is an Ef. 
' cape. See Cro. Car. 14. Hob. 202. Hardr. 476. 1 Mod. 116, 
Hutt. 129. the Reſolutions in which Books obviate the In- 
convenience of the Doctrine laid down in 3 Rep. 44. | 


24d. On the other Queſtion we are equally clear, that in an 
Action of Debt, which goes for a ſpecific Thing, the Mae 
muſt be recovered or nothing. So are the Precedents before ci- 
ted in Raſtal and Saunders. So it is held, Fitz. Abr. tit. Damages 
81. Alford and Tatnell. 1 Mod. 170. The Caſe of Ruſſel and 
Palmer was not the Caſe of an Eſcape. And ſo per tot. Cur. 


' Judgment for the Plaintiff pro foto... 


See next Term, fifth Cale. 


Buſby gal. Warſon. | 


Mecſaration C A 8 E for a nila Proſecution. The Declaration ſtates 


” oufly indict- that at the general Quarter Seſſions of the Peace for Midale- 


pH þ+ the ſex, on the 14th of February, 15 Ges. 3. the Defendant cauſed 


Wen det the Plaintiff to be indicted, &c. and at the general Quarter- 


ſions, inſte 


Semons 


ad 
of General Sefſions holden by Adjournment on April the 25th he 1 was ac» 


god; the quitted. 
Word erer 


as e The Plaintiff gave in Evidence the Record of the Court, ach 


Sur, 15 age. 
Hated the Indictment to haye been found at the general Seſ- 
| fions, 
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ſions, RY the Word Quarter. And pon 2 Varlance 
the n was nonſuited. | 155 TIES 


- Groſe moved for a new Trial, alleging that the Word 8 | 
- ter in the Declaration was but Surpluſage. | 


Davy contra, that it was material; for by the Statutes of 
Hen. 5 & 6. there are eight Seſſions in Mzrddle four Ge- 
neral and four Quarter Seſſions. 

The Court took Time to conſider from the End of Michael. 
nas Term, when this Motion was made, to the preſent Term. 
And now De _ Chief n delivered the Opa of the 
Court: 


I entertained a Doubt at the Trial, and directed this Non- 
ſuit on what I then thought a material Variance. But on full 
- conſideration I am now convinced, and my Brothers are of the 
ſame ge that the Variance 1s immaterial, 


The Statute of the 2 Her: 5. c. 4. ordains the ſtated Times for 
holding the Seffions of the Peace throughout England, four 
Times in the Year, thence uſually called Quarter-Sefſions : : And 
oftener if need be. The Statute of the 14 Hen. 6. c. 4. does not 
repeal the former, but only diſcharges the Penalty in reſpect 
to Middleſex ; provided that the Seſſions be held at leaſt twice 
in the Year. 


On the firſt Act there have ariſen, in all other Counties, 
two Kinds of Seffions. 1ſt. General Quarter Seſſions, at the 
ſtatutable Times. 2d. General Seſſions, at other intermediate 
Periods, The Quarter Seſſions has, by ſeveral Statutes, the 
| ſame Juriſdiction as the General Seſſions, and more. In Mid- 

dkfex, by the Change of Times, inſtead of two, eight Seſſions 
are now become neceſſary: Four are held, not at the ſtatut- 
able Times exactly, but as near as may be. 2 Hal. P. C. 50. 
The other four in the intermediate Spaces. They call the 
frlt General Quarter Seſſions, the latter only General Seſſions. 
But both have an 1 Juriſdiction to take and "y Indict- 


ments. | 
OT Ye Nov 
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Mow it is held in Barns and 8 Cro. Fac. 32. and 
Yelv. 46. (and we all concur in the ſame Opinion) that where 
the Declaration ſets out a Court that has Authority to Proceed, 
it need not exactly copy the Style ſet out in the Record. But 
if a Court of a different Authority had been deſcribed, it were 
bad. As therefore the Indictment was cognizable both at the 
Quarter and the General Seſſions, we think the Inſertion of 
the Word Quarter was immaterial and merely Surpluſage. 
Otherwiſe, had it been cognizable only at a Quarter. Seſſions. 
Therefore per tot. Cur . 


Rule for a new Trial was made abſolute. 


Stock againſf Eagle. 


Money allow- 

od e paid ALKER moved for Leave to pay 5/. into Court gene- 
into Court rally, in an Action of Debt with two Counts for tu 

in Debt for 0 


Penalties on 5j 7. Penalties on the Game Laws; this being a popular Ac- 

the G 

og. and not an Action gui tam; and had a Rule to ſhew Cauſe, 
| - which (no Cauſe being ſhewn) was afterwards made ablolute, 


FRE 


On the Pur- 
0 chaſe of a 
; Advowlſo | | | | 
22 ds m The Plaintiff Barret having Notice that Char/es Morgan 
: 745 o os 4 nr Clerk, then Incumbent of the Rectory of Hig5am in the County 
k 4135 PENS o . a - 
elt, Pri. of Somerſet (which 1s a Rectory with Cure of Souls) was on 


ia . Rh nb . | Es 
| CST —4 i _ his Death-bed, and that it was uncertain whether he would 
e next Preſen- live over the Night, purchaſed the Advowſon of the Defend- 


ration 15 not ants Glabb and Rolle; The Incumbent died the next Day : And 


void, as being 
_— the Purchaſor preſented the Plaintiff — as his Clerk upon 
t. act. that Av oidance. 


liar FS FE Se s Glubb, and another. 
7 


Caſe out of 3 


9z. Whether the ſaid Preſentation be TY as being on a 
ſimoniacal Contract ? | 


Hill for the Plaintiff argued, that this was no Simony, be- 
ing the Sale of an Advowſon i in Fee, and before an actual Va- 
2 | cancy. 


— — — 


ſpect of Reward. God. Rep. Can. c. 39. ſect. 1. which is not 


* that would be unjuſt and abſurd. 


Contracts ex turp: Cauſa, That no Profit was allowed to be 


46. Att the Caſes of S:mony are taken notice of. And it ap- 


| and properly the Object of Sale. 


the Patron or Preſentee. It cannot, it ought not, to produce 


Dy ed x . Le — te Sy * 5 I 
* 8 
1 - 1 
N 


— P 
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Et ane Ie 


caney. That S:mony is au defined, a Preſentation in re- 


the preſent Caſe. That the Statutes of Smony being penal, and | 

reſtrictive of the common Law, ought therefore to be conſtrued . 

ſtrictly. That Fraud or Simony ought not to be preſumed or 

intended. 1 Roll. Abr. 523, 4. Cro. Car. 425. If this Sale be 

void, all Sales that are concluded when the Incumbent is in ex- | 
tremis are ſo likewiſe ; and one may ſuppoſe many Caſes where 21-2 


Ohr for the Defendants inſiſted, that the Common Law, pre- | 4 
vious to any Statute, took notice of corrupt Preſentations, as | 


made of a Right of Patronage, and therefore a Guardian in So- 
cage was not acccountable for it. In Watſon Cl. Law. 33, 34, 


years, that any Purchaſe made, with an Intent to preſent any 
particular Perſon, is ſimoniacal. And the Laws againſt Simony, 
when they merely vacate the Preſentation, are conſidered as re- 
medial and conſtrued largely; when they inflict a Forfei- 
ture, are looked upon as penal and conſtrued ſtrictly. 


De Grey Chief Juſtice. I am not able to doubt upon this 
Queſtion. An Advowſon is a temporal Right; not indeed Jus 
habendi, but Jus diſponendi. The Exerciſe of that Right is by 
Preſentation. The Right itſelf is a valuable Right, and there- 
fore an Advowſon is held to be Aſſets in caſe of lineal Warrant 
Dodar. 2. 23. It is real Aﬀets in the Hands of the Heir. 
Robinſon and Tonge, Dom. Proc. 1739. And the Truſtee or 
Mortgagee of an Advowſon are bound to preſent the Clerk of the 
Ceſtui que truſt or Mortgagor. Thus far it is a valuable Right, 


But the Exerciſe of this Right is a public Truſt, and there- 
fore ought to be void of any pecuniary Conſideration either in 


any Profit, It is not veſted in Guardian in "FI nor 1s he ac- 
countable for any Preſentation made during the Infancy of his 
Ward. It is held in Hob. 304. that an Advowſon will not 


| pals by the Words Commodities, Emoloments, Profits and 


Folie. | 5 C Advantages. 


— 
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Advantages. In 8. Impedit the Patron could at 8 
Law recover no Damages. In W rit of Right of Advowſon he 
muſt lay the Explees in the Parſon. 


Simony, as ſuch, was unknown to the common Law; though 
I agree with my Brother Gn that corrupt Preſentation was, 
Burnet's Paſt. Care, 22. But what is or is not Szmony now de. 
pends on the Statute of the 31 Elig. c. 6, which did not adopt all | 
the wild Notions of the Canon. Law ; but has defined it to he 2 
corrupt Agreement to preſent. In Co. Entries 516. it is ex- 
preſſed ſimoniace & corrupte ; but. the latter is the legal and 


effective Word. 


No Conv eyaget#of an Advanta can be affected by this Acc, 


fd, 16. Sinn. go. In Wolferſlan and Biſhop of Lincoln. Burr. 
41510. It is an Inaccuracy in the Reporter to 2. that the 


AR. Ka ourt held f D f A aa * 


| | ke: — But it has never been thought that to purchaſe an Advowſon, 
i ere hound with a Proſpect (however probable) that the Church 
ould ſoon become void, was either corrupt or ſimoniacal: though 8 
mmon Law if a Clerk, or, a Stranger with the Privit 
ee bee ee OS WS ncumbent 5 Soy 
g extremign It WAS SY o be fimoniacal. Hob. 165. Cro. Elz. 
5. Mor. 916 mch. 63. And now the Statute of Anne 4 14 
| ; zath diſabled any Clerk to purchaſ, next Preſentation. - 
PEP... Fo 92, 02 «bee 2 dh 4. + 
The preſent Caſe is the Purchaſe of an Advowſon in Fee. 0 
no Privity of the Clerk appears. The Church is not actually 
void, but in great Probability of a Vacancy ; which cual 
# is by no means equivalent to a Certainty. We ſhould go be- 
yond every Reſolution of our Predeceſſors, to determine this 
to be Simony. - Suppoſe this had been the Purchaſe of a Manor 
| " 09” with the Advowſon appendant, and the Incumbent lying in 
> bs {Goo _ exzremis. What muſt be done, if the preſent Caſe be Simony? 


7 G - Mluſt we have declared the Appendancy to be ſevered, or that : 
I. q . the whole Mznor was purchaſed corruptly for the Sake of the * 
Advovwſon 7 
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unleſs ſo far as it affects the immediate Preſentation. And od 
therefore a Sale of an Advowſon, the Church being actually void, PL 
1 ſi moniacal and void in reſpect to the preſent Vacancy. 3 Lev. | h 
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a ould Juſtice of the lame Opinion. Gene 750 © Gp, — — 
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Black/tone Juſtice of the ſame Opinion. I was Counſel in vide vol. 2 en, 
Walferſtan's Caſe, and have a very full Note of it. But not a #99 4 e 


: (110464) FE) 
- Hint of any Opinion by the Court, that ſuch Grant of an Ad- Fol ven to a 


kl! vowſon is void. | | e 2 
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Wy * We have heard Counſel on both Sides, and confideres 22” 20/4 A 
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3 « this Caſe; and are of Opinion the Preſentation is not £237) Met 72 4 
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Rafael againſt Verelſt. 


HIS Caſe (See H. 15 Geo. 3. p. 983.) was again tried be- Treſpaſs lies 


2 14 for procurin 
FE fore Lord Chief Juſtice De Grey, by a ſpecial Jury in by fk Fear 
London, at the Sittings in Michaelmas Term, when they found _ —_ 
YN a ſpecial Verdict to the following Effect. „ 
: a | S OW n- 


: 125 clination, a 
That the Plaintiff was an Armenian Merchant and a Native of 3 
Iſþahan, had for ſome Years reſided in Bengal; but in foture ng”. 
March 1768 and before had been reſident at Fy yzabad, the Ca- de Prins 

pital of the Province of Oud, in the Dominions of the Nabob 
Seb al Dowla, and Part of the Empire of Tnds/tan, for the Pur- 
poſe of trading there, both on his own Account, and as Agent 
to ſome Engliſh Merchants. That the Detendant was Preſident 
of Bengal under the Eaff-India Company, and that a Battalion 
of the Company's Troops, being 600 Men and upwards, were ES 
ſtationed at Fyzabad under the Command of Captain Harper ; 
2nd another Brigade, c commanded by Sir Robert Barker, was {ta- 
I | tioned 


UNE 
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| tionkd at ITllahabad, the then Reſidence of the Mogul Shah ag 


That the Battalion at F 'yzabad were in the Pay of the Eaft-Ing;; 
Company, and had been ſtationed there in 1766 at the Requeſt 


of the Nabob, from whom they received additional Pay, That 


in March 1768 the Plaintiff was ſeiſed and impriſoned at Fyzaba; = 
(by Order of the Nabob) by ſome Soldiers of Captain Harper's 


Battalion, and conveyed to Muxadabad the Capital of Bengal, 


and there detained for two Months till Auguſt 1768. And that 
the ſaid Arreſt and Impriſonment were by the Means and Procure. 


ment of the Defendant. That the Nabob was conſtitutionally 


independent of the Eaft-India Company, but in ordering the faig. 
Arreſt and Impriſonment was under the Awe and Influence of 
the Defendant, and acted contrary to his own Inclination, being 
fearful of offending him. That the civil Government of Bengal 


is carried on in the Name of the Nabob of Bengal, but the real 
and effective Powers thereof are in the Eaft-India Company, 


and alſo the Revenues, paying a Stipend to the ſaid Nabob of 
Bengal, and other Officers for the Support of their Rank and 
Dignity. That the Impriſonment in the Province of Benga/ 
was by the Procurement of the Defendant, and was a Continu- | 
ation of that made in the Province of Owd. And if, upon the 
whole, the Defendant is guilty of the whole Treſpaſs, they 
aſſeſs 40007 Damages; if only of that in Bengal, then only 
3000 /; if only of that in Oud, 1000 /; and conclude to the 
42%, exp of the Court. | | 


Glyn for the Plaintiff = argued, 


That this Impriſonment muſt be conſidered as the immediate 
Act, and therefore the Treſpaſs, of the Defendant ; being done 


by his Means and Procurement. The Caſe would have been 


very different, if Sujah Dowla had been impoſed upon by In- 
trigue, Perſuaſion and falſe Information; and had exercifed his 
own judgment therein. But he is found, by the ſpecial Ver- 


dict, to have been compelled by Awe and Influence to act con- 


trary to his own Inclination, This therefore is equivalent to a 
Command. And therefore the two Objections formerly raiſed, 
I. That as no Action would lie againſt Sujab Dowla, who is 


Principal, none will lie againſt Yere/f who is Acceſſary, and 


2. That the Impriſonment not being a Treſpaſs in the Nabob, 
- could 


e 5 
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could not be ſo in his Procurers, - will both receive the ſame An- 
ſwer, iz. That in Treſpaſſes of all Kinds, whoever commands 
18 a Principal, and againſt him the Action will lie. Co. Lit. 
81. And if for certain Reaſons the immediate Actor be excuſed, 


this will not excuſe the Procurer. If an Embaſſador be pro- 


cured to do an oppreſſive Act, the Procurer, though not the Em- 
baſſador, is liable. Perſons raiſing falſe Hue and Cry are liable, 


and not the Purſuers and Arreſters, to Action of falſe Impriſon- 


ment by ſuch as are taken up thereby. The Man who ſues out 
Proceſs wrongfully, though regular in point of Form, is liable 
to the Party ; though the Officer who executes it ſtands excuſed. 
8o in the Caſe of conveying Poiſon to another by an innocent third 


Hand. Szjab Dowla was only the Medium. Verelſt commands, 
the Nabob directs, the Engliſb Forces execute the Impriſonment. 


Adair for the Defendant argued, 


That from the Nature of Government in general, and of ar- 
bitrary Governments in particular, the Acts of the Sovereign can- 
not be Acts of Treſpaſs nor remediable by civil Action. In the 
Empire of Indoſtan (See Dow's Hiſtory of Indoſtan) the Govern- 
ment is in the Hands of a fingle Perton, with abſolute Deſpo- 


according to the Writers on natural Law, Puff. b. e. 6. 


ſect. 2. 3. Burlamach, p. I. c. 7. No Violence dons by the 


ſupreme Magiſtrate can be a Tranſgreſſion of any human Law. 


And if there be no Treſpaſs committed, the Defendant cannot 


be Party to any Treſpaſs, either as Principal or Acceſſory. 
Vaugb. 115. Stiles and Cox. It the Nabob's Orders to the Sol- 
diery were no Treſpaſs, the Procurement of thoſe Orders is none. 


The Caſe of the Embaſſador is the Caſe of Privilege. The 


Treſpaſs exiſts in Fact, though he is excu/ed from Puniſhment. 
After the Verdict has found that the Nabob was conſtitutionally 


Procurement) of another, will make his Acts the Acts of the 
Procurer. | 


De Grey Chief Juſtice. 
In the preſent Caſe there are ſome Things found by the ſpe- 


Vor. II. s JJ | material 


tiſm, and accountable to no human Power. In which Syſtem, 


independant of the India Company, no Command (much leſs 


_ cial Verdict, which have not, nor cannot, be infiſted on as 


—_— 
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material in Excuſe of the Defendant. As, 1. That the Plain. 


tiff is an Alien; for this is no Objection in perſonal Actions. 
1 Ath. 51. 2. That the Defendant was Prefident or Governor 


of Bengal; he not having juſtified ſpecially under that Autho- 


rity. 3. The Place where the Impriſonment happened; viz. 
The Dominions of a foreign Prince. Crimes are in their Nature 
local, and the Juriſdiftion of Crimes is local. And ſo as to the 
Rights of real Property, the Subject being fixed and immoveable. 
But perſonal Injuries are of a tranſitory Nature, and ſequuntur 
Forum Rei. And though in all Declarations of Treſpaſs, it is 
laid contra Pacem Regis, yet that is only Matter of Form and 


not traverſable. 


But the great Doubt is, Whether, when an injurious Act 
is committed by Colour of juridical Authority, or by the Order 
of an abſolute Prince, ſuch Act can be be a Treſpaſs there where 
it i done, or here where it is act done. 


I ſhall ſay nothing as to the Nature of the Nabob's Govern- 
ment, or to the Poſition that the Commands of abſolute Princes 
do of courſe legalize their Acts. But I conſider the Nabob, 25 
not being the Actor in this Caſe; but the Act to be done i in point 
of Law by thoſe who procured or commanded it; and in them it 
may doubtleſs be a Treſpaſs. Saab Dowla was a mere In- 
ſtrument. He acted not from any Motives of his own, but gave 
Way through Awe and Fear. If in the doing of an Act, there 
be ſeveral intervening Agents, and one happens not to be ameſ- 
nable, will it be ſaid that all the Reſt are excuſed? Suppoſe it 
the very Act of the Nabob, who lends himſelf to the De— 
fendant's Will, and undergoes a voluntary Servitude to his Plea— 
ſure: the accidental Circumſtances of ſuch a Man ſhall 


not exempt the Reſt who concur in the AR. 


It in laid down in Feſer. 125. that Procuriog a Felony to 
be committed makes an Acceflary to the Felcny, and I take it 


to be a ſettled Rule, that whatever makes an Acceſſory in Felony 


will make a Principal in Treſpaſs. Since therefore the Jury 
have found the Procurement of the Defendant, it follows that he | 


15 liable, as a an for this Treſpals. 
Could 


cr => co 22 


TP \ 
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Gen * of the ſame Opinion, and cited * Earl of Sa- 


| bs s Cale, 9 Rep. - 


d  Blackfone Juſtice of the ſame Opinion. The Finding of this 


Verdi has removed all former Doubts. It not only finds the 


Impriſonment to have been committed by the Means and Pro- 


furement, but by the Command, nay even the Compulſion of the 


Defendant. The Nabob acted “ contrary to his own Inclination” 


through Fear of offending the Defendant, and under his Ave 


and Influence. After ſuch a Finding, there is no Room for 


Argument. The Nabob is a mere Machine, an Inſtrument and 


Engine of the Defendant. 


Nares Juſtice of the ſame Opinion, and cited Salk. 636, 640. 


2 Cro. 130. Carthew 06. 


judgment for the Plaintiff for the whole Damages. See 
next Term 900 Nepost 


Weſt againſt Ey les. 


CEFEO N of Debt againſt the Warden of the Fleet for 
an Eſcape. He pleaded a Retaking on freſh Purſuit, 
and that the Eſcape was without his Knowledge, but made 
no Affidavit to verify his Pies, as PIE by the Statute 8 & 9g 


Affidavit of 


the Warden, 
that an Eſ- 
cape, for 
which Debt 
15 brought, 


Will. 3 „ fect. 6. | | wm —— Cc 
| lege, may be 
| conditional, 
Afterwards, by Leave of the Court, he filed an Affidavit, * if any ſuch 


: 2 „ | 2 -6@ Bfe 
purporting, that the Eſcape mentioned in the Declaration ES 


(if any ſuch b there was) happened without his Know- * .. 
lege. Ke * 


Walker moved to ſet aſide the Plea, becauſe the Affidavit 
ought to be peremptory, and not conditional. But, on Cauſe 
being ſhewn by Davy the laſt Day of the Term, the Court 
chought the Afidavit ſuthicient ; kor, if the Defendant knows 

I 3 nothing 


Fene Covert 
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nothing of any 1 he is not to ths bound to admit by his 
Affidavit that an Eſcape has actually happened. 


Rule diſcharged. 


The End of Hilary Term 16 Geo. z. 1776, 


Faſter Term 


16 Geo. 3. 1776. 


"MB: On Priday April the 26th, being the 3d 
Pay of Term, Sir Richard Perryn of the Inner- 
ce Temple, was called to the Degree of Serjeant, and 

« pave Rings with this Motto, Zu regere Imperio 

% Populos, and was the ſame Evening ſworn a 


«© Baron of the Exchequer, in the Room of Sir 
1 * Burland who died in the laſt Vacation.“ 


againſt Vaux and Wife. 

| 2. Bey SY _ 

An Action 'S ROSE moved for a Procedendo; the Action „ which was 
F e 8 removed from the Mayor's Court in London by Habeas Cor- 


as ſole Trad- pus cum Cauſa, being there brought againſt the Feme Covert and 
er, may not 


be removed her Huſband on the Cuſtom of Sando, on a Suggeſtion that 


2 no-l She was a ſole Trader, and obtained a Rule to ſhew Cauſe 
= City which was afterwards made abſolute, no Cauſe being ſhewn. 
Ourts, | | | | 


Fiſher 


— 


TY o7 — 1 


A 


Fears from the Suing out the 


* * the general Iftue had been pleaded, 


» > 


— — 


c 
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Fiſher again Levi. 
Teſtatum Capias into Briſtol was ſued out on the 16th Where ſhe- 


of December 1774. The Defendant put in ſpecial Bail at 
Briſtol inſtead of Mzddlz/ex, which was erroneous. The Plaintiff 
entered a common Appearance on the 6th of May 1795. and a 
Declaration was filed in the Office conditionally, as if no Ap- 


pearance had been entered by the Defendant, and Notice of 
Declaration with a Requiſition to plead in eight Days was 


ſerved on the Defendant, perſonally at Brz/o/ on the 8th of 
May 1775. A Fortnight after, the Plaintiff's Attorney Rail- 
ton told the Defendant's Attorney Edmunds what had paſſed, 
and deſired him to take the Declaration out of the Office, 
which he refuſed. In October 177 5 Railton ſerved Edmunds 


with a Rule to plead the next Term: And, for Default of a 


Plea, ſigned Judgment on the 19th of January 1776. Which 
judgment Adair for the Defendant now moved to ſet aſide as 


; 
cial Dail 15 
put in by 
miſtake in a 
wrong Coun- 
ty it is as no 
Bail; and the 
Plaintiff if he 
enters 4 com- 
mon Appear- 
ance for the 
Deſcendant 
and files a 
Declaration 
in the Office 
de bene ee 
may - ierve 
Notice of it 
on the De- 
fendant in 
Perſon, 


irregular, becauſe the Notice ought to have been given of the 


Declaration to the Plaintiff's Attorney and not bimſelf. But, on 


Cauſe ſhewn by Davy for the Plaintiff, Gould, Blacłſtane, and 


Nares Juſtices | (abjente De Grey Chief Juſtice) held the 


Judgment to be regular: For the Bail put in at Briſtol is as 


no Bail, and cannot be conſtrued as an Appearance entered 
by the Defendant. The Plaintiff having therefore entered a 
common Appearance 'for the Defendant, and waived the ſpe- 


cial Bail, he is intitled by the Courſe of the Court to give 
Notice of the Declaration to the Defendant in Perſon.” 


The 
Defendant's Attorney is afterwards acquainted with the w whole, 
but ſeems to, have opiniatred the Point of Practice. The Plain- 
tiff has not been precipitate, but has given Time for near two 


Judgment. And there is no Affidavit of Merits on the Side 
of the Defendant. | | 
Rule diſcharged, 


Folkard: againſt Hemet and another. 


N Caſe, by one Copyholder of the Manor of Hampſtead 


againſt another for an Incroachment on the Common, to 


Falter moved for 


VOL, I. 5 E 


a 


Vrit to the Signing of the. 


Nule to in- 
ſpesk Court- 
Rolls relat- 
ting to the 


Doe fendant's 


Jitle, in an 
Ictien by one 
Copynolder 
againit ano- 
ther, tor In- 
CrOacament 
de Com- 
Mou. 


0 
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In Action for 
Words with 
ſpecial Da- 
mage and 
Verdict for it, 
if the Words 
are in them- 
ſelves action- 
bie, na more 
Coſts than 
Damages. 
But F other- 
wite, full 


Colts, 


have ſince refuſed to truſt the Plaintiff, On Not Guilty, -and 


| Coſts. 


Hill for the Deſendant, the Court made the Rule abſolute, 


more Coſts than Damages; for the ſpecial Damage is only laid 
2s Matter of Aggravation, and not as the Cauſe of Action. But 


. 

a Role on the Steward of the Manor to permit the Plaintifr 
to inſpect, and take Copies of the original Minutes of the 

Manor Courts, held the 29th of May, and the 6th of Fuly 

1775, and to produce all Books and Court Rolls relating to 

the Title of the Defendant at the Trial. On Cauſe ſhewn by 


for inſpecting all Books and Rolls relating to the Defendan 
Title, and producing them at the Trial. 


Collier ny Gaillard. 


ASE for Words. The abe ſtates, That at a publie 
Auction on the 29th of April 1775 a ſmall Glaſs Bottle 
8 miſſing, the Defendant faid, iſt. That Man (point. 
ing to and meaning the Plaintiff) % has put one in his, Pocket. 
* I ſaw him take it: He has got it.” Meaning to impute to the 
laintiff that he had feloniouſly ſtolen it. 2d. That he faid, 
« That Man has put one in his Pocket. I faw him take it, 
e and he has got it.“ zd. That the Words were, „ ſaw him 
* take it.” By means whereof he was publickly ſearched, and 
expoſed to great Diſgrace, and one John MWoolgar and others 


Iſſue thereon, a general Verdict was for the Plaintiff. Da- 


mages one Shilling. 


Now Davy moved that the Prothonotary ſhould allow full | 


He agreed the Rule to be, (as laid down in Burry and Perry, 
2 Ld. Ram. 1588, and recognized by two Cafes in Barnes 18 
& 25 Geo. 2.) that where there are ſpecial Damages laid in the 
Declaration and the Words are in themſelves actionable, then 
if the Jury find a Verdict for leſs than 40s. there ſhall be no 


if the Words are not in themſelves actionable, then the fpecial 
Damage is the only Cauſe of Action; and that will carry full 
Coſts, of whatever Amount the Verdict may be.——In the pre- 
ſent Caſe he allowed the Words in the ack Count to be ac- 

tionable, 
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. as imputing the Crime of 8 But 1 in ho 
ſecond and third Count, not being laid as a Charge of Felony, 
are not actionable. And this being a general Verdict, ſome of 
the Damages muſt be intended to be given upon each of thoſ: 
Counts, which (though it be but a Farthing) would carry Coſts, 
2s it could only be given for the ſpecial Damage. be 


Walker for the Defendant, inſiſted on the fame Rule, and 
that all the Words in every Count were equally actionable, 
being all under one and the ſame Introduction and Con- 


cluſton. 


And of than Opinion was the Court (objente De Grey Chicf | 


Juſtice) t that all three Sets of Words being under the ſame In- 


troduction ſtating the good Character of the Plaintiff and the In- 1 8 
tent of the Defendant to cauſe him to be ſuſpected of Stealing. 


_— n under the ſame Concluſion; were all equally action- 


Gould Juſtice. The Diſtinction as ſtated by Brother Davy be- 
tween Words actionable and not fo, with regard to their carrying 
Coſts, when coupled with ſpecial Damages, and the Verdict under 


406. is a clear and ſettled Diſtinction. There muſt be no more 


Coſts than Damages. 


Blacſiſtone Juſtice. I muſt yield to the Weight of Authorities 
which have eſtabliſhed this Diſtinction, though I think it is too 
artificial and refined. In my own plain Underſtanding I can 
caſily conceive, that the Smallneſs of the Damages ought to ex- 
clude full Cofts, even though the Plaintiff complains. of a ſpe- 
cial Injury, whether the Words are actionable or not; and there- 
fore I have no Scruple in diſcharging the preſent Rule. But ! 
can not fo well reconcile it to my own Mind, that ceteris Par ibu. ; 
the Plainti{F , ſhall recover full Coſts if the Words be inngfent⸗ 


put not ſo if they are high] y ſcandalous. 


Nares Tallis: The Rule is certainly as ſtated by. Brother 
Dey at the Bar, and now by my Brother Gould. 


Rule. diſcharged. 


Hawkins 
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Pai! C: INNot 


B at rl. Eins agi Plomer and Hart, Sherifts of London 


Eon AIL in Error juſtified themſelves de bene ee at a Judge's 

uniaes DY - 11 

Conſent, and Chambers in the Vacation, without Conſent of the Plain. 

are no Bail 2 

eee tiff, though his Attorney attended and examined the Bail 

hn by * Held to be no Bail unleſs they had juſtified again in Court 
Anti s At- 


torney, un- within the firſt four Days of the ſucceeding Term. See 4to 
SI Barnes 101; 111. 115. | ; 
o tity nend K 

Term in 

Court. 


eee. Se. 
The Court | he Hug on Bond dated on the 6th of Jane 17755 on 


will not ſtay 7 
wind Hg dl which Warrant of Attorney was then given to confeſs 
by Fi. fa. in Judgment, and Judgment was then entered up, and Fi. f. 
the Hands o 

"os ee executed on the igth of March 1776. On the 19th of April 


| pr e 1776 a Commiſſion of Bankrupt iucd againſt the Defendant. 
the Property And now, on behalf of the Aſſignees, and on the Affidavit of 
Sir Benjamin Truman the petitioning Creditor, that he was in- 
n e formed and believed that the Defendant had committed an 
the Requet Act of Bankruptcy previous to the Signing the Judgment, Val. 
* She- Fer moved, that the Goods taken in Execution ſhould remain 

in the Hands of the Sheriff, ſubject to the farther Order of 

this Court, and obtained a Rule to ſhew ay, to be ſerved 


on the Plaintiff and Sberifk. 


n v = > z 
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Shaw againſs Tunbridge. 


| 
4 
N 
i 
' 
: 
JI 
| 
N 
b 


Davy ſhewed Cauſe for the Plaintiff, but no Cauſe was ſhewn 
for the Sheriff. | | 


p — LOG TE arr By. 


And per Cur. Though the Court will interpoſe in theſe 
Caſes to protect and aſſiſt the Sheriff, in caſe he deſires ſuch 
Protection and Affiſtance, yet when (as in the preſent Caſe) 
the Sheriff makes no Application, king pernaps otherwiſe in- 
demnified, the Court will let the Law takes. it's Courſe; eſ- 
pecially as the Creditors, in cafe their Apprehenſions are well 
founded, have their Remedy againſt the Plaintiff, the Sheriff, 
the Vendee, and all Perſons into whoſe Hands the Goods {hall 


Cone. Therefore 


Diſcharge the Rule. 


Watſon 
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Watſon Demandant again/} Cox Tenant, ue 222 


Crowle and Wife Vouchces. 


ALX E R on behalf of Jahn Charles Crowle Eſq, ſecond 
| Son of the Vouchees, moved to amend a Recovery of M:- 
NY Term, 28 Geo. 2. of Lands, &c, „in the Town of 

:ngfton on Hull,” by inferting the Words in Myton and 
ords and County ; thereby making the Deſcription of the 


ends to be“ in Myton in the Town and muy of King ſton 
„ upon Hull. 
U 14 42 


The Deed to lead the Uſes of the 2d of November 1754, de- 
ſetibed the Parcels to be ſituate in the Lordſhip of Myton in 
« the County of York, or in the Town and County of Hull, 


lately purchaſed of Thomas Yates.” And it was proved by 


Affidavit of Mr. John Charles Crowle, that one Williom Crowle 
purchaſed of Thomas Yates the Lands intended to paſs, being in 
the Townſhip of Myton in the Town and County of Kingſton on 
Hull, and in 1728 ſettled them ſucceſſively on George and Richard 


Crowle in Tail. That George died without Iflue, and Richard. 


being then Tenant in Tail, and having no other Lands in King- 
fon on Hull, did in 1754 ſuffer this Recovery; and in 1757 
deviſed the Eſtate to Truſtees to be ſold, and died leaving. two 
Sons, J/illiam the Eldeſt a Lunatic, and John Charles, who with 
the Truſtees makes this Application. The Court directed Notice/ 
to be given to Mr. Cox, a Gentleman at the Bar, the Tenant. | 
And, on Wilſen's afterwards conſenting for Mr. Cox, made the 
Rule abſolute. — 


| k Conn 


Pye one e. ggais, 1 ofic . a 
Ranch fo Ke Race 

CTION by Bill of Privilege for a Libel, laid in dF; IEEE: 
Sayer moved to change the Venue to Nor/olh, on the 
uſual Affidavit, and alleged beſides, that both Plaintiff and De- 
fendant were Attornies dwelling in Ni That the Privi- 
lege to ſue by Bill aroſe in reſpect of their neceſſary Attendance 
Vor. . 5 IP | in 


Recovery 

amended by a 

more accurate 

Deſcription i 
of the Vill 

and Count * Pal . 


from the Dee& 03. 


to lead the 
Uſes. 204 7 


1 


c. La 


An > orney, ap 
though re- | 
ſident in the 
Country, may 


lay and elde 

the Venue in 

Middleſex. ＋ 22 
Worm: 


„„ 
Be» 
* 
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in Court. 4 Ini. 42. That the 1 of Court for changing 
Fenges, A. D. 1954. ſect. 8. makes no Exception of Attornies. 
And he cited 1 Barn. 352. Warden one, &c. and Norden, to 


ſhew that the only Reaſon Gio Attornies retaining the Venue in 


Middleſex was, becauſe of their neceſſary Attendance at eh. | 


e 


Walter for the Plaintiff inſiſted that the Rule of 1654 did not 
extend to a Caſe of Privilege. That Attornies are privileged to 
lay their Actions in Middle/ex, and the Venue ſhall not be Changed 
on the common Affidavit. 1 Show. 148. Carth. 126. [N. B. 


Dolben ſaid he had known it done where the Matter aroſe, and 


the Witneſſes lived in remote Parts of the Kingdom] In 1655, 


the Privilege of a Barriſter prevailed againſt the common Rule 


for Venues. Removed from Northumberland to Middleſex. 
Styl. 460. So alſo is 2 Show. 176. 242. So in the Caſe of 

Clerks of Aſſiſe. Sa/z. 670. where Holt lays down the general 
Rule, that the Practice of changing“ enues by Affidavit does not 


extend to privileged Perſons. The like Caſe. Stra. 822. 


And in Stra. 1049. Attorney ſued hath the Privilege to 888 
the Venue into Middleſex. 


De Gre Chief juſtice. The Privilege of Attornies to lay 
their Venues in Middleſox ariſes not from any Rule of Court, but 


by the common Law, as a Conſequence of the. Nature of their 


Buſineſs. The Plaintiff, having this Privilege, has exerted it 
by lay ing his Venue in Middleſex; and the Queſtion now is, 
Whether the Defendant has a Right to change it on the common 
Affidavit, or any ſpecial Circumſtances. The Right of changing 
the Venue is ſuperſeded, or not allowed, by the Court in many) 
Caſes. Not allowed after Plea pleaded ; not into the Nor- 
thern Counties; not in Caſes of Bills of Exchange, Scandalum 


 Magnatum and many others. This of Privilege is another Cauſe 
for difallowing it. And the Rule of 1654 applies only to common 


Caſes, and not to Caſes of Privilege. But it is ſaid both the Par- 
ties live in Nor/0/}, and therefore the Privilege ceaſes. But the 
Plaintiff is ſtill an Attorney, and ſtill intitled to Privilege. If he 
had indeed left off Practice, and had not attended the Courts for 


aYear, it might be different; but it does not at preſent appear but 
that 
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that he may attend at Veſtminſten every Term. Wherefore I 
think the Privilege ought to be allowed. | 


Gould Juſtice. I ſhall give no general Opinion whether an At- 
torney is always intitled to this Privilege. I think an oppreſſive 
Uſe may and has been made of it. Under the preſent Circum- 
ſtances I __ that it ought to be allowed. 


| Blackflone Juſtice of Opinion that the Privilege was inherent 
ſo long as the Attorney continued to follow Buſineſs; though 

one of the Caſes in 2 SH. allows it to a Barriſter who had 

long retired. This was going too far. I have a Note in B. R. Vide Vol. 1. 

Esst. 20 Geo. 2. where that Court allowed Mr. Spelman a OM 

Bencher of the Midale Temple to re-change the Venue to Mid- 

dleſex, but not till Affidavit made that Spe/man the Plaintiff and 

* the Barriſter were one and the ſame Perſon. | 


Nares Juſtice concurred. So per tot. Cur. 


Rule diſcharged. 


Rafacl against Verelſt. 


G OSE moved to ſet aſide the Execution in this Cauſe Where Writ 
(Sce page 983, 1055.) with Coſts, and to amend. the Recog- ng 55 

nizance of the Bail in Error. A Writ of Error had been brought pe 
on the Judgment, in the Name of Smith (who had a Verdict in viven-0/the 
his Favour on the firſt Trial) as well as of Verelſt, againſt whom er * 

the Judgment was entered. This, the Curſitor made Affidavit, and theFiain- 
happened by his Miſtake, and was contrary to his Inſtructions, roy 
which were to ſue out a Writ of Error for Vere! only. The — 
Court of K'ng's Bench was moved, on the part of the Defendant Bail. 
in Error, to quaſh this Writ; on the part of the Plaintiff in 
Error, to amend it by ſtriking out the Name of Smizh. Yel- 
reeds (being the 2d of May) the Court ciara the former 


Rule, and made the latter abſolute. 


N . 5 4 W 
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e 


The Recognizance- of Bail having neceſſarily followed the 
Writ, the ſame Miſtake had bang there, ſo that there was 
in a& no Bail to the amended Writ, Whereupon the Plaintiff 

| 5 below 


„ü — 
A 


— 
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below (the Defendant in Error) ſerved an Execution the ſame 
Evening for 4315 l. 5s. Debt and Coſts: And though the 
Plaintiff in Error offered to alter the Recognizance, agrecable to 
the amended Writ, it n not be accepted. 


Cn and Walker for the Defendant in Error, the Plaintiff be. 
low, ſhewed tor Cauſe; that he had got a legal Advantage and 
was intitled to keep it ; eſpecially as the Writ of Error was 

only brought for Delay. 


= Wat per Cur. The Queſtion of Law is a Queſtion of Weight 

and Conſequence, and proper to be diſcuſſed on a Writ of Error 
if the Parties are diſſatisfied with our Judgment. The dent 
Proceeding is too ingenious and too nimble in ſuch a Cauſe 
as this. Therefore, the Bail in Error having entered into a new 
Recognizance in Court, the Rule was made 


Abſolute, for ſetting aſide the Execution, ons reſtoring | 
the Goods. 


The Mayor &c. of Berwick againſt Ewart. 


Averments of (| ASE. The Declaration ſtates, that Berwick is a Corpora- 
abies either tion by Preſcription, and alſo by Letters patent of the zoth 
immaterial or of April, 2 Fac. 1. enrolled in the Court of Charcery at Weſtminſter 


repugnant 


will not wer- in Mrddleſex, which Charter the ſaid Corporation accepted (to 
ant layi 
Pcs ee wit at We ſtminſfter aforeſaid) and have ever ſince been incor- 


| —__ = porated by the Name of the Mayor, Bailiffs, and Burgeſſes of 
on Cuſtoms the Borough of Berwtck upon Tweed, (to wit at We eſtmiſier 
41 4g aforeſaid) and then goes on to ſtate in nine ſeveral Counts, divers 
antient Cuſtoms, which were laid ſeven different Ways, with 
reſpect to the keeping of Shops and exerciſing Trades by Free- 
men or Non-Freemen therein, and the Breach of ſuch Cuſtoms 
by the Defendant, The foth Count ſtates that they were alſo 

intitled by Preſcription and the ſaid Charter (which is brought 

into Court, and which is confirmed by an Act of Parliament 

2 Fac. 1. at Weſtminſter aforeſaid) to a Merchant-Guild ; and 

that none but Members of ſuch Merchant-Guild ſhould make 

5 any Contract for, or ſell Merchandizes but in Groſs within the 
8 | as. 
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ſaid PETR ; yet the Defendant, 8 a Stranger, had ſold 
divers len there by Retail, to their Damage. 


; The Declaration Was laid in Middle eſex, and in laſt Trinity 
Term Grose moved to change the Venue to Northumberland the 


next Engliſh County to Bar mik which Motion was diſcharged 


on Glyn for the Plaintiff's undertaking to give material Evidence 


in Middleſex. See laſt Trinity Term the ſame Cauſe. P. 1036. 


Upon which Gre/e for the Defendant demurred to the Declaration, 
and aſſigned for Cauſe of Demurrer, “that the Venue was laid in 
« Middl:Jex, and that the Cauſe of Action (if any) in the ſaid 
„Declaration mentioned ariics within the Borough of Berw:c+ 

«upon Tweed and not elſewkere, and that the ſaid Action ought 

« to have been brought in Northumberland, and not in Mid- 

4 Ie eſex.” ' And the Plaintiffs joined in Demurrer. 


This Caſe was argued in the laſt Term by Groſe for the 
Defendant and Walker for the Plaintiffs; and again in the pre- f 


ſent Term by Adair for the Defendant and Glyn for the Rin- 
tiffs. 


For the Defendant it was argued, that this was a local and 
not a tranſitory Action. Local Actions are ſuch where the 
Queſtion muſt ariſe within certain definite Limits. Gib. Hi. 
Com. Pl. 68—72. ch. 7. Bro. Error 82. 15 E. 4. 18. 2 Roll. 


Abr. tit. Trial. pl. 2. and 6. fol. 601. cites 4 Hen. 6. 4. 6. Ibid. i 


602. pl. 8. Tbhid. 598. pl. 4. 1 Veutr. 22. Croſs and Winter. 


Ibid, 263. Sir Thomas Raym. 181. The Cauſes of Action in 
the preſent Caſe are local Cuſtoms merely. The Privilege of 
the Merchant Guild cannot ſubſiſt, unleſs grounded on a Cuſ- 
tom. 8 Co. 124. 6. Lutw. 562—564. The Inſertion of 


the Charter is, with reſpect to the firſt nine Counts, mere Sur- 


pluſage. With reſpect to the tenth, it operates only in Con- 


firmation of a Cuſtom, and not as an original Grant of the 


Privilege. 


If it be granted, that the Cauſe of Action is local in reſpect 


of Berwick, it is now ſettled that the Venue muſt be laid in 


Northumberland. 1 Sid. 392. 2 Burr. $34. 859. 


Yor Ih 6 For 
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by alleging a Theft committed in Oxford. This muft be 


| 3 
For the P/ aintiffs, it was urged, that local Actions are only 


ſuch, where the 5 ole of the Cauſe of Action ariſes within the 


defnite Limits — But where the Cauſe ariſes in two ſeparate 
Places, the Plaintiff may lay his Venue in either. That beſideg 


the Grant and Acceptance of the Charter af Meſiminſter laid in 
the firſt nine Counts, the tenth Count reciting the Incorpora. 


tion and Title to the Merchant Guild was clearly of a tranſi- 
tory Nature. That a light Tranſaction is ſufficient to juſtify q 
Fenue. If the Proceſs of the Court be abuſed in Wales, and a 
falſe Return made thereon by the Sheriff, Action will lie in 


Aadlejes, becauſe the Return is there made. Parkhurſt and 


Powe?. cb. 209. That non conſtat in the Caſes cited, whether 
the Trials were in the ſame Counties as laid in the unmenee 


For the Defendant it was replied, that In reſpect to the firſt 
nine Counts they were clearly local, for the Cuſtom was the 
Pact to be tried, in reſpect to which the Charter and it's Ac- 
ceptance were nugatory. And where there are nine Counts 


clearly local, it 1s irregular to add one of a tranſitory Nature 


(ſuppoſing the tenth ſo to be) on purpoſe to alter the pro- 


per Venue. It ought to be ſtruck out, or the whole Declara- 


tion laid in the local Venue. 


De Grey Chief Juſtice. Nine of the Counts in this Decla- 
ration are founded on a Cuſtom ſtated to exiſt in Berwick. 
Theſe are clearly local, and the Plaintiff does not attempt to 


ſupport the Venue with reſpect to theſe. But as this is a general 


Demurrer to the whole Declaration, he relies on the tenth Count, 


which he alleges to be of a tranſitory Nature. It is admitted 
y 


that Actions 3 local muſt be laid in the proper Counties; 
otherwiſe it is Ground of Demurrer. 


The Idea of local Actions is not a very preciſe one, All real 


and mixed Actions are ſtrictly ſpeaking local; but not there- 
fore local, becauſe real. Perſonal Actions may be made lo- 


cal by the Way of declaring. In theſe Caſes, the Locality 
of the Action does not always ariſe from the Place where 
the Cauſe of Action ariſes. The Plea will not make an Action 
local; for there may be a local Plea to a tranſitory Action. As 
a Juſtification of Words imputing Theft and ſpoken in London, 


2 tried 


197 


id 


— 
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tried in Oxfordſhire ; for the Rule is, that the Trial muſt be 
| had, where the Fact to be tried ariſes. In real Actions the 
Proceſs always goes into the County where the Lands lie; 


in perſonal ones, Sequitur Forum Rei. In theſe perſonal Ac- 
tions, the Difficulty is to determine when they are ſufficiently 


local. And, in the preſent Caſe, as this is a Demurrer to the 


whole Declaration, it lies on the Defendant to ſhew, that 40 
the Counts are on Cauſes of Action ariſing out of Middleſex. 


The beſt Lights that are thrown upon this Queſtion are in 
Bulwer's Caſe, 7 Rep. 1. wherein many curious Diſtinctions 
are laid down; and among the reſt this general Rule, “ that in 
„all Caſes where the Action is. founded upon two things done 
„ in ſeveral Counties, and both are mater:al and traverſable, and 
„ the one without the other doth not maintain the Action, 
« there the Plaintiff may chuſe his County; as if a Servant be 


«retained in one County and departs in another.” So if there 


be a Breach of Contract made in London, to repair in Eſex, 


the Plaintiff hath his Election of both. And in ſome Caſes, 


ita Rent iſſue out of two Counties, the Plaintiff ſhall have ſe- 
veral Afiiſes, in Confinio Comtatiis, Co. Lite. 1 54. 4. 


In the preſent Caſe nothing material is averred to be done in 


Middl:fex. For the Acceptance of the Letters patent in Mid- 


dlejex is an idle Averment. It may be well queſtioned whether 


any Act of the Corporation could be done, other than in a 


corporate Aſſembly at Berwick. The Averments of what was 
done at Weſtminſter are all under Scilicets, which (if repugnant) 
are void; and ſurely it is repugnant to ſay, that the preſcriptive 


Corporation of Ber wic was re-incorporated by Charter at Mid- 


aleſex,, and accepted the fame at Middleſex, Wherefore I think 
the Demurrer muſt be allowed. | | RI 


Gould Juſtice. The Diſtinction of local and tranſitory Actions 


is familiar. Before the Statute of the 17 Car. 2. of Jeofails, a 


Trial of a local Action elſewhere than in the proper County 


would have been-a Mis-Trial. The Cuſtom muſt of Neceſſity 
make it a local Action, in the firſt nine Counts, And, as to the 
oth, I agree with Lord Chief Juſtice. 


Blackſione 


10 
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Blackſone Juſtice of the ſame Opinion. No Evidence Me | 
5 given of the Charter of 1 ſuppoſed to be granted at 
Wejtminſter, being pleaded with a Profert in Curid and brought 
into Court. 
[377 BY Juſtice of the ſame Opinion. 
Demurrer allowed. 
Upon which ohn moved for Leave to PIETY which was 
granted. | 
Maber againſt Maſſias. 
Bill drawn. OO. A SE. A Verdict for the. Plaintiff. Damages 19 #4 
on a Factor 
and pavable 
our of the Walter 133 by Hill moved for a new Trial — and 


Goods in his 
Hands, atter 
diſcharging 
Prior Accept- 
ances, nd 

«CC ;ted by 
him gene- 
rally, is 
chargeable 
on him, not- 
withſtanding 
any Balance 
then due to 
him in a run- 
ning Account 
with his Prin- 
cipal. 


oy 195 /. i145. 10 d. out of the Produce of Govds you have of 


De Grey Chief Juſtice reported; that Milliam Watts, a Mer. 
chant who traded to Gibraltar, employed the Defendant Maſſias 
as his Factor there, who uſed to conſign Watte's Goods to cer- 
tain Agents in Barbary for Sale. Maſſias uſed to keep an Ac- 
count with the Agents, and another with Watrs; but Warts 
had no Communication with the Agents. On the 21ſt of 
May 1772 Watts drew on Maſſias a Bill in the following Terms, 
for — Balance of an Account that Day ſtated between Watts 
and the Plaintiffs, being Merchants with whom he had Deal- 
ings, vs. 


* 


oy Sir, Pleaſe to pay to Meſſrs. Maber and Keith, or olds, 


* mine, now laying at Gibraltar, Barbary, and Leghorne, as ſoon 
« 25 the ſame ſhall come into Your r Hands, after diſcharging the 
« preſent 1 
* * « 
«« To Mr. Moſes Maſſias, Wiltam Watts. 
= No. 63. | | 
* Preſcot Street. 


which Bill Maas accepted in the following Words under- 
written thereto, © I agree” to conform to this Order, Moſes 
* Maſſias. | 


Before 


» 


— — — (— 
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Before any Payment on this Bill, Vatis became a Bankrupt, 
and on Maffas's refuſing Payment this Action was brought, for 
Money had and received to the Plaintiff's Uſe, and on the Trial 
gave Evidence, that Maſſias had in 1772 and in 1773 large 
Quantities of Watts's Goods in his Hands, to the Amount of 
1657 J. in 1773, and more in 1772. And that he had paid 
large Sums for Watts, but whether for Engagements prior to 
1772 or not, did not appear. The Defendant gave Evidence 
of divers prior Engagements, which did not cover the whole 
Account; and alſo that there is, and was at the Time of 
the Acceptance, a Balance due to Maſias himſelf of 870 J. 


Adair ſhewed Cauſe againſt the Rule. And per Cur (De 
Grey Chief Juſtice, Gould, Blackſtone, and Nares Juſtices) The 
Queſtion is, whether the Defendant had in his Hands 195 J. for 
the Uſe of the Plaintiff, He is proved to have had Goods to 
the Amount of 1657 /, and that his Acceptances, in the com- 
mon and technical Senſe of the Words, as applied to Bills of 
Exchange, together with certain other Indorſements by which 
he had engaged himſelf to pay Money for Watts, left a Balance 
in his Hands more than ſufficient to pay the Plaintiff ; if we ex- 
clude the Balance of 870 J. due to Maas himſelf. This Balance, 
then unliquidated, could never be meant to be provided for; , 
nor was the Bill or its Acceptance meant to be ſubject to it. 
For then there would have been Fraud in the Drawer, and alſo 
in the Acceptor; for both knew, or muſt be ſuppoſed to know, 
at leaſt Maſſias knew, how the Balance then ſtood. If he meant 
to have reſerved his own Balance, he ſhould have made a ſpe- 
cial Acceptance. But having accepted it generally in the Terms 
of the Draught, that is, ſubject only to prior Acceptances, he 
ſhall not ſhelter himſelf by this concealed Balance due to him 
felt in the Courſe of a running Account. 


Rule diſcharged. 


8 2. V, dug 3 1 
22 . # Bos again, Golightly, fed. Peg MEA 
| 9 eue /J9. N GLAS £6,067, RP 
7 758 A py 5, for Money had and received to the Plainti® s Uſe, Mohey pad 


ee rdict for the Plaintiff, Damages 64 / 17J. 6 4. | 0 Frenin 74 
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On Motion for a new Trial, De Grey Chief Juſtice reported, 
that on the 1ſt of January 1775 the Plaintiff inſured many 
Lot@®y Tickets in various Manners at the Defendant's Office. 


The whole Amount of the Premiums by him paid was 64 /, 174. 
6 d. Upon ſome of the Chances the Plaintiff was a Loſer, in 


more a Winner. The Balance due to him was go /. This the 
Defendant refuſed to pay, alleging that the Inſuring was il 
legal, but inſiſted on 9 7 the Premiums. 


Glyn and Walker tar: the Defendant infiſted, that the Contract 


was void and illegal by the Statute of 14 Geo. 3+ c. 76. and 
the Plaintiff intitled to no Relief, becauſe Particeps Criminis, 
and knowingly tranſgreſſing a public Law. And cited Tombyns 
and Barnet, Skinn. 411. Salt. 22. where Holt would not ſuffer 
the Obligor to recover back Money paid upon an uſurious Bond. 
And the Statute of 9 Ann. c. 14. ect. 2. was obliged to be 
made to empower Loſers by Gaming to recover back the 
Money loſt, which they could not have done at the common 


Law. 


Davy for the Plaintiff, diſtinguiſhed this Caſe from that of 
Uſury, becauſe this is not criminal in itſelf, but made ſo by Act 
of Parliament, and only made ſo in the Party who keeps the 
Office and inſures, and not in the Party inſured. So that the 

Caſe of Tomhyns and Barnet does not apply; if indeed that 
| Caſe be Law, which ſeems to be doubted by Lord Tal. in 
Boſanquet and Daſb wood, Forr. 38. and by Lord Mansfield in a 
modern Deciſion in the King's Bench. The Crime is peculiar 
to the Inſurer, and therefore the Inſured is no Particeps Cri- 


minis. 


De Grey Chief juſtice. This is an Application for Favour 
by a Man knowingly tranſgreſſing. He ſays, and ſays rightly, 
that the Inſurance Contract was null and void. He has there- 
fore a Scruple in Conſcience not to pay the Money won by the 
Plaintiff, becauſe the Play was illegal; but he has no Scruple 
to receive 4 retain the Conſideration Money. I think the 
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N Juſtice « of the ſame Opinion. 


Blackſtone Juſtice of the ſame. Opinion. "Theſe 1 . 
differ from the Stockjobbing Act, of the 7 Geo. 2. c. 8. becauſe 
there both Parties are made criminal and ſubject to Penalties; 
but the Loſing Party 1 is indemnified from thoſe Penalties in =" , 
he ſues and recovers back the Money loſt from the Winner. It 
was therefore neceſſary in the preceding Clauſe to give the Loſer 
x Power to maintain ſuch an Action. But here (on the Part 
of the Inſured) the Contract on which he has paid his Money is 

ot criminal, but merely void; and therefore, having advanced 

:is Premium without any Conſideration, he is intitled to recover 
it back. In the Caſe of Paikney and Reynous and Richardſon, f. G4 2 Le he 
P. 7 Geo. 3. B. R. One Partner in a Stockjobbing Contract lent 2 0 2 9 
the other 1 500 J. to pay his Moiety of the Differences on the . 63 4. 
Reſcounter Day: and ene this was pleaded to the Bond, . 
the Plaintiff recovered. 


Nares Juſtice of the ſame Opinion, and cited Alinbroot and * 
Hall, P. 6 Geo. 3. C. B. 22 2009- dener in lens to 
py a Bet at a Horſe-Race was recovered. | 
FER Rule diſcharged?” 


Cutting again}; Derby. 


CTION for double ann! Value of a F arm, under the Notice to 


quit under 


* Statute + Geo. 2. . 28. The Caſe Was ; the Wa of 
4 Ceo. 2. may 
be previous 


Onl Mr. Hun? cranial a Leaſe of the Farm to one e. for to the Expir- 

cieven Years Franks the 1oth of October 176 3. at 103, per 3 N 

Annum, and deviſed the Rent and Reverſion to the Plaintiff and 

Mr. James Saſford and their Heirs, as Tenants in Common. 

We entered and held till February 1772 ; when, by Conſent 

of Safford, he aſſigned the Reſidue of the Term to the Defendant, | 
who entered accordingly. Safford alſo entered into an Agreement 
with the Defendant, without the Knowlege of the Plaintiff, for an 
additional Term of fourteen Years; to which the Plaintiff, when 
apprized of it, at firſt objected, but afterwards acquieſced. The 
Leaſes were then drawn, but the Defendant refuſed to execute, 
I and 


r TRE BH N24 ae ins Re Le © te p 
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and threatened that he would hold the Perm as long as he 
could. | 
* 


e 7 S n the 3oth of September 1773 the Plaintiff gave a wet 


Cc . /n T4 Notice to the Defendant £0 quit his undivided Moiety at the 
471 + * , Expiration of the Term on the roth of October 1774 ; and again 
£7 7 > [4 ev repeated the like Notice © on the 7th of October 1774, or to pay 
+} A 1 „double Value. On the Ioth of Ofober 1774 at twelve at noon 
32 2. I the Plaintiff went on the Premiſſes, and demanded Poſſeſſion, 
26g ee was refuſed; and again in the Afternoon, and the ſame 
Evening he turned a Score of Lambs on the Premiſſes, which 
on the 11th of October the Defendant turned off, and held the 
Premiſſes till the 1oth of OFober 1775. The Jury gave a Ver- 
dict for 95 J. 135. being double the N Value of the Moiety 

| after proper Deductions. | 


\ Sayer, ſupported by Whitaker, moved for a new Trial, be- 
cauſe 1ſt. By the Statute Notice to quit muſt be given after 
and not before the Expiration of the Term. 2d. The Leaſe did 


preceding Afternoon. And cited 5 Rep. 1. and Doe on the De- 
miſe of Bacon ang Whatton M. 1 5 Geo. 3. in the King's n 


156 65 fan no Walker for the Plaintiff cieadt Wilkinſon and Colley i in oh King , 
7 Bench. And 
% 185 5 


which the Words ſtand in the Act of Parliament; which weighs 
little againſt the Senſe and Convenience of the other Conſtruc- 
tion. The ſecond Objection is, that the Notice to quit and 
Demand of Poſſeſſion are on the 1oth of Ofober, whereas the 


expired and the Tenant ought to quit, the Minute after Mid- 


ed to in a Motion for a new Trial, which ought always to be 
founded on the true Juſtice of the Caſe, which is with the Plain- 


tiff; and not on little . and Niceties. 
Gould 


not expire till Midnight, and Poſſeſſion was demanded in the 


Per De Grey Chief Juſtice. I am ſatisfied that the Notice 
to quit may be previous to the Expiration of the Term. It 
prevents Surprize, and is moſt for the Benefit of both Land- 
lord and Tenant. The only Objection to it is the Order in 


Leaſe did not expire till the 11th. At the utmoſt, the Leaſe 


night. If fo, the Difference is trifling, and not to be attend- | 


 W 
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Could Juſtice. This is a remedial Law and to be liberally 
conſtrued. - I think the Notice to quit ought to be before the 
Time, in order to prepare the Tenant. As to the other Point, 
J incline to think the Leaſe expired on the 10th at Sunſet. 


1 Iiſt. 206. 5. 


- Blackflone Juſtice. Notice or Requiſition to the Tenant to 
quit-at the End of his Term, implies that it muſt be previous. 


It would be abſurd, becauſe impoſſible to be complied with, 
to require after the Expiration of the Term that the Tenant 


 Hould quit at the Expiration, The Statutes of 4 Geo. 2. C. 28. 
and 11 Geo. 2. c. 19. being in par! materia ought to have the 


{ame Conſtruction ; and where (by the latter) the Tenant is to 


be bound by his own Notice to quit, that muſt be clearly pre- 


vious. As to the ſecond Point, I doubt, that though the Rent 
is demandable at Sunſet, yet it is not due, nor does the 
Leaſe expire till Midnight, 1 Saund. 287. If fo, the Notjce 
is a little premature. But this is only the Fraction of a“ Se- 
cond. And the Court will not grant a new Trial on ſuch a 
frivolous Objection. Nares Juſtice concurred, 5 


>. 

Ss 1.4 f: 

T XX F+ L * £ 
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Rule diſcharged. 
The ſame: Cauſe. 


CAYER moved in Arreſt of Judgment, that one Tenant 
in Common cannot maintain a perſonal Action without 


his Companion. 1 ft. 19 5. 5. Tilt. ſeck. 311. 315. 316. 1 


Hid. 157. 


But per Cur. Where one intire Injury is done to both Tenants 
in Common, they thall have one intire Remedy. But where 
| ut 


the Injury is ſeparate, they may have ſeveral Actions. One 
Tenant in Common may bring A Ejectment for his Nloiety, 


and make himſelf Tenant in Common with the Leflee of the 


other. The preſent Action ſtands in the place of an Ejectment. 7 Fl 9 J. 
but is more beneficial and effectual. 5 EY 


Take nothing, by the Motion. 
VTV 3 PFlureau 


—— 
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e Contractor H E Plaintiff 8 at an Auction a Rent of 261.6," n 
e foraPurchat 1 5. per Ann. for a Term of thirty-two Years, ifuinge3: „ 


of a real 


Rh ton out of a Leaſchold Houſe; which let for 31/7. 6s. The dale“ 


tle proves Was on the 1oth of Ofober 1775. The Price at which it was 
| Oper dm (witton Cel knocked down to him was 270). And he paid a Depoſit of 


4. luſion) de 
fective, is in- er Cent, or 541. 
| 8 | titled to no wp 54 

WSVatisfactiox 
for the Loſs 
of his Bar- 


On looking into the Title, the Defendant could not make 


3; 3 gain. it out; but offered the Plaintiff his Election, either to take 
95 15 zl . the Title with all it's Faults, or to receive back his Depoſit 
8 A 8-1-7 with Intereſt and Coſts. But the Plaintiff inſiſted on a farther 


9 | Sum for Damages in the Loſs of ſo good a Bargain; and his 
bes. Jus. gA- Attorney ſwore, he believed the Plaintiff had been a Loſer by 
ſelling out of the Stocks to pay the Purchaſe Money, and their 
ſubſequent Riſe between the 3d and the 1oth of November; 
but named no particular Sum. Evidence was given by the 
Defendant, that the Bargain was by no means advantageous, 
all Circumſtances conſidered ; and the Auctioneer proved that , 
he had Orders to let the Lot go for 250 J. The Defendant had 
paid the Depoſit and Intereſt being 54 J. 15 f. 6 d. into Court: 
But the Jury gave a Verdict, contrary to the Directions of De 


Grey Chief Juſtice, for 74 J. 155. 64. allowing 20 J. for Da- 
mages. | 


Y wy | Davy moved for a new Trial, ant which Glyr ein 
| Cauid; And x 


De Grey Chief Jultice. I think the Verdict wrong in Point 
of Law. Upon a Contract for a Purchaſe, if the Title proves 
bad, and the Vender is (without Fraud) incapable of making 
a good one, I do not think, that the Purchaſer can be intitled 

to any Damages for the fancied Goodneſs of the Bargain, which 
he ſuppoſes he has loſt. 


— — 


Gould Juſtice of the fame Opinion. 


Blackſtone Juſtice of the ſame Opinion, Theſe Contracts are 


merely upon Condition, ee expreſſed, but always implied, 
that 


— 
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that the Vendor has a good Title. If he has not, the Return 
of the Depoſit with Intereſt and Coſts is all than can be ex- 5 
pected. For Curioſity, I have exakuined the Prints for the Price 


4 9 of Stock on the laſt 3d of November; when 3 per Cents ſold for 
80, 87. About 310 J. muſt therefore have been ſold to raiſe 2700 
3 And if it coſts 20 J. to replace this Stock a Week afterwards 
$ (as the Verdict ſuppoſes) the Stocks muſt have riſen near 7 
f 


per Cent in that Period, whereas in fact there was no Difference 
in the Price. Not that it is material, for the Plaintiff had a 
Chance of gaining as wen as loſing by a Fluctuation of the 


Price. 


Nares Juſtice heſitated at granting a new Trial; but next | 
Morning declared that he concurred with the other Judges. 


Rule abſolute for a new Trial, » paying the Coſts. 


Hatchett and another azainſ} Baddeley. 
Dain} G ee $980 24:4 2 2 
Nau As E againſt the Defendant Sophia Baddeley (without any Feme Covert, 

: Addition) by John Hatchett and William Boyes Coachmakers — 
on Indebitatus Aſſumpſit, for Work and Labour done, and find- and running 
ing and providing Materials and other neceſſary Things for the = ws * 
Defendant s Uſe. She pleads Non Aſumpfit and alſo that at the en, p . exted 
Time when, Se. She was married to one Robert Baddeley her hen. J go. 

Huſband, who is ſtill alive; The Plaintiff replies, prote/fando as 
to the Marriage, that the Defendant, before the Cauſe bo Actions” Ce 2643 2 
accrued, eloped from the ſaid Robert Baddeley, and hath ever 
ſince lived ſeparate from him, and that the Work was done on her 
Credit only. The Defendant did not rejoin in due Time, and 
judgment was figned by the Plaintiffs on the 5th of February 
1776, for want of a Rejoinder. On the 7th of February in laſt 
Term, Walker moved in Arreſt of final Judgment (having | 
meant to demur to the Replication, but by Accident flipped | 

his Time) that the Replication was bad ; becauſe, 1. Suppoſing 
the Facts to be true, it does not therefore follow that She is 
liable to be ſued alone. 2. It ſhould not have been alleged that 
She c/oped, but that She lived in Adultery. So is Raft. 2 30. pl. . 
in Par of Dower, and Robins. Entn. 269, 3. It ſhould have 
. : ſtated 


1080 Eaſter Term 16 Geo. 3. C. P. 
ſtated the Cauſe of Action to have | "Re for Neceſſaries. And 
nose in this Term, 


2 CY $ 
8 . \ 


- 


Hill and Glyn ſhewed for Cauſe, that the Replication is 200d, 
Elopement is a well known Term in the Law, and ſignifies 3 
Wife's departing from her Huſband, and dwelling with the 
Adulterer. Termes de la Ley. Co. Litt. 32. a. If the Wife 
elopes, the Huſband is not liable to pay for what She takes up on 
Credit. Lungworthy and Hockmore, Ld. Raym. 444. No, 
not even for Neceſſaries. Sr. 647, 706. S. P. reſolved in 
Manby and Scott, if they are ſeparated, though not for Adultery. 
And in Deerly and Ducheſs of Mazarine, Salk. 116. whoſe Huſ— 
band was abroad, the Court intended, that they were divorced, - 
and refuſed to relieve her againſt a Verdict. 


75: alſo cited Child and Hor hon (Mr. Nott's Caſe.) 
Stra. 875. 


Valter in 3 of the Rule, inſiſted, that the very Ad- 
miſtion of the Fact of Coverture deſtroys the Action. If a 
Feme Covert appears as a Feme Sole, and has Judgment againſt 
her, ſhe and her Huſband may ſet it afide by Writ of Error, 
alleging the Coverture, 1 Roll. Abr. 759. Styl. 254. 280. 
The Elopement mentioned in the Books, is merely a Cauſe of 
loſing the Wife's Dower, introduced by the Statute of 13 Ed. I. 
£. 34. and did not exiſt at common Law. It is not incumbent 
on me to maintain that an Action lies againſt the Huſband for 
this Coachmaker's Bill; it is enough that it does not lie againſt 
the Wiſe alone. It is the Creditor's Folly to truſt her, and (as 

is ſaid in Stra. 875. ) he does it at his own Peril. 


De Grey Chief uſtice. The Word Elapement is not a legal 

erm, nor hasgany expreſs Meaning in the Law. It is not to 

be found in Bracton, Britton, or Fleta; nor is uſed in the 

45 amen, * 1 Statute of Weſim. 2. The Mirror indeed has the Word elopa; but 

eee Aras, in a different Senſe: And none of the Dictionaries or Ety- 
3; A a explain the Word, except Blount and Jacob. Lord 55 

Ogfonh fe 1 2 1 Coke is the firſt that I remember to have mentioned it, and he 
ee peaks 2 Inſt. 435. of a Wife's eloping and remaining with an | 


= * 1 5 Adulterer. The modern Books never a of Elopement, but 


E172 for % in a criminal View. 


U 
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But it is anew indifferent, as to forming my Opinion on this V. 
Caſe, in what Senſe the VW. ord is to 2 taken. The preſent pu en 


Cafe is not that of a Woman having a ſeparate Maintenance, and 
living apart from her Huſband by his expreſs Permiſſion : 
but of a Wife departing from her Huſband s Houſe, or ©" you 


pleaſe eloping, without his Conſent. She is in every Vi þ Bb Bovang. /08 


| even in reſpe& of Dower (unleſs Adultery be proved) a Feme 


Civert 3; and as ſuch can neither ſue nor be ſued alone. This is 
— — 
the general Law, The Exceptions to this, a are, 


1. Local Cuſtoms, as in the City of London, where a Feme 


Covert, being a Sole Trader, may be ſued. . But there the 


Huſband muſt be joined in the Action at the Outſet, for Con- 
formity. | 


2. The Wite of an Exile, one abjuring the Realm, or per- 
haps one profeſſed ; who are looked upon as dead in Law, 


3. The ſame Law has been extended to Caſes ſomewhat like 
the former, as the Dutcheſs of Mazarine's Caſe, whoſe Huſband 
lived in France, | 


All theſe are by the Acts of the Huſband ; but no Act of the 
Wife can ever make her liable to be ſued alone. If ſhe can be 
ſued, ſhe can ſue, acquire Property, releaſe Actions, execute 
Deeds &c, which would overturn firſt Principles. On the 
whole therefore I am clearly of Opinion the Defendant is not 
in a Capacity to be ſued alone. 


Gould Juſtice, I think this Caſe is not ripe for a general De- 


termination upon Principles, becauſe in my Opinion the Re- 
plication is ill pleaded. Flopement is a Word of too vague and 
uncertain a Meaning, If Adultery is intended by it, it ſhould 


not be thus infinuated, but plainly. expreſſed. 6 Edi. 2 


39. Raſtel. Been, t. Bar. e. It is on this I found my 
Opinion. | | 


Blackſtone Juſtice. It ſeems to be ſuppoſed by the Argument; 
that if the Huſband is not bound to pay this Debt, it follows 


that the Wife may be compelled alone, But this is no legal 
Vor. II. . 5 K Con- 


Fla E. 
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ecken, IE coliouence. I think in the path Cale, that it cannot be 


"Cay 342 


4. 


recovered of either. And I ſee. no Hardſhip ! in a Man's loſing 
his Money, that avows upon the Record, that he furniſheq x 


Coach to the Wife of a Player, whom he knew to have run 
away from her Huiband. If this were univerſally known to 


be Law, it would be difficult for ſuch Women to gain Credit; 


and this would conſequently reduce the Number of Wanderers. 


But, be this as it may, I am clearly of Opinion, that in ng 
Caſe can any Feme Covert be ſued alone, except in the known 


excepted Cafes of Abjuration, , Exile, and the like; where the 


Huſband is $ Conſidered as dead, and the Woman as a Widow 
or elſe as divorced @ Vinculo. Co. Lit. 133. And therefore 
Elizabeth Wilmot whoſe Huſband was abroad, when ſhe attempted 
to ſue alone, Moor 851, did it with the Addition of Widow. The 


contrary Doctrine militates againſt the firſt Principles of the 
Engliſh Law, which conſiders the Woman's Powers, nay almoſt 


her very Being, as ſuſpended during the Coverture. Her Con- 
tract is merely void ſo as to bind herſelf, ſay all the Judges in 
Manby and Scot. 1 Sid. 120. She and her Huſband may plead 


Non eft Factum to her Bond. Salk. 7. 6 Med. 311. 2 Vm, 144, 


It Judgment be had againſt her, or ſhe be outlawed, her Huſ- 
band and ſhe may reverſe it by Writ of Error. Bro. Abr. 
Error. 173. The very Forms of the Action demonſtrate the 


{ame thing. If ſued alone ſhe can have no Addition (as in the 


Cale at Bar) which is in the Teeth of the Statute of 1 Hen. x. 


r. 5 If ſued by her Maiden Name it is Miſnoſmer. 6 Mod. 311. 
If by her Huſband's Name and as V ider, it is the like. She 


cannot put in Bail without her Huſband. Cro. Fac. 445. And 


as the previous Steps are thus embarraſſed, ſo after Judgment 
the Remedy mult prove defective. No Elegit can go againſt her 
Lands, elſe this would be a Mode of Alienation by a Feme Covert 
without a Fine. It would be endleſs to purſue this Idea 
through all it's g Abſurdities. And therefore I am clearly of 


Opinion for arreſting the r 


Nares Juſtice concurred in Opinion, that no Action would 
dic agiinſt a Femme Covert without her Huſband. Therefore 


1 arreſted per tot. Cur. 


| Wharton 
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Wharton and others againſt Greſham and; tl; 


| Hallau. AS 
A Cake out of Chancery. if 

Edward Wharton being feiſed in Fee-ſimple by Will dated 
the 15th of January 1765 duly executed, after giving ſundry 


_ Legacies, deviſes thus: “ All the Reſt and Reſidue of my Eſ- 


« tates, as well real as perſonal, whereſoever lying or howſo- 
„ever in Truſt, for me or wherein I have any Right, I give 
«geviſe and bequeath unto my Nephew Anthony Wharton and 
« to his Sons in Tail male: And, for want of ſuch Iſſue male, 
« to his Brother Captain John Wharton, and to his Sons in 
« Tail male; and in failure of ſuch Iflue male, then to my 


60 right Heirs.” 


Neither Anthony Wharton nor John Wharton (the Plaintiff) 
had any Iſſue at the Time of making the ſaid Will, or at the E. 
Death of the Teſtator. And after the Teſtator's Death An- fo 
theny entered on his real Eſtates, and continued in Poſſeſſion 


thereof till 1772, when he died, without ever having had mo 


Iſſue, or done any Act which could bar an Entail. On the 
Death of the faid Anthony, his Brother the Plaintiff Jobn en- 
tered, and is now in Poſſeſſion: having at preſent One Son and 


three Daughters, who were all born after the Death of = 
Teſtator. 


N What Estate did * Plaintiff John Wharton take i in n the 
Premiſſes ne the ſaid WHI? 


Adair for the Plaintiff inſiſted, that by took an Eſtate in Tail, 


by the Words to John Wharton and bis Sons; which Eftate ſhall 
not be narrowed by the ſubſequent Words in Tail mals, which 
are applicable as well to the Father as the Sons, being only 
explanatory of the former Words, * to John and his Sons, 
For wont of fuch Tue is alſo appli- 
John, at the Death of the Teſtator, 
had no Sons to take as Purchaſers; and if the ſubſequent Iſſue 
take as ſuch, they mult take as Joint- tenants ; v nich is legally 

| impoſſible, 


I mean in Tail male.” 


cable to the Iſſue of John. 


1 


Deviſe to 2 


Man and his 
Sons in Tail 


= ee. 


ſuch Iſſue - 


male Re- 
mainder over, 
the Deviſee 
having then 

no Iſſue, gives 
an Eſtate in 
Tail male to 
the Father. 


8 2 
N 9 3 2 „ 
a 2 5 

4 1 
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F —.— Wi he hath no Iflue male, Remainder over, 
| Wn hate Tail) that this was an Eſtate in Tail male i in 3 Plaintif | 
8 "gy Intent of the Teſtator being not in Favour of any Son or 
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11 pol RY as their 8 1 not lt commence at the 
ſame Time. Te cited Vild's Caſe. 6 Rep. 17. That a De: 
viſe to a Man and his Lhſue or Children, he having then no II. 
fue, is an Eſtate Tail. ht the Caſe in And. 43. Anon. that a 
Deviſe to Milliam and the Men Children of his Body, he having 


| "I no Children, is an Eſtate in Tail male. Alſo Rovmſon and Rex. 
LIVE | binſin, 1 Burr. 38. where the F ather was made Tenant for Life 


and 0 longer, be expreſs Words, yct a ſubſequent Deviſe i in 
Remainder to ſuch Son as he ſhould thereafter have, made it 
an Eſtate * 


Ghn for the Defc3ine took a Difference between the Word 
Children (uſed in Wild's Caſe and that in Auderſon) and Sons; 


the former he ſaid, implying future Progeny, the latter not, 


'Vide Vol. I. In Long and Lamy, M. 1 Geo. 3. Heirs was conſidered ag a 
kol. 265. Word of Purchaſe, though yrimd facie it is a Word of Limi- 
mation; but Sons are in Deeds and Settlements, and in com- 
mon and ordinary Conſtruction both of them and Wills, to 
be conſidered as Words of Purchaſe. Wherefore he contend- 

ce d that John. took only an Eſtate for Lie | | 


"ome The Cover Ropped Aids in his Reply, Wy * Pk, the 
Authority of Wild's Caſe, that in Anderſon and Sondays Caſe, 9 


Rep. 128. (where a Deviſe to Thomas and if he marry and hape 
e ae * a male Iſſue, then his Son to have it after his Deceaſe; and, 


- was held an 


Sons then in %, but only that the male Poſterity of John ſhould 
"cl VS; take the Eſtate. The Certificate was in theſe Words; - 


area, NM 
C F 7 We ha ave beagd Counſel on both Sides, and have e 
this Caſe, and are of Opinion, that upon the Will and 


J 
gif VP mm "05 pt 2 Fircumſtances above ſtated, John Wiarton took an 
noo * « Eſtate in Tail male in the P i 5 
ELKE 
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Croſsley again/} Shaw. 


Form by George Creoſ5ley Gent. (by Thomas Roberts his 
Attorney) againſt William Cunhffe Shaw Eſq; late Sheriff of 
Lancaſhire, for taking and impriſoning him on the 1ſt of Ja- 
auary 1774 and detaining him twelve Months, without reaſon- 
able or probable Cauſe, to his Damage 5000 I. 


The Defendant pleade, 1. General Iſſue. 


2. That a Ti eftatum 


Capias was in Michaelmas Term 12 Geo. 3. (1771) ſued out of the 
Court of King's Bench by Meſſrs. Chater and Rivers, directed to 
the Chancellor of the Dutchy of Lancaſter, and commanding 
him to make out a Capzas returnable OF. Hil. 1772. under the 
Seal of the County Palatine againſt the Plaintiff, by the Deſcrip- 
tion of George Croſeley Merchant, as Indorſee of divers (nine) 
Bills of Exchange to the Amount of 10501, and particularly ſet 
forth in the Plea, and alſo for divers Sums of Money lent, &c. 
which Writ was indorſed for 800 / Bail, and delivered-to Lord 
Hyde the Chancellor on the 6th of January 1772, who on the 
7th of January iſſued a Writ under the Palatine Seal to the 
Sheriff of Lancaſter, to take the ſaid Plaintiff for the Cauſes 
aforeſaid, returnable in the King's Bench OF. Hil. 1772. which 


was indorſed for 800 “ Bail 


; and by virtue thereof Aſbton Lever 


Eſq; then Sheriff, on the ſaid 7th of January arreſted the Plain- 


tiff, and impriſoned him for want of Bail. 


That on the 21ſt 


of January 1772 the Defendant was made Sheriff in his 
Room, and that Mr. Lever aſſigned over the Plaintiff in 
Cuſtody to the Defendant, who detained him for the Cauſes 


aforeſaid. 


The Plaintiff replies, that long before the Ifuing of the ſaid 
Teflatum Capias, and of making the ſeveral ſuppoſed Promiſes, 
viz. on the 28th of November 1771, he was, and continually 
from thence to the Time of the ſaid Arreſt continued to be, and 


fill is, an Attorney of the Court of King's Bench, proſecuting 
and defending divers Suits therein, and that, by the Cuſtom of 


the. ſaid Court, he ought not to have been ſued or arreſted 


„ 


1 


otherwiſe 


„. 46/884. 


Attorney of bo F 


B. R. arreſted yy 

by Capias on /: A 
3 Ori- yo 
ginal out of 

the ſame 

Court, 15 not 

intitled to his 
Diſcharge bj 
ſerving the 

Sheriff with a 

Writ of Pri- 

vuege, but 

mutt plead it 

fub Pede Si- 
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— 
otherwiſe than by Bill in the ſaid Court. And after he was ſo 
aſſigned in Cuſtody to the Defendant, viz. on the 23d of Ja. 
7uary 1772, he ſued out a Writ of Privilege from the King's 
Beilch directed to the Chancellor of theDuchy, which was de. 


livered to Lord Hyde, on the 25th of January; ; and then a Writ 


' reciting the former, and to the ſame Purport, iſſued under the 


Seal of the County Palatine, which was delivered to the Defeng. 
ant on the ziſt of January 1772. Nevertheleſs the ſaid De- 
fendant con ad and detained him in Priſon for the Time men. 
tioned in the iſt Count of the Declaration, which is another 
and different Aſſault and Impriſonment from that mentioned jy 
the Defendant's Plea. #7 


The Defendant reioins (after pleading Not Guilty to the neu 
Afſignment) „that the Plaintiff at the Time of committing the 
% ſaid Treſpaſs new aſſigned, and for one Year before, was not 
one of the Attorney's of the Court of King's Bench, proſecuting 
«© or defending any Plea, Suit, Action or Affairs of any of the 
« King's Subjects in the ſaid Court, or any other of the King's 


„ Courts of Record at Meſtminſter, as ſuch Attorney ot, and : 


c for thoſe Subjects his Clents ;” and concludes to the 
19 A | 


To this Rejoinder the Plaintiff demurs, and aſſigns as Cauſe 


of Demurrer, that the Defendant has attempted to put in Iſſue 


a Matter wholly immaterial, viz. whether the Plaintiff was or 
was not, for one Year before the committing the faid Treſpaſs, 
one of the Attorneys of the Court of Kings Bench, And the 
Defendant Joins in Demurrer. | | 


Gln for the Plaintiff argued, that the Rejoinder was bad; 
for if the Plaintiff had been admitted but a Week before the 
Arreſt; he would have bcen intitled to his Privilege, and there- 
for this Fact is immaterial. If the Objection be, that the Plain- 
tiff had not attended the Court, that Fact ſhould have been "_ | 
ciſely pleaded. 5 


Hill for the Defendant urged, that the material Fact put in 
Iſſue was, that the Plaintiff had not been employed as an Attor- 


| ney by any one. That the Privilege lies only for Attornies ac 


tually 


. 


a +» 
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tually employed. Ridly and Carr. Styl. Prack. N P. . 


fol. 24. 2 Lutw. 1664. Had not been — for one Year, 
means, for any Part of one Year, | 


Per Cur. What ſay vou to the Replication ? Ought not 


the Privilege to have been pleaded to the former Action /ub Pede 
Higalli? See Sir George Cooke's Notes Pp. 2. Raulins and 


Parry. 


The Cone deſired Time to look into that Point. And 


RE was enn adjourned from Friday to the 


edeſday followin g. 


Cin then for the Plaintiff, admitted that where two co- 
ordinate Courts, as the Courts of Common Pleas and King's Bench, 
claſh in their Juriſdictions, the one by arreſting, the other 
by privileging from all extrinfic Arreſts, there the Privilege 


muſt be pleaded ; though the Privilege of the Excbeguer is had 


without pleading, by the mere Production of the Red Book. 


Unjrevile's Caſe, Cook's Notes. 47. 17 Vin. tit. Privilege. But 


he argued, that where (as in the preſent Caſe) the ſame Court 
that iſſues Proceſs afterwards iſſues a Writ of Privilege, the Writ 
of Privilege ſuperſedes the Proceſs, and the Sheriff is bound to 


obey it, 


Hill for the Defendant inſiſted on the Caſe of Rawlins 'and 
Parry. M. 6 Ann. 1707. Cook's Notes, 2. Motion againſt the 
Sheriff for not admitting a Writ of Privilege for the Diſcharge 
of the Defendant, an Attorney of the Common Pleas, who was 
in Cuſtody on a Proceſs from the King's Bench; It was laid 
down as Law and Practice, that where a-privileged Perſon is 
arreſted on Proceſs out of a ſuperior Court, he may plead his 
Privilege (. e. he mult fue out his Writ and produce it with 


his Plea) ſub Pede Sigilli. But if the Arreſt was on Proceſs. out 


ol an inferior Court, his Writ ought to be allowed ſtarter. 


The ſame Diſtinction taken, 2 Brown. 101. The like Point 
3 Geo. 2. Stra. 864. and the Court over-ruled the Plea on a 
cicrical Blunder, fecit for uit. The Diſtinction taken by Glyn 


is not ſupported by any Precedent, The Sheriff cannot try the 
Truth of the Allegation, or whether Attorney or no. The 


2 only 
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only Way to try it 1s, cither by pleading it, or by Application 
to the Court to diſcharge. 


De Grey Chief Juſtice. If the Sheriff on being ſerved with 


the Writ of Privilege in the Action, Chater and Croſley, was 


bound to diſcharge the Defendant, then the Replication is good. 


* Otherwiſe it will not ſupport this. Action. An Attorney may 1a 


waive his Privilege, either when Plaintiff, by ſuing as 2 
common Perton, as in the Caſe now at Bar; or when Defend- 
ant, by not claiming it in a proper Time, or in a proper Man- 
ner. The true Manner of claiming it is by Plea, when the 


Action is brought in any ſuperior Court. The Caſe of Ray. 


fins and Parry, is in point. And there is no Caſe to the con- 
trary. Stevens and Squire, Skinn. 582. ſtrongly confirms it. 
Lord Holt ſays, „If the Privilege be of Record, as a Protho- 
* notary or the like, and he pleads his Privilege, and brings a 
% Writ of Privilege atteſting it, it is concluſive and not tra- 
< verſable; but otherwiſe it is of a Clerk or Servant to a pri- 
« vileged Perſon.” For there, I preſume he means, the Plea 
(like other Pleas in Abatement) muſt be verified by Affidavit. 


Gould Juſtice of the fame Opinion. He cited Onflow and 
Bohun, T. 12 Geo. 1. to ſhew that an Affidavit is neceſſary. 
The Sheriff cannot take notice of Privilege, and therefore it 
muſt be pleaded, Duncomb and Church, Salk. 1. Daſhwood and 
Folks, 3 Lev. 343- notwithſtanding the Sheriff had taken 


Bail. 


Blackſtone Juſtice of the ſame Opinion. 


Nares Juſtice of the ſame Opinion. I have ſeen a Manu- 


ſcript Note of Chief Juſtice Eyre of the Caſe of Rawlins and 


Parry, which qe with Sir Gy Cooke's. 


| Judgment for the Defendant. 


Martin 
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Martin agalnſi Keſterton. 


RESPASS, for breaking and entering and doing Da- 
mage in ſeveral Chſes of the Plaintiff at Lambeth. The 
Defendant demurs, for that the Number of Cloſes is not ſtated 
or ſet forth in the Declaration, neither are they zamed or ſuf- 
kciently deſcribed therein, whereby the Defendant is unable to 
collect the ſuppoſed Cauſe of Action, or make any Anſwer 


thereto. Joinder in Demurrer. | 2 . 


Glyn for the Defendant. Sn of Place is requiſite to 
maintain an Action of Treſpaſs. Viner Treſpaſs. A, Brook 


Demand. 27. Rule of Court 1654. ſe#. 17. ſays © the De- 
« claration in Treſpaſs may mention the Place certainly.” This 
could never be doubted. Therefore may muſt mean ſhall or 


muſt. 


Walker for the Plaintiff inſiſted, that the Practice was to name 


In Treſpaſs, 
Quare Claus 
ſum fregit, 
the Plaintiff 
may declare 
generally, 


without zam- 


ing the Cloſes. 
in Ha 


the Cloſes, or not, as the Plaintiff thought proper. Till the 


Rule of 1654 he was not at Liberty to name them, and there- 
fore in Co. Entr. we find the 'common Bar conſtantly pleaded, 
to drive the Plaintiff to a new Aſſignment. But the Rule is 
only permiſſive, and not compulſory. 9 4 


Gould Juſtice. For the Reaſons collected by my Brother 
Blackſtone (and which I have ſeen) I think the Demurrer is not 
good ; but would recommend it to the Plaintiff to amend his 
Declaration: by inſerting the Names of the Cloſes, on being 
paid his Coſts. —— Ad quod non fuit reſponſum. De Grey 
Chief Juſtice was abſent. 


Blacꝶſtone Juſtice. I have looked into this Matter with ſome 
Attention. And I conceive that antiently upon a Writ of Quare 
Clauſum fregir, the Plaintiff might, (and may ſtill) declare 


either generally, for breaking his Cloſe at A; or might name the 


Cloſe in his Count, as for breaking and entering his Cloſe called 
Blackacre in A. or might otherwiſe certainly deſcribe the ſame. If 
he declared generally, and the Defendant pleaded the general Iſſue, 

Vo. II. 5 NM the 
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the Plaintiff EW give Evidence of a We is in any 0 of the 
Townſhip of A. Heath Maxims 12. So that for the Advantage 
of the Defendant, and to enforce the Plaintiff to aſcertain ths 
Place exactly, a Method. was deviſed of permitting the De- 


- fendant to plead what is called the common Bar, that is, to 


Fitz. Tre 

paſs. 157. cit. 

9 H. 7.6. to 

the ſame Ef- 
te ct. 


name any Place, as Broomfield, (true or falſe was immaterial) in 
A. as the Place where the ſuppoſed Treſpaſs happened, and 
then to allege that ſuch Place ſo named was the Defendant's 
own Frezhold. And, as the Plaintiff could prove no Treſpaſs 
in Broomfield, this drove him to a new Aſſignment of the Locus 
in quo, by naming the Place in certain, as a Cloſe called Black. 
acre, to which the Defendant was now to plead afreſh.. And 
this came to be ſo much the Courle, that (though it had been 
held in 9 Edw. 4, 23, 24. that if the Plaintiff named the Place 
in certain by his Count, 4e could not afterwards vary from it) 
yet in 15 Edw. 4. 23. it was held by Brian and Littleton, that it 
was mere Nugation and Surpluſage for the Plaintiff to naine the 
Cloſe in his Declaration, and that it ſhould not put the De— 

fendant out of his uſual Courſe of pleading the common Bar 
and giving the Cloſe another Name; and an Amendment (quite 
contrary to what is now wiſhed) was directed by ſtriking the 
Name out of the Plaintiff's Declaration. And Brook abridging 
this Caſe, Travers 111. draws from it this general Rule, © That 
«Ka Thing -put in a Declaration, which is not uſual, ſhall not 
„put the other Party out of his common Courſe of Pleading.“ 


| And the ſame is laid down as Law in Hob. 16. 10 Fac. 1. 


That if the Plaintiff in Treſpaſs aſſigns a Place, the Defendant 
« may plead at another Place, without traverſing the Place af- 
« ſigned by the Fant, and then the Plaintiff may take a 5 
« new Affignment.“ Catcfly however, 21 Edw. 4. 18. held 


. the contrary; that if the Plaintiff names the Place, the Defend- 


ant ſhall anſwer to the Place as laid, and ſhall not give it 
another Name. At length Fairfax, 22 Edw. 4. 17. lays down 
the Rule very clearly, and reconciles the Whole by taking this 

Difference. If the Plaintiff gives a Name by his Mrit, the 
« Defendant cannot vary from this Name. But if the Writ be 


% only in general, QAuare Clanſum fregit, and the Plaintiff gives 


n Name in his Count, this ſhall not bind the Defendant, but 


he may give the Plaintiff another Name, and change the 


« Name he has given. But if the Name be in the rt and 
I | | | 66 alſo | 


e Name“ 


4 * 
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c ꝗlſo in the Count, then it cannot be varied from.” That is, in 


ſhort, that upon a general Writ, the Plaintiff ought not to declare 


ſpecially 3 and if he does, the ſpecial Name is Surpluſage. And 
ſo it was underſtood, 5 Hen. 7. 28. Bro. Treſpaſs 277. Hoc 
« pater that in a general Writ of Treſpaſs, the Defendant may 


„give Name, but the Plaintiff in his Count cannot give it a 


And as it became the Practice to ſue out only general Clau- 
ſum fregits, and the Law was held that upon ſuch general 
Writs the Plaintiff either could not at all, or could not to any 


_ concluſive Effect, count of any Cloſe in certain, the Mode of 


declaring generally, pleading the common Bar, and making a 
new Aſſignment, ſeems to have been univerſally adopted. See 
Afton 505. in 11 Elix. and all Cote's Entries of Caſes in the 
Commen Pleas, for in the Proceedings by Bill in the King's 
Bench the Declarations are all of a Place certain. But as this 
Practice was circuitous and full of Delay, a Rule was made 
in the Common Pleas about the Time of Heath, Max. 13. (and 
he was Chief Juſtice in Charles the firſt's Time) for the Bene- 
fit of Plaintiffs, to permit them to declare in certain ; which 
was afterwards ingrafted into the Code of Rules, A. D. 1654. 
and is clearly only permiſſive, and not compulſory upon the Plain- 
tiff. The Declaration upon an Original or Bill Qzare Clau- 
« fam fregit may mention the Place certainly, and fo prevent 


* the Uſe and Neceſſity of the common Bar and new Aſſignment, 
ect. 17. But when the Plaintiff has ſo declared, fe. 19. is 


peremptory on the Defendant, ** that the common Bar and new 
« Aſſignment be forborn, where the Declaration contains the 
« Certainty equivalent to a new Aſhgnment.” And that it 
was fo undeſtood at the Time, and immediately after, appears 
from the many Precedents to be met with in the Books of 


general Declarations, with the common Bar, and new Aſſign- 


ment, ſubſequent to 1654. As in Lilly 444. 33 Car. 2. Lutw. 
1301. 1372. 1385. 1399. 1467. from 2. 3. 


For the Practicers could not be induced all at once to depart 


from their antient Forms; though as the new Regulations 


were evidently calculated for the Benefit of the Plaintiff, by 


preventing Circuity and Delay, the old Practice gradually wore 
out; and the laſt of theſe general Declarations which I have 
ſeen 
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| ſeen (till the preſent) is in the Common Pleas, 5 Geo. 1. Still 

| however the Law permits the Plaintiff to uſe this Circuity and 

WM to delay himſelf, if he be fo adviſed; and therefore the Re. 

porter of Efkwis and Lamb, H. 2 Ann. in the King's Bench, 6 

7 2 Ay lea bMS Mod. 119. is alittle miſtaken or has expreſſed himſelf amhj. 

A KF; C29 he £&uoully in one Point, by ſuppoſing the Rule to be compullory 

2 5 Hare be. n the Plaintiff, inſtead of optional. If we read may inſtead 
N , of ſhall, what he repreſents the Court to have ſaid will be per- 

| then Hs Ft right. Now there is a fixed Courſe eſtabliſhed in the 5 

2 oo * Common Pleas, that in local Actions the Plaintiff ſhall aſcer- 

2M when =2 „ tain the Place in his Declaration, to prevent ſuch gene. 

1 — Al Pleas, and the Prolixity of a new Athgnment ; and the 

LAY. PS S. * 4 Soma is confined to the Place aſcertained in the Decla- 

* ration.” Sa/zeld in reporting the ſame Caſe, 453, ſtates the 

Manner of declaring to be ſtill optional in the Plaintiff, In 

«« Treſpaſs Quare Clauſum fregit in D. 15 e. without naming 

te the Cloſe] if the Defendant plead I um Tenementum, and 

Iſſue be joined thereon, it is ſufiic:-:t ior the Defendant to 

*« ſhow any Cloſe that is his 5 But if the Plaintiff 

gives the Cloſe a Name, he muſt prove a Freehold in the 

„ Cloſe named. So adjudged in the Common Pleas and the 

«c Judgment affirmed in the King's Bench on a Writ of Error.” 


| As therefore the Plaintiff has a Right to declare generally, 
if he pleafes, I think the Demurrer is bad. 


Nares Juſtice. I am not fatisfied that this Demurrer is: bad. 

And wiſh ſuch an Amendment could be made, as is propoſed 

buy my Brother Gould. In Lambert and Strothertiathe Comm 2 Jug 

Si 6.8. . Pleas, 14 Geo. 2. (of which I have a Manuſcript Note) alles 
7%; MA Chief Juſtice, i in a very elaborate Argument, held that the Plain- 

1 tiff was not at Liberty to declare generally, ſo as to make it 


9 Bar, and reply it by a new Al- 
be neceſſary to plead tl the common Bar, ply it by 
4 Sache. * ſignment. 


e &7 , 7 _ a . 15 | | 
„ Blaciſtene juſti ce. It u true, mt the Chief Juſtice lays 
er. 7 4 "Z Gown the Law in that manner: But it is only arguendo and 
9p 1 by way of Illuſtration, that not being any Point in the Cauſe. 
| And he relies for what he ſays upon that Head, upon the Au- 


8 nuns 12 thority of Eft and Lamb in 6 Mod, of which I took notice 
=_—_— Nate 
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Glyn for the Defendant, perceiving the Opinion of the Ma- 


5 jority of the Court to be againſt his Client, moved for Leave to 

6 withdraw his Demurrer, without Payment of Coſts; and to 

bo plead Not Guilty and a Tender of Amends. Againſt which 

ry alter on another Day, when the Court was full, ſhewed for 

id Cauſe, that the Plaintiff being intitled to Judgment, the Amend- 

r= ment could not be without Coſts; and that the Pleas of Not 

1e Guilty and a Tender were inconſiſtent. Aldenſon and A M. 

- 22 Geo. 2. Barn. 4to 359. 

5 But per Cur. It has ſince been allowed. T. 32 Geo. 2. Plea of Not 

. Barn. 366. as well as many other, ſeemingly inconſiſtent, Pleas. ny 
. A Tender is a very conſcientious Plea, and ought to have every 3 al- = | 
a Indulgence. But as to Ceſte, the Court were divided. De Grey ; th 
7 Chief Juice, and B/ac/fone Juſtice, thought, that as the Law was : { | 
F with the Plaintiff, he was intitled to the Coſts of the Demurrer. i 
i Gould and Mares Juſtices were for diſcouraging ſuch general De- l 
F clarations by allowing no Coſts. As therefore no Rule could be A 
e made for Leave to withdraw the Demurrer, but on Payment of 3 
a Coſts; the Court being equally divided: and as the Conſequence of | 


that muſt be Judgment for the Plaiatiff, the Court at length 
unanimouſly agreed to make the 


Rule abſolute, on Payment of Coſts. 


4 ewman again/t Goodman. 


fache 5 
Writ _ Right, a Rule Nj for Judgment, a as in Caſe The Statute 

of a Nonſuit on the common Affidavit, was made abſolute, oy Jer 
on proving Notice and no Cauſe ſhewn to the contrary. But Nonſuit does 
when it came before the Prothonotary, he refuſed to tax Coſts wi 2 


without the Direction of the Court, it being of the firſt Impreſ- Cale red 
fon. Tenants 


Walker now moved for ſuch Direction, under the ſeveral Sta- 
tutes of Coſts, partic ularly 23 H. 8. c. 15. The Court doubted 
how far the Statute 14 Geo. 2. c. 17. for Judgment as in Caſe 
of Nonſuit extended to Writs of Right, ſo as to give Coſts 

therein, and directed Walker to reconſider his Motion againſt the 

You. II. | 5N next 
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next Day. He then acknowleged he could not dapper: i it, 


and ſo 
Took nothing by the Motion. 


IE Hook // J4 Grant againſt Lord Sondes. 


A ſpecial Im- 
parlance (ſav- 
ing all Ex- 
ceptions to 
the Juriſdic- 
tion) cannot be 
entered with 
out Leave of 
the Court; 
nor can ſuch 
a Plea be 
pleaded at- 
ter Appear- 
ance by At- 
torney. 


fr. 76. 


| k ETION of the Caſe againſt Lord Sondes, as one of 


the Auditors of the Impreſt. The Summons was ſerved 
on the zoth of June 1775 on the Defendant. He appeared 
by Attorney in the Beginning of July, the Term ending on the 
5th. On the zoth of October Declaration was delivered as of 
Trinity Term, with Notice to plead within the firſt four Days 
of Michaelmas Term. On the 57th of November the Plaintiff 
demanded a Plea, A Plea of Privilege, to be ſued in the Ex- 
chequer only, was filed on the ſame Day. He producing his 
Writ of Privilege, and pleading it /ub Pede Sigilli. And at the 
Time of filing it, the Officer made a Minute The Defend- 
*« ant hath a ſpecial ;Imparlance.” Which is thus entered on 
the Record immediately after the Declaration. 


And the ſaid 1 Monſon Watſon Lord Sondes, ſaving 
t and reſerving to himſelf all and all manner of Exception as tc 
&* the aforeſaid Declaration of the ſaid Alexander, in his own pro- 
* per Perſon comes and craves Leave to imparl to the ſaid De- 
* claration of the ſaid Alexander, until on the Morrow of. All 
Souls, and it is granted Him, &c.” Then follows the Plea, to 
which thePlaintiff demurs, and the Defendant joins in Demurrer. 
And now, before any Argument, but on the Day when it ſtood 
in the Paper to be argued, | 


Walker fo the 8 moved, to ſtrike out the Words, 
Saving and reſerving &c, to the Word Alexander, and. inſerting 
in their Stead theſe Words, © Saving all Advantages and Ex- 
* ceptions whatſoever, as well to the Writ and Declaration, 
* as to the Juriſdiction of this Court.” And alleged, that where 
the Defendant is not obliged to plead within the Term, from 
the late Delivery of the Declaration, the Prothonotary muſt 
of courſe grant a ſpecial Imparlance, if applied for within the 
firſt four Days of the next Term. Ccohes Notes 78. 1 Barn. 

| „„ | 241. 
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241. Napper and Biddle. And the Imparlance muſt be ſuch 
48 ſuits the Nature of the Defendant's Caſe. 


| Greſe for the Plaintiff ſhewed Cauſe, that there are three Sorts 

of Imparlances. 1ſt. A common Imparlance, which is entered 
of courſe. 2d. A ſpecial Imparlance, which is granted by the 
Prothonotary. 3d. A general ſpecial Imparlance, ſuch as is 
wanted by the Amendment at preſent prayed; and which can 
only be had by Motion to the Court. 


This is never granted to let in a Plea to the Juriſdiction, which 
ought to be before any Imparlance. Gilb. Hit. C. P. 151. 
170. A general ſpecial Imparlance ſhall not be given, to ouſt 
the juriſdiction of the Court. 22 Hen. 6. 7. pl. 9. He alſo 
cited Sid. 29. Barnes and Lord Ward. 2 Roll. Abr. 27 5. Raym. 
34. Hardr. 36 5. | 


n 
5 5 
Rr: — PE. . - C * A 
PPP 


—_— 


Wentworth and Squib, 13 W. 3. Lutw. 46. 12 Mod. 529. — 
15a Caſe in Point. The Defendant had an Imparlance . Salvis | 
b omnibas & omnimodis Exceptionibus & Advantagiis tam ad 

* Furifarerionem Curiæ quam ad Breve & Narrationem,” and | 
then pleads the Privilege of the Exchequer in Abatement. The 5 1 
Court held that ſuch an Imparlance ought not to have been f 
granted by the Prothonotary, and gave Judgment of Reſpondeat 
Outer. Powel ſaid, After a General Imparlance, one cannot 
plead in Abatement at all : After a Special Imparlance, | | | | 
(Safois Exceptionibus tam ad Breve quam ad Narr') one may [ 
plead in Abatement of the Writ or Count; After a ſtill 
ore ſpecial Imparlance (Salvis omnibus Eæceptionibus & Advan- 
tagits guibuſcungue) as in Hardr. 365. one may plead to the 
juriſdiction of the Court. But this Sort of Imparlance ought ; 


2 ©, 
r e 


not to be granted by the es. but only by Leave of 
; the Court. 

; There is no Inſtance of an Application to any Court for an 
; Amendment to ouſt the Court of its Juriſdiction ; or to ſupply 
: the Omiſſion of aſking Leave to plead ſuch a Plea out of Time. 
: It is true, they left a Note for a ſpecial Imparlance, but did 


 noth ing more; and we entered this In.parlance for them, The 
Prothonotary i not have granted w hat they nowapply for. Let 
4 them 


A7 - 
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them have (if they pleaſe) the moſt ſpecial Icoparlance which 


the Prothonotary 1 E empowered to grant. 


Beſides they are now too late for ſuch a Plea, and were too 


late even at the Time of pleading it. The Defendant has 


appeared by Attorney, and that admits the Juriſdiction, Gilh, 
151. Whoever would plead to the Juriſdiction muſt appear in 
propria perſons, Here the Defendant, by a ſtrange inconſiſt. 
ent Jumble, firſt appears by Attorney, and then . in pro- 


prid perſond. 


Walker in ſupport of the Rule, allowed, that after the 
uſual ſpecial Imparlance (to the Writ and Declaration) the 
Defendant cannot afterwards plead to the Juriſdiction. But 
when he delivers a Plea to the Juriſdiftion, and at the ſame 
time leaves Inſtructions for a ſpecial Imparlance, the Officer 


ſhould make out /h ſpecial Imparlance as will ſuit the Cir- | 


cumſtances of the Caſe, without any Application to the Court, 
The Court has delegated all their Power to their Officer. And 


the Caſe in Lutwych & 12 Mod. is a very extraordinary one. 


which holds the contrary. Though the Declaration is of Trinity 


Term, we have uſed no Delay, and the Court, in ſuch a Caſe, 
will take Notice of the true Time of it's Delivery, and avoid the 
fictiticus Relation, as was done in the Caſe of Lord Haliſax, re- 
ported by Wilſon. As to the Appearance by Ts} that is 
not a Matter now before the Court, | 


De Grey Chief Juſtice. 


There is no Difficulty in this Caſe. Every dilatory Plea is 
held ſtrictly to certain Rules. They muſt be offered in the 
firſt Inſtance, and pleaded without any Repugnancy. They 
cannot be pleaded after a general Imparlance, becauſe whei) you 
aſk a Favor and gain Time, you admit all before to be right. 
To avoid the Injuſtice that might ſometimes happen by adhering 
too ſtrictly to this Rule, two ſpecial Manners of imparling are 


allowed ; there being three Kinds of Imparlances i in all. 1 


firſt Sort of ſpecial e fave to the Defendant the Right 
of excepting to the Writ and Count, and theſe are granted of 


The other Sort of ſpe- 


courſe upon Application at the Office, | 
| | es cla 


2 


\ Officer, the Defendant having no Attorney preſent ; 
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cial Imparlances (which ſaves all manner of Exceptions, and 
among the reſt, the Exception to Juriſdiction) is diſcretionary. 
It muſt depend on particular Circumſtances, which are left to 
the Deciſion of the Court. The Caſe cited by Brother Gre/ſe 
from Lutw. and 12 Mod. is deciſive. 


Here is no Surprize in this Caſe: No Preſſure in point of 


Time. The Defendant might have moved the Court within 
the firſt four Days of Michaelmas Term; and not having done 


fo, it is his own Laches, which are never relieved againſt on a 


dilatory Plea. Beſides, the Defendant having appeared by his 


Attorney, as 1s ſhewn by the Filacer's. Book, cannot now plead 


to the Juriſdiction in his proper Perſon ; therefore this Motion 


muſt be uſeleſs. 
The other Judges concurred, and 
Rule diſcharged. 


After which, it being impoſſible to ſupport the Plea upon 
the Imparlance now entered, the Court without farther Argu- 
ment, gave Judgment of 

Reſpondeat Ouſter. 


Rutile againſt Hichacock. 


F Dea being arreſted by ka Landlond for Rent 
1 on the zoth of March 1776, ſent for Ruſſe the Plaintiff 
to bail him; who inſiſted on a Bond and Judgment, as a Se- 
curity for the faid Rent, and alſo for another Sum which will 
become due next Mich 4 and for which he was alſo bound 
for the Defendant. This being agreed to, Grant the Landlord's 
Attorney was ſent for, who filled up the Bond with the Date of 
February 1. and the Warrant of Attorney as on February 3: 


1n order to enter Judgment as of Hilary Term. 


Both were executed in the Preſence of Grant and the Sheriff's 
The 


Plaintiff entered up the Judgment and took out Execution on 


the 15th of April following, which was ſerved the ſame Day. 
Yor. IE | | 5 0 The 


Judgment 
confeſſed in - 
order to in- 
demnify Ball, 
ſet aſide; the 
Warrant of 
Attorney 
being execu- 
ted, no Attor- 
ney for the 
Defendant 
(who was in 


Cuſtody) 


being preſent. 
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1098 Faſter Term 16 Geo. 3. C. P. 
The Court thought this ſo ſhameful a Tranſaction, and elpe. 

cially being under the Maſk of Friendſhip, (though it's principal 
Illegality conſiſted in taking the Warrant of Attorney to confeſ 
Judgment, from the Defendant when in Cuſtody, without the 
Preſence of any Attorney on his Behalf) that they ſet aſide the 
Judgment and Execution as irregular, and ordered a Reſtitution 
of the Goods, with Coſts, : 5 


* 


Atterbury againſt Benſon. 


| Judgment HE Plaintiff ſigned Judgment, becauſe the Iſſue was 


| cane be not paid for. The Defendant alleged that the Plaintiff 


1 charged more than was due. Gree for the Plaintiff admitted the 
ür the Plaintiff Fact, which happened through a Miſtake of the Attorney; but 
e " infiſted, that was no Reaſon to ſet aſide the Judgment; the De- 
fendant ſhould have paid the Demand, and afterwards have com- 

pelled the Plaintiff to refund. Ryder and Somerfield, M. 7 Geo, 2. 


Code 93. P. R. 230. 


But per Cur. A more recent Caſe, Gardner and Goodal, 

P. 14 Geo. 2. 2 Barn. 199. exploded that Doctrine and very 
rightly. It a Plaintiff be inſolvent, how is the Defendant to 
get back his Money? It is ſufficient if the Defendant be 
ready to pay all juſt Demands. We think the Plaintiff's Judg- 
ment cannot ſtand; being grounded on an Overcharge. But 
as it does not appear that the Defendant tendered what was 
juſtly due, or declared himſelf ready to pay it, he is not intitled 
to Coſts. © RD ” | 

Judgment ſet afide, without Coſts. 


The End of Za/er Term 16 Geo. 3. 1756. 
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tif es on ch the Bene of Thorne apainſ? Lord and Sher 2 2 2 | 
- 272 188 . . ue mee. 4 = 4. 
JTJECTMENT, as Heir at Law to 7 bomas James Selly/4g role rf * a cf a | 
e 2 the 4 Eſq; (Son of Mr. Serjeant Selby) who died A. D. 1768, in icon ger 1 
oy N 5 poſſeſſed of a conſiderable real and perſonal Eſtate, the Nu . Iz 
” 5 Bulk of which, by Will dated the 18th of Auguſt 1768, he de- — A, 
ee viſed to his right and lawful Heir at Law, for the better finding — 9 | 
„ ps free of whom, he directed Advertiſements to be publiſhed in ſome 2 i | 
9 1 n- of the public Papers immediately after his Deceaſe. And charged 25 7 aa f 
the ſaid Eſtates with his Debts, Legacies, &c. to be paid by et 2 4 . we Ez - 


n 54 «« But ſhould it fo happen that no Heir at Law 1s found” he 
5 bade, .conſtitutes and appoints William Lowndes Eſq; to be his lawfu 4h 

E- Heir, on condition he changes his Name to Selby, and gives him He , Het 
7 Halbe ſaid Eſtate, ſubject to the Charge aforeſaid. And deviſes os Ae 
Din another Eſtate in Mzddleſox to Lord and Flies his Executors in eee | 
| H R' truſt to ſell, for which Eſtate this 8 was brought. era m 
1 25 ets to Hem av none of He Ea ACE eee elne 


On the Trial before De Grey CfHief Juſtice at the Sittings after 2 e, | 
2 


t ; 70 2 
0 14 uch Heir at Law within twelve Months after his . 


CLOS. 


ane 2 


ave Trivity Term 1775. the Leſſor of the Plaintiff gave ſome flight 2733 4, 
ect, Evidence of a reputed Relationſhip between himſelf and the © AG 
a1 C7 CO Ie 
eh, Teſtator, and of Acknowlegments that the Thornes were his . : i 
{ 7 


-,,,1:ne,) Heirs at Law, but made no Deduction of Pedigree, nor was "gs - Ar i 
is able to ſtate how that Relation aroſe, or who was the commons . He au. 


AC 
/ te. Anceſtor, or whether any Anceſtor of Thorue was Brother Aer 
4 3,7. or Siſter to any Anceſtor of Se/by, The Jury found for = 25 ell 
2 Q iy ap . Hh ace Err 22 7 6 7/1 . ; 
* Fo rie, av cer Phe (Dec lirra fa 
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E f as e eln laſt Michaelmas Term, Whitaker and Davy moved for , 
.. 2 . ee, new Trial, as well upon the Imperfection of the Evidence, ag 
n „ alſo upon the Principle, that in order to recover an Eſtate by 
. 2 A Deſcent, it is neceflary to ſtate ſome Pedigree to the Jury, and 
thaw how the Leſſor of the Plaintiff claims to be Heir. Elke, if 
a mere Apprehenſion of the Deceaſed that A was his Rela 
or was his Heir, be ſufficient, it might Earry *the Eſtate . 
to the Rules of Deſcent, to the Half Blood, to the maternal 
inſtead of the paternal Line, &c. and would introduce 


5 . 52 _ A las 7 -2 Perjury. 7. 2 * | 
ro, + ae A; „ 


ute, 
CE; 1 4 JINo t ap ewn till Hilary Term, when Hill and Gros 
foo? / for the Leſſor of the Plaintiff cited a Caſe at Leicęſter Affiſes of 

7 e, exwton and the Corporation of Leiceſter and the Attorney General, 

Aab r eight Years before, where there was no Deduction of Pedi- \ 
Fe , _ wa Fae. : free, but the Leſſor of the Plaintiff obtained a Verdict, becauſe it 
e, . Zar, el proved that the Deceaſed uſed to call him Couſin. And ano- 
PA Wh between Newton and Newton at Derby, where no common 
ee, 1 Anceſtor was ſhewn, but it was proved, that the Deceaſed and 
C _ * yßthe Claimant were deſcended from two Brothers, which Party 


4 


4a; 


. AC: B. held ſufficient. 
. . s pt ial of Je ego ee ,, eee, e. 
„The Court took Time to conſider till this preſent Term, 


2 22 when not being able to agree in Opinion concerning the Ne— 

28 £799 1 . that a Perſon” claiming to be Heir ſhall ſtate in Evi- 

z c. be (77 dence a Pedigree, either proving the Deccaſed and the Claimant 

. lacan f,, to be deſcended from ſome common Anceſtor, or at leaſt from 
15 two Erothers or Siſters (which was allowed to be an immediate j Hen 

3 4 Deſcent) or whether vague Evidence of Heirſhip, without 410 

{ ſach Deduction, is proper to be left to a Jury; and the4/I5 

WT: «13, whole Court being clear, that the Evidence now given was 42.2, 

too looſe and inſufficient to prove even general Kindred to the 29, 

Teſtator, they made the Rule 


g 


» een uu 8 78 


| . Abſolate for a new Trial. 
Py | | | | | — £4240 


But it never was tried again. 


IB | 7 peo; [N. B. The Judges, who thought the Deduction of Deſcent Hale, 
EMI 1 was neceſſary, held (in their private Conferences) that the ſame e 


IT * which ought to be blade in real Actions, mult now be given in 
E Evidence 


J. 7 — — 3 
5 * 2 22 de e 
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Evidence i in E jectment, in order to make out a Ti ithe by Deſcent. | 
wr And they relied en Bro. e. 13. 2 Weſt Symboleogr. 65. 
| 1 Cs. Eutr. $965 59% Thelval. . 80 11. Dyer 79. Fitzh. 


SA nA dane 
Co. Entr. 7 7. for 5 2 Cafes in which uction an” 


1M ee was Wieg!fo Heard and Baſkerville, Hob. 2 X (2 | 
} 2323 Fenks's 74 90 9. Cor. 1 51. Edwards and Rogers, | 


Fe Fon. 0 Dube of Neucaſtle and Wright. 1 Lev. 190. 7 
1 Kellow and Rowgen, 1 Show. 2 Cartb. Fi Denham and Tx J. 


3. Stevenſon. Sal. 355. 6 Mod. 
i ebb. Joe. ger. 


ie ul rates "wh 855 ain 8 . : *. Jets a | 
CAP ne 58 J e Te | 


/ ASE reſerved at the Sittings before 67 Juſtice. In Debt que 
Þ Declaration in Debt ſtates the Statute of Queen Elizabeth ff fr 2 2 1 
ha, made in the Seſſion of Parliament begun the 29th of October Pac" wage | 
A. R. 28. which enacts, that if any Sheriff or other Officer 57 ing «Fi. , 1 
M-:4,takcs for ſerving any Execution directly or indirectly more than eee _ 5 ra | 
4 125 fer every 206. 155 to 1004. and G0. for every 205. more, 2 1 HD, 9. PT) 
Ling, ke ſhall forfeit treble Damages to the Party grieved, and 40/ 2 was Th J 
.“ to the King and the common Informer. And that one Richard 1 2 4 
Thomas, in Trinity Term 15 Geo. 3. recovered by Bill in the mut alſo | 
King's Bench againſt one Foſeph Moreing 51 J. 12s. Debt and 
6/. 105. Coſts; which Judgment being in full Force, the ſaid 
Richard Thomas on the 29th of May 15 Geo. 3. ſued out a Peri 
facias upon the ſaid Judgment, to levy the ſaid Debt and Coſts 
_ rcturnable the Friday after the Morrow of the Trinity; which 
„bee cauſed to be thus indorſed, © Levy 32/7. 6s. beſides the 
* Poundage.“ That the Writ was delivered to the Sheriff on 


7 
7 


1 

12 tte 14th of June, who made a Warrant to the Defendant Smirh 
* and / to levy 327. 65. which was delivered to Smith, being 
1740 a Sheriff's Bailiff, who levied the ſaid Sum beſides . 


42 * 8 = - 

On Nil Debet ena and Iſſue thereon, the Plaintiff at the 1h F/ 1 4 
Trial gave in Evidence the Fi. facias endorſed to levy 321. 63. * 
© beſides Cofts of levying, Sheriff” s Poundage, Ofece Fres, &c. A 2 ee 3 


and the Sheriff's Warrant to the 1 endorſed in like 22 
Not. IL | | 
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a Term 16 Sede 4 4. C. P. 
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N | Manner. Alſo a Receipt from the Dufentiane to Moreing of the 
: * | 14th of June 1775 for 351. 45. for Damages levied on the 


Writ of Fi. fa. which Receipt the Defendant then explaiyl. 
i Debt - -' 32, 6. o.) Vl 
Poundage 2 x 4. al 
Levy Money = = = = idr, 1 0 * 354.44 
Man i i Peſſeſſi ang 1 708, gs OI E 


on the part of the Defendant it was | objected OD 
itt. That the Statute of Elizabeth, as publiſhed: 17 de King 
Printer, appears to have been in the 29th and not Bs s, 

2pth Year Ne et Reign. | 21 


32 
1 _ 

1 
— — 


2450" That the Jupaitne was not . otherwiſe chan by 
the Fer: atis. | | 


34. That the Indorſements on thus Fieri facias and Warrant | 
differ from cho ſtated in the Declaration. 


— : I-36 p 1 \ f# * 
212 5111 


9. Qs. In what PHE it was proved to have been che Practice of the 


Z mf Chang  *Ofike, at leaft ever ſince 1694, for the Sheriff's Officer to 
AMP. _ rag 5 take 2 Guinea Levy Money, when the Goods were ſufficient _ 
Execution, | to anſwer it. Alſo that where a Judgment is recovered 664 
R for the Penalty of a Bond, as in the Cafe between Thomas a 77 
„ and Moreing. the Plaintiff takes out Execution at his Pe- 3 


ril, and that the Sheriff conſtantly takes for the Charges 
of levying beſides Poundage. And that the Prothonotaries 
always allow the Otficer, in the Taxation of Colts, one 
Wöfnes for LE _y Money. | 491. 


. pon the \ * Kate: the Plaintiff 1 18 intitled to recover ? 
* A 2 . 
5 ' 


- 
'Y T The Sar! The ert would not ſuffer the tt Objection to be argued; 


1 Leſpecting the the Fact being (as appears from. the Lord's Journal, that the 
< *Extorticd of 
. Sheriff's Offi- Parliament met and fate on the 29th of October 28 Alix. was 


| er ee adjourned {de Die in Diem) to the 29th. of November 29 Elis. 
not 29 Zliz. when by the Queen's Commiliicners it was adjourned (not pro- 


5 fog: 
. 9 rogued) to the 15th of Feb: ary following and on the 1 zth 


Ok of March this Act paſſed, among others, and the Parliament 
8 ; | Was 


i. 


f 


| the Plaintiff (who might levy the whole Penalty at bis Peril) Jin. 1. 


{th Judgment is only Inducement, like a Leaſe of Tythes in 7 $477 lt 


Y 
I 2 
7 


Trinity Term 16 Geo. 3. C. P., 1194 


_— 8 


was — The Objection has 8 cw 1 the 


Point ſettled 1 And. 294. Statute of 35 Eliz. c. 5. (Raſtel) 


4 loft. 7. Raym. 1. 2 Mod. 240. 3 Lev. 332. Shinn. 363. 
Salk. 331. a | V 


The 1b Objection (which was the great Point in the Cauſe 
was alſo not decided, nor fully argued ; becauſe the Cafe was 
determined on the Defect and Variance ſtated in the ad and 3d 
Objections. Elſe the following Caſes might have been material. 
Empſon and Bathurſt. Hutt. 53. Walden and Veſſey. Latch. 1. 
58 Palm. 399. Popb. 173. Lifter and Bromley. Cro. Car. 286. 
"SY Fon, 307 Pape and Hayman, Sinn. 363. Comb. 219. 220. 

It was argued on the 2d and 3d Objections in > Ui and the 


laſt Term by Glyz and Hill for the Plaintiff, 4nd Maſter, Sor” 
the Defendant. | | 


A N 
1 1144 


C For the Plaintiff it was urged, that the Fi. Ja, infit's Na- 
ture imports a precedent Judgment. That it was not neceſſary 


to aver any Judgment in this Action; and where there is an 


Averment in a Declaration that is not neceſſary to maintain the 
Action, the Plaintiff is not bound to prove it. Hill and Holl. er 
P. 19 Geo. 2. in the King's Bench. Buller's Ni 1 ; prias 164, , Here 2 217 4 4 


n Action by the Leſſee againſt the Farmer for Subtraction 2 7 
againſt the Statute, Where the Leaſe need not be proved exact- 77 . 


bs as laid. Cro. Fac. 328. Mheeler and Heydon. And the Ms MG oP * | 
Variances {tated in. the 3d Objection are immaterial and r. f AD | 


For the Defend⸗ ant it was inüiſted, that the v ariances were A. fe. 
very material; for the Indorſements are an Authority "Bat, d » 


to the Sheriff to levy. enough to diſcharge the Levy Money as 7 2 
well as the Poundage; and are alſo an Authority from the She. v7 nn 


rift to the Defendant. And as to the Judgment being not ne- 9 


ceſſary to be ſtated, why then is it ſtated. at all ? If ſtated it 


: muſt be proved. Crawley and Bleuett. 12 Mod. 127. Caſe / — 7 


tor, falſe Return on a Fi. a. The Plaintiff having declared on 


2 Judgment, and given in Evidence a Copy of a Record, which 
having no Placita coram Sc, the Plaintiff. was. nonſuited. So 


in 


— 
— 
———_——— —— —_— 


I . — 
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1104 Trinity Term 16 Geo. 3. C. P. 


—— 
8 


0 . 00 in Martin and Podger. P. 10 Geo. 3. in the King's Bench. 
0 Held that in Treſpaſs for taking the Goods of a Stranger, if 
the Defendant juſtifies as Sheriff's Officer under a Fi. a. he 
maſt prone the Judgment, and produce. a Copy of it. | 


De G50 Chief Juſtice. It is :opathble to get over this Ob- 
jection. There is no Occaſion to determine whether it Wag 
neceſſary for the Plaintiff to ſtate the Judgment; though it 
ſhould ſeem, that though a Judgment may be inferred from the 
Fi. facius, as between the Parties to that Suit, yet not ſo 
againſt a Stranger. Ld. Raym. 733. And both Plaintiff and | 
Defendant, in this Action, are Strangers to the Judgment be- 
tween Thomas and Moreing. But in Fact the Judgment 7s ſtated, 
Au. Whether it ought to be proved? A Difference has been 

2 Sl rightly taken between material and impertinent Averments ; and 
Fi e 1 it is ſaid the latter need not be proved; though the former 
1 8 19.15; Wo mut Peczuſe relative to the Point i in Queſtion. Here the Caſe 

of Crawley and Blewet is in point Holt would not have non- 
75 9 L 1 a an} uited the Plaintiff for an imperfect Proof, of what needed not 


=. 7 bow 920 have _— ee at all. 4 2 e. * Ab --/Yt 


f aA t 777 , 7 
i: by ſire Have 422 , 1 $0 Luo EC pres 2 Faro. 5 
„ le e 5 215 ce e ſeme Opinion. As the Judgment is ſet 


| n it ought to A proved, If you will ſet forth the Com- 
Of IH. mencement of a public Act of Parliament, you muſt prove it 
| though you migat have omitted it. | 


Blackflone Juſtice of the ſame Opinion, either this Judgment 
muſt be proved, or the whole Allegation thereof rejected as Im- 
pertinence and Surpluſage; Now it the Allegation of the 
Judgment be ſtruck out of the Declaration as at preſent framed, 
then the Fieri factias wil! be imperfectly ſet forth; for it re- 
fers all along to the Judgment which was previouſly alleged. 


Nares Juſtice of the iame Opinion. In Replevin, if the 
Avowant goes up higher in ſetting out his Title than he needs 
to do, he muſt prove the Whole. 
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Tiny erm 16 Geo. 3 
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I ir65; 


E222. 


Smedley again}; Hill Excemris. 


| Cast os againſt the Defendant as Executrix of Fohn Hill . 


Huſband for a ſimple Contract Debt. The Defendant p/cads 
four Judgments in the King's Bench obtained againſt her, as Ad- 
miniſtratrix of her Huſband, amounting to 937. 95. 4d. and that 
ſhe. has fully adminiſtred all that has come to her Hands, 
except to the Value of 5/7. And that ſhe hath not, nor had at 
the Time of ſuing the Original or ſince, any Goods &c, except 
to the ſaid Value of 5/7, which are not ſufficient to diſcharge 

the ſaid Judgments. The Plaintiff replies, that ſhe had and 
hath Aſſets to pay the ſaid Judgments and alſo the Plaintiff's 
Debt, and Iſſue was Joined thereon, 


On the Trial before Nares Juſtice, the Plaintiff proved Y34 / 
in the Defendant's Hands, which gave a Balance of 40 J. 10 6. 8 d. 
beyond the Judgments, and the Plaintiff had a Verdict for that 
Sum. The Defendant offered to prove, that She had paid the 
Funeral Expences and other Debts of the Deceaſed to more than 
the Amount of 40 J. 10s. 8 d. before the ſuing out of the 
Writ, 


DV-2, X 


On 2 Stecial 
Plenc Aamiui- 
ffrawit if 
Aſſets are pro- 
ved in the 
Defendant's 
Hands, he 
may give 
Evidence of 
the Payment 
of other | 
Debts, with 
thoſe Aſſets, 
previous to 
the Action 
brought. 


AY: 
& 
7 47. 


But the Judge refuſed to admit ſuch Evidence, ap- 


prehending this not to by F a Plea of Plene Admini- 


is always eſteemed equivalent to the other. 


| nn. 


Gr:fe moved to ſet aſide the Verdict, and enter a Nonſuit in 
it's Stead; becauſe this, though not a Plea of Plene Admini- 


flravit. generally, yet was a ſpecial Plene Adminiſtravit, which | 


Hewlett and Fra- 
mangham, 3 Lev. 28. The Court granted a Rule to ſhew Cauſe, 
why there ſhould not be a new Trial, without Coſts for Miſ- 


direction. 


Davy 1 Walker fhecenal for Cauſe, that the Iſrue is s joined 
on the Replication, which takes no Notice of any former Pay- 
ments, and that every thing is to be taken ſtrictly againſt the De- 
fendant, who appears on ti Pleadings to be Executrix, de ſon fort. 


But per Gould and Blaciſione Juſtices, that makes no Differ- 


ence, with regard to her Protection by the Law, in paying the 
V-04 Ih 5-0 


Debts 


1186 Trinity Term 16 Geo. * 85 b. 


Debts of Strangers, ä to the Rules of 8 Sn 
A is not allowed to retain, or prefer any Debt of Fad 

110 own. And as to the principal Queſtion, the Iſſue on the 
Repitcation is clearly, whether at the Time of ſuing the Writ 
ſhe had Aﬀets. Aſſets are proved to be in her Hands TY 
fore the Action brought. She may certainly anſwer this, by 
"thewing that ſhe had paid thoſe Aſſets away before the ſuing out 
of the Writ. There 1s in this reſpect no Difference between 

3 pleadin 8 a 87 and ſpecial Po Adniniſravit. 


DF . bu Chief Juftice abſent. 


Nares Juſtice wich great Sande admitted le Determination 
b be wrong; and cited a Cafe before Willes Chief Juſtice, P. 
28 Geb. 2. e Ad Greenway, wherein ſuch Evidence was 
f admitted. | 
141458 = d a 4 4) | Rule abſolute: 
s R | 


14 7-2. 7 . Perkins 2 . 2171 Kempland, and Others. 
PRES 8.0 S7 WU we 2. CU ned 
Annuity 7D moved that the Sheriff might return to the Defend- 72 A 
Bands 7 ant Nempland 44 l. 7 s, being Money paid to him by the J. 


teited before. 
3 „the Bank- a to obtain his Diſcharge from an Execution, where- 
ruptcy, | 
hould be va- with he was charged for a Twelvemonth's Arrear of an Annuity v4 
Cw 


lued and 
5 Chana iii. of 40h, and Coſts, due'on an Annuity Bond, and accrued fince 


the Coramiſ- the Defendant's Certificate as a Bankrupt had been wed. The 00 


ſion. If not nol 
for! Sited til Facts, as then ſtated, were as follows. | e, 
Ter, it can- | Yo: 


not be fo 


ne 115 wa On the 18th of 3 1770. The Defendant and Sir Vi. 
may be taken ham Defſe, in conſideration of 240 /, (for which Kempland alone 
Poder mo rag ſigned the Receipt on the Back of the Bond, though Davy al- 
ment thereon. Jeged he acted only for Deſſe, who being a Banker did not care 
Tn 7 to appear to be the Borrower) gave the Plaintiff a Bond of 480 /, 

[exe of to ſecure an Annuity to Per#/ns of 40/1, payable half-yearly for 


Kempland's Life: which Deſſe paid up regularly to the 18th of 
4a OA. _ ba e i 1775. | 


ber Athi, at's £5 Ira a eiiien of Bankrope i iſſued 
7 agairtit Kempland. The Plaintiff ſaid he ſhould look upon De/f, 


13 Wy. o 5 l They / Gus for 115ho0 __— A 


3 n He ie, 


eee A eee 9 Hou. Erde by __ 


4 2 A Way Wo 22 #7 — eee 


, Ne. 777 Py Ho vame- wit e,. s IT” Bal = 
Ee Syd and ha: 2 1095 be An 


2 TRA 
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8 his Paymaſter, and did not prove any | Part of his BN * 
the Commiffion; though a Quarter's Annuity became due on 
the 18th of April 1773. And  Kempland's Certificate, was al- 
1 on the 15th of July 1773: 5 


In June 1775 Sir William Def became a Bank ad 
the Plaintiff did not prove his Demand under that Commiſſion, 

though a Quarter s Annuity became due on the 18th of April 

1775. Deſſe has ſince obtained his Certificate. And-on the 

27th of May 1776 Kempland was arreſted. in Execution for a a 

Year's Annuity due the 18th of Fanuary 1776, and 745 the Fo 
Money in Queſtion to be Acne, 


r A 2 ̃ bad "ABS eee nn 


Davy for 8 Defendant infinted ho ph "Td minke 
have been proved under the Commiſſion, was covered by the 
Certificate, and that this Annuity ought to have been valued, 
and ada under the Commiſſion. I Aff. 1. 2 Fes. 490. | * 


Oroſe for the Plaintiff obſerved, that the Annuity was payable 
half-yearly, and not quarterly; ſo that Payments having been 
regularly made, up to the 18th of January 1773, nothing was due 

at the Time of the Bankruptcy nor even of the Certificate. And 
if nothing then due, there was nothing to be proved under the 
Commiſſion, ſo that there is no Bar to the preſent Action. 
Tully and Sparkes, Stra. 867. Ld. Raym. 1546. 1570. Hockley 
and Merry, Stra. 1043. Cruikfhank and Thomſon, Stra. 1160. 
Chilton and Whiffen. 3 Will. 13. | 


The Court (Gould, Blackftone, and Nares Juſtices, abſente De 
Grey Chief Juſtice) were of Opinion, that as the Bond was not 
forfeited at the Time of the Commiſſion iſſued, there was no 
Debt then due in Law; but it was a mere Contingency, which 
might or might not become a Debt in fuzuro. All the Caſes in 
Chancery are where the Bond is actually forfeited, 'to redeem 
which Forfeiture, it is allowed that a Value be ſet on the An 

nuity. But neither there, nor at Law, can the Debtor be pro- 2 So 

_ tected for a Debt that ariſes after the Date of the Commitiion. 2 G , 
do reſolved in Zawas and Hockley, C. B. M. 13 Geo. 3. And H C 
therefore they C 0 the Rule. Ts Aa I 939 < 


A f terwards 


OO on AP a, 
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oy = 
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n 
* 
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The Defend- 
ant cannot 
take advan- 


. tage of a void 
Condition in 


I a Bond, wi n- 


OU SF * 
N. nF 
pirading it. | 


e. 


Afterwards Davy ved it again, when the Court was full, 
having obtained Affidavits, which ſhewed that the Caſe was _ 
properly ſtated before; ior that the Bond had been irequently 
torteited, by Non-payment of the Annuity when due, though. 
Sir William Deſſe (who dealt with Perkins for Coals) uſed to dil. 


charge the Arrears of the Annuity and the Coal Bill together, 


And one Receipt was produced of the 1ſt of February 1773, for 
Coals and for the Annuity “ due on the 19th of January laſt.“ 

And he infiſted, that the Bond being once forfeited at Law is always 
conſidered as forfeited. 1 Alk. 115. 118. 251. And accorg- 
ingly Judgment was entered up againit Kempland and Deſſe, upon 
this Forfeiture (though all. Arrears were paid) on the 24th of 


: Apr i] 1773, aſter the Commiſſion, but before the Dividen ad, 


Grofe contra. That Accept of the Arrears was a Waiver 
of the Penalty. Perkins could not have made Affidavit to hold 
Kempland to Bail on this Eond, till another Half-Year's Payment 
became due. And that there is no Inſtance of an Annuity's 
being valued, unleſs where Judgment was entered! up ae the 


Ban kru pony: 


But by De Grey Chief Juſtice and the whole Court. The 
Defendant has made a new Caſe, which is now as clearly ir 


him, as the former was againſt him. The Bond, being forfeited, 


became a Debt at Law. The equitable Redemption of that 


Forſeiture, by Payment of the Arrears and the growing Annuity, 
was the. proper Subject of Valuation. And the Debt, fo ap- 
preciated, ought to have been proved under the Commiſſion. 


The Conſequence of which is, that the Defendant (having ob- 


tained his Certificate) ought not to have been taken in Exe- 


cution, nor of courſe to pay for his Diſcharge. 


Rule abſolute. 


Colton againſ. Goodridge. 


E BT on Bond for 200 J. Plea Non eff Factum, and Iſ- 
ſue thereon. On Trial at laſt Exeter Aſſizes, before Eyre 


B. the Condition * to be, that if the Defendant during 
the 


1 
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the Life of the Plaintiff married any 1 Woman, then on 
Payment of 1007. to the Plaintiff the Bond to be void. Elſe 
to remain in Force. A Verdict for the Plaintiff, ſubject to the 
Opinion of the Court, whether he ought to recover? 


Groſe for the Plaintiff inſiſted, it was not neceſſary for him 
to ſnew that the Condition was a good one; but that the De- 
fend ent cannot take Advantage of it, upon Nen eft factum. He _ 
ſhould have prayed Oyer of the Condition, and demurred. 5 
Co. 119. ä Caſe, 1 Show. 2. Hob. "208 


Davy, for the Duſt :nfiſted, that the Bond was void 
and ſo not his Deed. In Lowe and Peers, P. 8 Geo. 3. Burr. 
2225. Upon ſuch an Engagement as this, and Plea of Non eff 
ſactum the Deed was adjudged to be null and void. In Whelp. 
dale's Caſe, a Diſtinction is taken between Bonds void at com- 

mon Law and by Statute; to the latter you muſt not plead 

Non eft factum. | Blackſtone Juſtice. In Bro, Non eft factum 
14. the Caſes put, where one is to plead that. the Bond is 
void, and not to plead Non eff fafum, are both of them 
Caſes upon Statutes ; but it is not ſaid, there is any Diſ- 


tinction in Caſes at Common Law.] 


 Groſe in Reply obſerved, that Lowe and Peers was an Ac- 
tion of Covenant, upon a Contract, the whole of which 
appeared on the Face of the Deed, and alſo upon the De- 


| claration. 


De Grey Chief Joktics was of Opiniod that the Verdi& for 
the PlaintiF muſt ſtand. Order and Method, (according to the 
Caſe in 5 Co.) ought to be obſerved. Unleſs Oyer be prayed 
of the Condition, no Matter of Law can ariſe, On the Iflue 
of Non eft factum, only Queſtions of Fact can be tried. See 
Pigat's Cale. 11 Rep. 26. 6. | 


Gould, Black/tne, Nares Juſtices of the ſighs Opinion 


Poſtea to the Plaintiff, 


You, II. : 5R e 


— 


I'110. Trinity Term 16 Geo. 3. C. P. 


The King again Hall. 


Attachment 0 = HE Court had granted an Attachment againſt him laſt Hi 


For arre ting | 7 . 
tie Plaintiff Jay Term, for a Contempt in cauſing one Cameron (who had 


while attend- 


N brought an Action againſt Leycroft, which was referred at N; ifs 

tors under a prius, and the Order made a Rule of Court) to be arreſted at his 

Ruleof Court, N 

on purpole to Suit, while he was attending the Arbitrators, on purpoſe (as it 

ei was ſworn) to prevent him from being heard by the Arbitrators, 
and thereby to obſtruct Juſtice. He was arreſted on this At- 
tachment, and examined on the 24th of June by the Secondary 
for ſeven Hours, but not having Time to complete his Examin- 


ation, he on the 25th gave Notice of Bail, for the 26th, being 
Row laſt Day of 3 Term. 


Day 3 hat this was not ſufficient Notice, not being 
two Days, according to the Rule of Court. | 


3 But the Court held, that the Rule did not extend to criminal 
Noticc er Caſes, but it was diſcretionary, Reaſonable Notice is ſufficient, 
6 bg . and theſe Bail live in Holborn. Nor, in criminal Caſes, is any 
required; por Juſtification requiſite. So they entered into Recognizances of 


ny ſuſtiſica- ; | 
any Juen 20 /. each and bailed the Defendant. 


tion of ſuch 


Bail. 
Newman ara: nf Goodman. See page 1093. 
. Ae, 
Aſter dude A K E R moved for Coſts for not going on to T 10 in 
of a Nonſtit, a Writ of Right. Which was oppoſed by Groſe, who 


no Calls for 
not Proceed. 


urged, that no Act cf Parliament gives Coſts on a Writ of 


zn Aa Writ of 


ing to Trial Right. | 
; 4 
Right. | | 


Per Cur. Coſts for not proceeding to Trial do not depend on 
any Act of Parliament, but on the Practice and Rules of the 
Court. But this Motion is perfectly ew. There is not how- 
ever any Occaſion to decide upon it; for as the Defendant has 
already had Judgment, as in caſe of a Nonſuit (however regular 
tuch Judgment may be) he has made his Election. 


Rule diſcharged. 
Ogilvic 


* 


r 
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Ogilvic again F p15 


Joo be 1 MENT againſt the Defendant on an Annuity, Bond 
in the Penalty of 2 100 J. to ſecure an Annuity of 150 J. for 


two Lives, in conſideration of 1050 J. A Feri facias ſued out for 


2100/, Debt and 63s. Coſts. Indorſed to levy 2100 J. be- 
ſides Sheriffs Poundage and Officers Fees. In conſequence of 
which the Sheriff took all the Defendant's Goods in Execution. 


Davy moved to ſet aſide the Levy for Oppreſſion, but the 
Court maie a Rule to refund the Overplus, beyond what would 
fatisfy the Arrears of the Annuity ; and that the Judgment ſhould 


Rand as a Security, with Liberty to take out Execution as future 
Arrears ſhould ariſe. | | 


The End of Trinity Term 16 Geo. 3. 1776. 


1chacimas Term 
17 Geo. 3. 1776. 


The whole 


on an Annuity 297, 
Bond and f 
Judgment, 

but only the 

Arrears then 

due, and the 

Judgment 

ſhall ſtand as 


a a Security 


for future Ar- 
rears. 


Kinlyſide againſt Thornton, and others. 


the Plaintiff was and is poſſeſſed of a long Term of 
Vears in two Meſſuages, with the Appurtenances in 
9þtalfields, of which the Defendants were his Tenants from the 
26th 


CTION of Cafe in nature of Waſte : ſtating, that 


PET 


47 


Caſe, in na- 
ture of Waſte, 
. will he againſt 
a Tenant for 
Years after 
the Expiration 
of his Term, 
as well as 


Con for the Breach of thoſe contained j in his Leaſe, 


4. . 


r 141-9 — . — OS — — — — 
— 3 


Penalty ſhall 91. A [of | N 
not be levied þ 
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26th of December 1763 to the 24th of June 177 5, and that on- 
the iſt of June 1775 they pulled down and deſtroyed an Ale. 
Houſe Bar, and divers Doors, Partitions, Dreſſers, Sc, part of 
the Premiſſes, and converted the Materials to their own Utle. 
On Net Guilty pleaded, it appeared on the Trial before De Grey 
Chief Juſtice, that the Plaintiff on the 15th of May 1754 de. 
miſed the Premiſſes to one Fuller for twenty-one Years from 
the 24th of June following, in the Counterpart of which Leaſe 
Puller covenanted for himſelf and his Aſſigns quietly. to yield 
up the Premiſſes with their Appurtenances at the End of the 
Term. That the Defendants became Aſſignees of Fuller, and 

had pulled down and demoliſhed the ſeveral Fixtures mentioned 
in the Declaration, to the Value of 107, but yielded up Poſſeſſion 
of the Premiſſes on the 24th of June 1775, when the Leaſe ex. 
pired ; and an Undertenant of the Defendant's took away with 
him a Saſh Door, and divers of the Materials ſo taken down. 


It was objected by the Defendant's Counſel, that, the Term 
being expired, the Action ſhould have been Covenant and not 
Caſe. And (ſubject to that EI the Plaintiff had a Verdict 
for 10/. 


Walker for the Plaintiff argued, that the Plaintiff has his 
Election, to bring Covenant or Caſe. That ſuch Election is 
common in the Law. In the ſame Circumſtances, a Plaintiff 
may have Deb? or Caſe. 4 Co. gs. = Debt or Covenant, 
Cro. Eliz. 797. Caſe or Account, Salk. g. Trover or 
Treſpaſs, Cro. Eliz. 824. Aſije or Caſe, 2 Roll. Rep. 49. 
That Recovery in Ca/e is a Bar in Action of Covenant. 
Yelv. 84. 


Groje for the Defendant, inſiſted, that as the Plaintiff might 
have brought another Action, he ſhall not be permitted to bring 

this. That the Action on the Caſe is not an Action at the 
common Law, but given by the Statute of Ve. 2. Webb's 
Caſe, 8 Rep. 45. Bro. Action ſur Caſe 56, 64. 21 Hen. 6, 55. 
Cro. Fac. 505. And therefore, being only given to ſupply De- 
fects in the Regiſter, it will not lie "tk there 1 is a Writ, apt 


and proper, already in the Regiſter. | 
——_ | "ae 
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De Grey Chief Juſtice, I have no Difficulty upon this Queſ- 
tion. Tenant for Years commits Waſte, and delivers up the 
Place waſted to the Landlord. Had there been no Deed of 
Covenant, the Action of Waſte, or Caſe in Nature of Waſte, 


would have lain. | Becauſe the Landlord by the ſpecial Covenant 


acquires a new Remedy, does he therefore loſe his old ? 


Blackſtone Juſtice. Action of Waſte lies againſt Tenant for 
Years after the Term is expired, only the Writ muſt be in the 


tenuit and not in the feuet. 2 Roll. Abr. 830. It by no means 
follows, becauſe in Caſes unprovided for by the Regiſter, the 
| Statute of Yeſtm. 2. directs an Action on the Caſe to be fram- 
ed, that the Action on the Caſe in general _ not ſubſiſt at 
common Law. 


Nares Juſtice of the ſame Opinion. Gould Juſtice abſent. 


Poſtea to the Plaintiff. 


* Light 2 again Cameron. 

„ere FO, S. OW - I 

HE Defendant was attending his Cauſe ai one Ley- 
croft at the Sittings; and, though his Cauſe was put off 


early in the Day, yet he ſtaid in Court till five in the Afternoon 


to ſpeak with his Attorney, who was engaged in other Cauſes ; 
and then, at the Riſing of the Court went with his Attorney 
and Witneſſes to dine at the King's Arms Tavern in New 
Palace Yard ; and, during Dinner, was arreſted at the Plaintiff's 
Suit. 


Per Cur. De Grey Chief Juſtice, Blacłſtone and Nares Juſtices, 
Gould Juſtice abſent) Such a neceſſary Refreſhment as this, is 
not to be looked upon as a Deviation, ſo as to cancel the De- 


tendant's Privilege redeunde. See Harriſon's Cale. 1 Barn. 278. 


Let him be | 
Diſcharged. 


Yor. H.-:- | | 5 8 | Roe 


A Pany; who 


hath attended 
his Cauſe all 


Day in Court, 


and retires 
in the Even- 
ing to dine 


with his At- 


torney and. 
Witneſſes at 
a Tavern, is 
privileged 

. 

trom Arreſts, 
cauſa re- 


deundi. 


3 —— — U 
n r rr py . 
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Mich, Term v 1 . . 


A Will, ſvf- 
ficient to paſs 
Perſonals, 
and not exe- 
cuted accord- 
ing to he 
Statute of 
Frauds, is 


Roe on the Detaiſe of Reuben img against bas 0 
Pa wlet Heyhoe. 


Eu JE 0 TM EN. T. far Copyhold Lande of one Fermyn Tak 
which-he had. ſurrendered to the Uſe of his Will, and died 
on the 2d of January 1774, leaving (among other Relations) the 
Leſſor ofthe Plaintiff his Siſter's Son, and the © Nofrndant ki 
ene 8 Son, aud his Heir at Law. 


fuse to 
= declare the es 
| hi 11 Sed, te Teſtator beta written with 3 own Hand, | 
: DyYhOId 

Eſtate. And and his own, Name in the Beginning of it, a Paper Writing pu pur- 


— porting to be a Diſpoſition of an Advowſon to G. F. and his 


3 a Heirs, and certain Cloſes of Land (not now in Diſpute) to his 
new Will are : : Es 8 | | 
not a Revo. Nieces and their Heirs, ©* And all other his Lands, Fe. Free- 


[ | ane hold and Copyhold, he deviſed to his Nephew Reuben Gilma 
| 2m. An 7 « the Leſſor of the Plaintiff, and his Heir and Aſſigns _ 
| 7 fe FAX As , « ever.” He alſo deviſes another Advowſon to Reuben Gilman 
| Nolte 4 his Heirs and Aſſigns, and deſires that if he has a Son, it may be 
CI {ey geen Heyboe. And after ſeveral pecuniary Legacies to 
twelve of his Relations, and among the reſt to the Defendant 
101 for Mourning, he gives all the Reſidue of his Goods to 
Reuben Gilman, and makes him Executor. And concludes thus. 
« In Witneſs whereof, I the ſaid Fermyn Heyboe have to this 
* my laſt Will and Teſtament ſet my Hand and Seal the 

Day of 1767. N 0 Seal or Witneſſes. | 


The Deceaſed in his laſt IIIneſs, twice in the Month of De- 
cember 77 2 ſent for this Paper, peruſed it, and put it up care- 
fully, and on the 3oth of December ſent for Malam an Attorney 
and bid the Maid bring his Will; which he put into Malam's 
| Hands, ſaying, This is my Will in which I intend to make 
Ne. 4 A « ſome Alterations.” Malam then, by his Directions, wrote 
1578 by on a Sheet of Paper a Deviſe of the two Advowſons to Fermyn 
en. AN 7 Heyboe and his Heirs. And the Teſtator obſerving Malam ſtrike 
| 3 Fo. 31. 7 out one Word, and interline another, in the old Will, told 
| him he did not mean that_he ſhould make any Alterations 
| in that Will, but that t he ſhould write what he — in a 
ſeparate Paper. 


The 


7555 again the 21ſt: of December, when the Teſtator was 


*taments whatſoever ind: of what Nature or Kind ſoever, 


n 


with: Samuel Gilman, who was called in, and after ſettling that 


| torney, as Malam could not underſtand the Teſtator. He re- | = . 
which I can alter at any Time. And when Fermyn Heyboe | 


_ « Boy's Officiouſneſs is; he knows what I am going to do for on ed | 
him; but I ſhall diſappoint Him.” Nothing more was done | - 


firſt Paper was no Will at bon not being dated, executed, 4 ou, . e, k 


1 Roll. Abr. 615. 2 Sid. 2, 3. 2 7 Caſ. Abr. 776. 


well and impartially tried, and judiciouſly left to the Jury. uh Eg fc 


* 


„ 


The Teſtator being then tired, Malam was ſent away, and 


weak that Malam could not underſtand what he ſaid, but 
5 Maid was forced to repeat it. Malam, thus directed, 
then added a Deviſe *©* to his Nephew Fermyn Heyhoe and his 
«Feirs, of all his Meſſuages Lands Tenements and Heredi- 


« charged with Payment of all his juſt Debts in aid of his per- 

«ſonal Eſtate,” and then, having wrote to the Bottom of t ge 
Sheet, added the Words, (Turn over.) The Teſtator then | | 
faid, he would go no farther, till he had ſettled an Account | | 3 | 


Account; the 'Teſtator was ſo weak that he could proceed no 
farther. The Maid aſked if ſhe ſhould ſend for ſome other At- 


plied, © It does not ſignify ; he is only making a rough Draught N- . 


offered to help him to ſome Phyſic, he ſaid, “I ſee what this 


PRs Bobs. a os ne 


but the Teſtator expired on the 2d of January. And the firſt 
Paper was proved by the Leſſor of the Plaintiff in the Con- 1 | 
fiſtory Court of Norwich, as the laſt Will of the Deceaſed, re- GY n 2 
ſpecting Perſonals. | | | | — 44 5 | | 


Serjeant Sayer, who tried the Cauſe, held that the firſt Paper S [ | 
was a good Diſpoſition by Will to carry the Copyhold Eſtate, | 1 
and that the ſecond was not a Revocation of it. And therefore 

a Verdict paſſed for the Plaintiff. | 


Hill and Adair moved for a new Trial, and infiſted that the 74.4 — | 
atteſted, | —_ 50 

4 

Whitaker and Fofter ſhewed Cauſe, an cited Cro. Fac. AN 10 ee 2 | 


* 
De Grey Chief Juſtice, This Cauſe appears to have been 6G 2807 225 


As to the Merits; ; here i is a Surrender to the Uſe of a laſt Will 


1116 Mich. Term 17 Geo. 3. CP. 


| 92 28. 236, BE 5 Chich Surrender the legal Intereſt of the Eſtate ao The 


LE LD 11 Uſe is to be directed by the Will. The firſt Inſtrument falls 
F/ZE Ae 8 Ae under that Deſcription. It is a/aff Will; good to convey Chat- 
Go : tels; twice ſigned by the Teſtator, at Top and in the Conclu. 
1 Av fion ; and as ſuch proved in the Spiritual Court. It is there. 
7 c: fore a ſufficient Will to direct the Uſe of a Copyhold, which 


need not be atteſted according to the Statute of Frauds. 


370 -@ tb. kg to the Gonad Paper, it 1s clearly no Revocation of the for- 


| Lacmer, being no complete teſtamentary Inſtrument, but merely 
AA 9 imperfect Minutes of Inſtructions for drawing a new Will, 
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I'T he Mayor &c of Norwich againſt s Swann. 


Treſpaſs lies, e whe PASS for breaking and 3 their Cloſe called 
„ the Lawer Market-place, and placing thereon divers Tables, 
Marketplace Stools, Baſkets, Pots, Pans, and other Utenfils. The Defendant 
tor the Sale of | : : : | 
Goods there- pleads, 1ſt. Not Guilty. 2d. Juſtification, for that the Place 
2 where is an open Market, and that he placed the Tables, &c. 
Owner of the there in order to expoſe them to Sale. The Plaintiffs reply, 
2 that the Place where Sc. is their Freehold and Inheritance; and 
that the Defendant of his own Wrong and without Licence 
placed his Goods thereon. To this the Defendant demurred 


generally, and the Plaintiffs joined in Demurrer. 


Hill for the 3 argued, that the Defendant hav- 
ing a Right to bring his Pots and Pans to the Market for 
Sale, had a Right to bring a Table to ſet them upon as an 
Incident. Wigley and Peachy, Ld. Raym. 1589. Held that 
any Man might expoſe Beans and Peas to Sale in a Market 
without being a Treſpaſſer; and that if any thing was due 
for Toll or Stallage, the Owner of the Soil had his Remedy 
by Action. The Caſe of the Mayor of Northampton and Ward 
Stra. 1238. 1 Will. 107. ſhews only that Treſpaſs lies for 


1 erecting 
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ctecting Stalls without the Owners Leave. 
riegtioned | in the Declaration. 


De Grey Chief Juſtice Mopped Wilſon for the Plaintiff, be- 
cauſe the Caſe was too clear for Argument. Right of Market 


and Right of Soil are things totally diſtinct. Men may have 


2 Right to go to Market, but not to meddle with or incumber 


the Soil, Toll cannot be due for ſetting forth theſe Tables ande (VV "—Y 


Stools, with the eir Furniture, becauſe that muſt be preſcribed 
for. Pickage it cannot be, becauſe the Ground not broken. 
But it is ſettled in the Northampton Caſe, that no Man can 
erect Stalls in a Maragt, without Leave of the Owner of the Soil. 


The Court cannot criticiſe and diſtinguiſh between a Table and 


As to the Caſe in Lord Raymond, I ſhall ſay nothipg 


A Hall. 
to it, only that 4615 is not that Caſe. 


| PR 2 8 and Ner r Juſtice of the fame Opinion. ax 


Judgment for the Plaintiff 


Binftead acain 7 Buck 

HI 254 299 
2 ROVER for a Pointing th The Plaintiff proved the 
1 Dog to be his Property, and that it was found at the 
Defendant's Houſe twelve Months after it was loſt. The De- 
tendant ſaid the Dog ſtrayed there caſually, and demanded 205. 
for twenty Weeks Keep, before he would deliver up the Dog. 
A Verdict for the Plaintiff ſubject to the Opinion of the Court, 

whether this Refuſal amounted to a Converſion of the Dog? 


Fofter for the Defendant declined arguing the Queſtion, and 


to 
Poſtea to the Plaintiff, 


Pickering again} Watſon. 


| 25 ZN moved to ſet aſide two Awards; 
F the 28th of Auguft 1776, and duly publiſhed, wherein it 
was awarded that 3161. ta. 104 bs Pau by the Defendant to 
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Trover lies 
for a Dog 
that was loſt, 
and which the 
Defendant re- 
fuſes to de- 
liver, unleſs 
paid for His 
Keeping. 


Award of ge- 


7 7 
ner al Releaſes 3 
on a. /pecial 4} 22 
Reference is $22. & 


good for the | 
ferred, and . CP * I 
void as to the 5 | 


Matters re- 
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| e Plaintiff with Coſts, and each Party to give general mutual 
er! 
r” 1a horn Mis leaſes. But it being adverted to, that the Reference was 
2 only of the Matters in Queſtion 72 the Cauſe, and not of al. 
e 8 Hs Diſputes between the Parties, the Arbitrators apprehended, they 
Jew nn had exceeded their Powers; and therefore, on the 6th of 
2 4s 4. » November 1776, they made a ſecond Award to the ſame 
| Effect with the firſt, except ordering /þecia/ Releaſes of all 
Matters in Difference in that Cauſe, inſtead of general ones. 
He objected to the firſt Award, that the Arbitrators had 
exceeded their Powers; and if the Court ſtruck out that 
Part only which related to general Releaſes, then there would 
be no Mutuality, but every thing to be done by the Defendant 
og] . To the ſecond he objected, that the Arbitrators by making £ 
the firſt were ſuncti Officio, and all their Authority at an End. 
If Debt and Treſpaſs be referred, and the Award extends only 
to the Debt, the Arbitrators cannot afterwards make another 


Award as to the Tones, ts Mt ML Ac Fe 
2 | 
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Davy and Walker ſhewed Cauſe, and cited Bund. 2 50. 


121 ire I Jailice. 

BY. 1. De Grey Chief 

44 4 . l am of Opinion that the firſt Award may be ſupported either, 
zi "A. [oe 1ſt. By conſtruing the Releaſe therein directed to be only fo 
Hee Sw by far good, as falls within the Authority of the Arbitrators, 
FELL AX aww and rejecting the Reſt. Or, if the Releaſe be ſuppoſed to be 


222 200 one intire Thing, and not to be rejected in part, then by reject- 


| . ing it in toto. 
U Auto N 4. 
| _ j ot G . | 


| | 1ſt. I conceive the Direction to execute general Releaſes 
* che | if Is good in part, ſo far as it extends to the Matters in Difference, 
Us A Jul che bad“ as to the Reſt. To this is oppoſed the Authority of 
N Ta Rall. Abr. 242. which refers to his own Reports in the Caſc 
— (Aa. A; Vanlore and Tribb, which we find 1 Roll. Rep. 437. and 1 
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diametrically oppoſite to his Abridgment. The Award is held 
to be good in part, and the Obligation binds the Party to per- 
crm fo much as is good. So in Vinch. 1. An Arbitration 
251d to ſubmit all Matters in Difference to the iſt of March. 
The Award directs a Releaſe of all Actions to the gth of March. 
Objected that thereby the Right of Action on the Bond is diſ- 
charged. But held good as to Actions previous to the 1ſt of 
March, and bad as to the Reſt. So Sa/Z. 74. Simon and Cavil. 
Award of general Releaſe till the Time of the Award, good. For 
it ſhall be intended, that no new Controverſy aroſe fince th 

Time of Submiſſion; and if there did, the Award as to that 
is void, not being within the Terms of the Submiſion. And 
the ſame Doctrine is held in the Cale cited at Bar, Reen and 
Godwin, Bunb. 250. And it falls within the Reaſon of ail the 
- Cates which go upon the Words de & /uper Præmiſis in the 
Award; that the Award ſhall be good with reſpe& to what- 


ever is Part of the Premiſſes ſubmitted to Arbitration. and bad 


as to all that is not ſo. 2d. If the Releaſe be ſuppoſed an in- 
tire Thing, and not to be good or bad in part, then I think 
the Whole might be rejected, and the Reſt of the Award ſtand 
1 Roll. Abr. 258. pl. 4, 5, 6. For the ordering of Releaſes, 
implies a Countermand of all Actions, though no Releaſe be 
formally given, and is a ſufficient Mutuality. 


Black/Jone Juſtice of the ſame Opinion. The erroneous Ex- 
tract made by Rolle from his own Reports, has. miſled other 


ſubſequent Refolutions which may be found in the Booxs, and 


derived from this Authority. In his Report the Award is on 
all hands acknowleged to be good in part, for the Time compre- 
hended within the Submiſſion, and that Caje would lie for 
Nonperformance of that Part of the Award which was good; 
but it was objected that Deb did not lie on the Arbitration 
Bond, the Condition of which was to perform the whele Award; 
and that could not be, when Part was declared to be void. But 
the Court held, (as appears alſo in Bridzm. 59. S. C.) that 
the Award was good as to all tnat was ſubmitted, and void 
for the Reſt; and the Breach being aſſigned in a Matter ſubmit- 


ix 


ted to the Arbitrators, the Plaintiff had a good Cauſe of Action 8068 


and ſo had his Judgment to recover. The fame Cafe of Vanlore 
and Dribb/e (which appears in Bridgman to be the true Name) 
| | 18 


: 
7 
» 

f 

[1 

* 

5 
7 
5 
: 

. 
3 
2 
1 
2 
7 
I 
} 


— ES e—_—_ 


Fa 
882 


ee erer, e are 
1 : r 


L 
2 


7 2 2 ny -——_— 
00014 Fo MS. 
TH my *** 


1420 Mich. Tem 17 Geo. 3 . p. 


— 3 DD 

is cited and let: upon in Tagrave and Webb. Palm. 107. 

2 Roll. Rep. 192. where the King's Bench determined that Deb! 

will lie on as Arbitration Bond, which ſubmitted to J. S. all 

Differences about certain Tithes : And he awarded (inter alia) a 

2 0 Ham Releaſe of all Actions; and the Defendant averred that there 
ah re other Actions depending at the Time. It was held that by 

1} Actions ſhall be intended all Actions over which the ki 
bath Power by the Submiſſon. And if an Action be brought for 
releaſing any other Action, not concerning the Tithes, the 
efendant may well ſay that the Award pur ceo is void. Judg- 
ment for the Plaintiff, which was afiirmed in Cam. Scacch. by all 
the Juſtices and, Barons. Fal. 108. Cro. Jac. 663. 


% 


þ hakore hrs C „ 


Ho Fa And, ſuppoſing all that 8 to Releaſes; in the preſent | 

1 „ Award was rejected, it would make no Difference; for ſpeci 

| 45, 1 Releaſes after an Award made are uſeleſs and ſuperfluous. The 
Aol. Award itſelf is equivalent to ſuch ſpecial Releaſe. And may be. 

aa Pleaded to any Action 3 upon the ſame Account. 

E. Dr. fee ee Hate ED 

" 1. c Nares Juſtice of — ſame Opinion. Awards are to be con- 

2 1. A A ſtrued like * 4 Co. 81. Dyer 248. | 


hes, A & V 
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2 ws Z. Gould Juſtice abſent. 
. Ap on. T. Ha — Rule r 


Py wr mer mmT hc Clerk of he Truſtees of Tavato n Market: acai 25 


[ [LEY MA þr; (, r K. berley. | 
be: ET SEES por A ee forties Jon 
72 nomer 


res Aſſumpfit for 10 / for the Uſe and Oc- 


3, 


3 pleaded in cupation of certain Pieces of Ground, Parcel of the Market- 
Abatemeit, place of Taunton uſed and occupied by Permiſſion of the Clerk 


O71 and cannct b 

5 — bor Elling divers Wares and Merchandizes therein ; and for the 
e * 5 Uſe of divers Stalls or Standings in the ſame. Quantum meFuit 
c fo Ax Eve a r the like. On Non Afumpft pleaded, and Iſſue, there 


| was 2 Verdict for the Plaintiff at the laſt Aſſiſes, with Da- 
5 e fro 8 


N N AR mages 15. 
1 


et bt 4 Walker and Grofe moved for a new Trial, becauſe the Action 
Kc Seed u 


cannot be brought in bo Name " the Clerk of the Market 


Ne. C N 20-19 * N withopz 
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without naming him perſonally. 2. It is brought for the Uſe 

and Occupation of a Market-place which cannot be by Law; —— 
it ſhould have been brought for Toll or Pickage or Stallage. 

3. There 1s no certain Sum claimed or ſpecified for that 
Purpoſe. | | 


Davy and Hill ſhewed for Cauſe, 1. That the Objection 
comes too late. Ball and Smith, 12 Mod. 5 39. After the De- 
fendant has appeared by Attorney on Record, it is too late t6 
plead no ſuch Perſon in Being as the Plaintiff, But, if made in 


time, it is not a good one. One may aver a Leaſe made by the 


Marden of a College, without mentioning his Name, 1 Leon. 306. 
A Sci. facias againſt Executors, without naming them, is good. 
Fitz. Abr. t. Briefe. pl. 539. Beſides, by the Act for regulat- 
ing Taunton Market 9 Geo. 3. c. 44. it is directed, that all Actions 
on behalf of the Truſtees ſhall be brought in the Name and 
« by the Deſcription of Clerk of the Truſtees of Taunton Mar- 


% ket” and that no Proceedings ſhall abate by his Death or Re- 


moral. He is therefore to this Purpoſe guaſi a fole Corporation, 
And the Office, in caſe of his Death, will be liable to Coſts Cc. 
2. This is not an Action for Tolls, or Pickage, Cc. but merely 


for the Uſe of certain little Bits of the Soil, which Soil is veſted 


in the Truſtees by eZ. 4 & 11 of the Act. 3. Not being an 


Action for Tolls, there is no Need to ſpecify the Quantum de- 


manded. Tolls, Pickage, &c. are quite diſtinct from the Soil 
of the Market If the Owner of the Soil has alſo Pickage 
and Stallage, and the Soil be of the Nature of Borough Englißb, 
the Soil ſhall go to the Youngeſt, and the Pickage to the Eldeſt 
Son. | 2 =, 


The Court (abſente Gould Jaſtice) diſcharged the Rule for a 


new Trial; there being (according to the Report of Hotbam 


Baron who tried the Cauſe) ſufficient Evidence of the Uſe and 


Occupation. The other Objections are upon the Record ; and 
it would be nugatory to ſend the Cauſe down to be retried, if 
Action cannot be ſapported in Point of Form. 


Groſe then moved, by Leave of the Court, the {ame Objections 


in Arreſt of Judgment; againſt which Hill afterwards ſhewed 


the ſame Cauſe, And added, that the Miſnomer (if any) was 
VVV . pleadable 


— 


1122 


Mich. Term 17 Geo. 3. . 


— 


pleadable i in — and therefore cannot be moved i in Arreſt 


of Judgment. 


And of that Opinion was the Court. F or * De Grey Chief 


- Juſtice. If this Matter, which ariſes on the Face of the Re. 


cord, be Matter of Abatement, and pleadable as ſuch, it ought - 


to be taken Advantage of in the firſt Inſtance, and not be moved in 


Arreſt of Judgment. So in that. Caſe you are too late. 
If it is pleadable in Bar, You are too early; and n go to 


Four Writ of Error. 


Notice to 


juſtify three 
Bail, wre- 
gular, 


4 


Blackſtone and 8 Juſtices accordant. 
Rule diſcharged. 


Allen again/# Keyt. 


DBI1ICE given to juſtify Bree Bail is irregular. You 
N may as well give Notice of threeſcore, and ſend the Plain- 
tiff to inquire after them all over London. 


Therefore per Cur. (abſente.Gould Juſtice.) 


Diſallow the Bail; 


The End of Michaelmas Term 17 Geo. 3. 1776. 
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Gerard's Caſe. 


I moved in laſt Eafter Term for a Writ of Privilege, to Attornies not 
D exempt Gerard, an Attorney and one of the Secondaries of 3 9 
the Court, from ſerving as a Militia-man in the Weſt Re- TAS 
giment of the M:ddleſex Militia, into which he had been drawn Subſtitutes in 
by Ballot. And cited Venable's Caſe. Cro. Car. 11. | Prowſe 8 2 a 7 2 47 
Caſe. Cro. Car. 389. Evingdon's Caſe. Stra. 1143. Cbam- 2 S | 
hers's Caſe. Andr. 353. Heaton's Caſe. Barn. 42. and the Fu. 
Caſe of one Brook, allowed his Privilege in Hilary Vacation, 
7 Geo. 3. by Wilmat Chief Juſtice, aſſiſted by Parker Chief 
Baron, after Notice ſerved on the Deputy Lieutenants to ſhew 
Cauſe to the contrary, and no Cauſe ſhewn. 


The Court granted a Rule to ew Cauſe 6 to be ſerved on the 
Clerk to the Deputy Lieutenants. 


In Trizity Term, Hill a Glyn ſhewed for Cauſe, 


7, That the Privilege of the Court extends only to exempt 
its Officers from perſona! Duties. This 1s not a perſonal Duty, 
but a pecuniary one. By the Statute of the 2 Geo. 3. c. 20. ſee. 42. 
They may pay 10 J. if they do not chuſe to ſerve. If he could 
be only exempted by finding a Subſtitute, it might be ſtill per- 
ſonal, becauſe he cannot oblige any Man to become his Deputy; 
and beſides he would be anſwerable for his Deputy. Heaton's 
Caſe in 2 Barn. 42. goes merely on the perſonal Service, and 
by a Note I have ſeen Willes Chief Juſtice took this Diſtinction; 
after 
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after Conference with the King's Bench thereon. If this he 
«© a perſonal Service, he is exempt; if only pecuniary he is 
© abject co it.“ Evingdon s Caſe then Wm before the 
Court of King s Bench. 


Gould Juſtice. In my Manuſcript Note bf 8 J Caſe, 
Lee Chief Juſtice ſaid they had had a View of the commit. 
ſion for the City Trained Bands, and thought the Service 


| perſonal. F 


That was the Caſe of the London Trained Bands, this the Caſe 
of a national Militia; a new Duty laid on the Subject by Act of 
Parliament. For, 


2. Whatever Exemption Mr. Gerard might have by the 
common Law, it is taken away by this Act of Parliament; which 
allows no Exemptions but ſuch as are ſpecially named in e. 43. 
among which, Attorneys are not to be found, though article 
_ Clerks are. 


Db and Walker, in ſupport of the 3 inſiſted, that the 
Militia was {till a Perſonal Service. The 10 / is not a Con- 
mutation, but a Penalty for Diſobedience. That the only Com- 
mutation in the Act is by /e. 87. in favour of Quakers. If not 
perſonal Service, why are Perſons above the Age of forty-five 
exempted ? They alſo cited 2 Roll. Abr. 272. 3 Keb. 509. 
Co. Entr. 436. in addition to their former Authorities. 


3. They argued that the common Law Privilege could not be 
_ ouſted by Statutes, unleſs expreſsly named: and ſaid, that no 
Argument could be drawn from Attornies being omitted in the 
Exemption Clauſe. So are Judges, the Lord Keeper, if a Com- 
moner, and many. others; which no Man would think to be 
liable. Articled Clerks are exempted by Name. To what 
Purpoſe? If their Maſter is liable to be taken from them. 


The annual Exerciſe of the Militia being now over, the Court 
took time to deliberate till Michae/mas Term, when the Abſence 
of Gould Juſtice, who was confined with the Gout, prevented 

2 IT any 
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any Opinion from being delivered ; the Court thinking it beſt, 


if poſſible, that all the Judges ſhould attend when ſo extenſive 
a Queſtion was determined. Tt however happened; that in the 
preſent Term, Lord Chief Juſtice was diſabled from attending, 
but defired the other Judges to fignify, that he concurred 


with them in Opinion, that the Privilege could not be al- 


lowed. 


Gould Juſtice, in deducing the Hiſtory of the Militia Laws, 
cited 4 Ruſhworth. c. 8. and the Preamble to the Statute of 
84 P. & M. c. 3. and adverted to a ſtrong Cale of Privilege, 
Palm. 403. wherein it was heli, that a general Statute ſhall 

et be conſtrued to ouſt the Privilege of the Officers of the 
Courts of Juſtice. He was of Opan ion that the Obligation 
to ſerve in the Militia, under the preſent Laws, is not a perſonal 

Service; and was authorized to ſay, that De Grey Chief Juſtice 
concurred with him in thinking, that the Ground of the Caſes 
of Heaton and Evingdon failed in the preſent Caſe, upon that 


Duütinstion. He obſerved, that the preſent Militia Laws of the 


30 Geo. 2, 31 Geo. 2. and 2 Geo. 3. had ſtudioufly varied the 
Exem ptions . ſerving, ſometimes contracting, and ſometimes 
enlarging them; and that if the Payment of 101 was to be at all 
confidered as a Penalty, it was only for not finding a Subſtitute ; 
and concluded with declaring the Chief Juſtice's Opinion and his 
own, not to allow the Privilege. 


— 


Blackflone Juſtice concurred; but thought the Principles upon 


which his Opinion was founded, ſtood in nec ed of a clear Invel- 


| tigation to diſtinguiih this Ca :{e from that of Heaton and Eving- 


Ln an | 


he Privilege is not that of Actornies only, but of all the 
Members of the Court, from the Chief Juſttce down to the 


Tipſtaf, and is uſually ſo ſtated in the Preambles to all the Writs | 


of Privilege. The Law, as a Projzion, is intitled to no Pri- 


vilege : If fo, Serjeants and Barriſters would be better intitled 
than Attornies. Attornies are only privileged, as Officers of the 


Court. And therefore 1 when Attornies of the King's 


Bench and Solicitors we re held (H. 1 Hen. 7. 12.) not to be 


i 


Vol. it . Officers 


W 
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Officers of the Court, he were not privileged from ſerving 
the Office of Conſtable, as Attornies of the Common Pleas were, 
Noy. 112. Subſequent modern Statutes have put the Akten 
of both Courts on the ſame Footing. And as they are ſubject 
to many Reſtrictions beyond other of the King's Subjects, on 
account of their being Attornies, ſo they have alſo many Pri- 
vileges : One of which 1s to be exempt from all Offices re. 
/ 31 quiring en Service. For, without entering into the Rea- 
| 1. c Ng. ſons upon w hich that Privilege was originally tounded, or in- 
l 1300 aAuiring how far they at preſent exiſt, it is univerſally agreed, and 
7 $55 was exprelsly reſolved by all the Juſtices in the Caſes of Heaton 
and Evingdon, that Privilege extends to all Caſes of perſena! 


2 1 ff . though impoſed by Acts of Parliament and | in the moſt 
> 5 


om prehenſive Words. As in the Caſes of 


| Conſtables, and Tythingmen. Officin. Brev. 160. 162. 6G 
Cro. Car. 389. 58 5. Noy. 112. 


Officers under Commiſſioners of "HE Andr. 35 5. 


| F of Overſeers of the Poor. Officin, Brev. 102. 
PIO, wn tn: © 


HS? Os CY 2 944 | | 
4 | 4 4 P: Collectors of Subſidies, 1oth, and 15th. Brown. "ERS Judlc. 


148. Officia. Breu. 163. 


Watch and Ward. Ofcia. Brev. 175. Teſte E. Coke 8 Fac. 
1. And though the contrary is faid 2 Roll. Abr. 272. 
yet (as was obſerved by the Court in Evingadon's Cake, 

| . Stra. 1143- .) it was only the Dictum of a fingle Judge; 

G ha ftr it was not the Point then before the Court, which re- 

c | lated to the Office of Church Warden. 


* only Queſtion therefore is, whether this be a perſonal 
Service. If ſo, the Privilege cannot be taken away even by Act 
of Parliament, without ſtrong and emphatical Words, clearly 


ronveving the Senſe of the Legiſlature. If not a perſimal 


Service, there is no Pretence for Privilege. Look into the Hiſ- 
tory of the Acts. 


In 


WC Hen. 4. which directs a certain Precedent to be followed, I have 


— 


L 4 al 
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In early Times the military Force of the Kingdom was di- 
rected by Commiſſions of Array, and Commiſſions of Lieu- 
tenancy which ſucceeded them. The Words of thoſe Com- 
miſſions are various (for, notwithſtanding the Statute of 5 


LW not met with two alike) but very comprehenſive and general. 


In 6 Hen. 4. 8 Rym. 374. the Words are that they ſhall array 
, *omnes & ſingulos Homines (Viris ecclefiaflicis duntaxat exceptis) 


and the Men were to be elected at the arbitrary Diſcretion of the 
Commiſſioners. And yet, during the Continuance of theſe Com- 


miſſions, Writs of Privilege continually iſſued, as far as we 


have Evidence from our Books, to exempt Attornies and Officers 
cf the Court from that Service. As, M. 32 Eliz. Co. Entr. 


436. 22 Fac. 1. Oficin. Brev. 164. 1 Car. 1. Venable's 


Caſe, Cro. Car. 11. temp. Car. 1. Oficin. Brev. 176. 


At the Reſtoration, A. D. 1660. the old Commiſſions of 
Lieutenancy were in Effect eſtabliſhed by Act of Parliament 


13 & 14 Car. 2. C. 3. with this material Difference; that the 
Objects of them were no longer * omnes & finguli de Corpore 


66 potentes & habiles, ſecundum ſtatum & facultates fuas, & ſecun- 


* dum diſcretiones teftras,” which was the uſual Language of 


the former Commiſſions ; but the Burthen of providing Soldiers, 
and raiſing and arming the Militia, was thrown in an equitable 

— — F 
and proportional Manner upon rea/ and perſonal Property ; 
principally upon real; as ſome Commutation for the Burthens 
which they had juſt been eaſed of, by the recent Abolition cf mi- 
litary Tenures. But by /z2. 26, 27, 30, 31. the Militia of the 
Tinners in Cornwall, the City of Lonaen, the/Ule of I/ighe, 
and the Tower Hamlets, were left (as the Act found them) under 

— — . — 5 


PPP ˙ . ns i , . er r 5 
the Direction of the King's Commiſſions of Lieutenancy. With 


reſpect to the Nation at large, this Duty was turned into a 


harge upon Property; with reſpect to the excepted Places, , 


it ſtill remai a perſonal Service. The Privilege there- 


fore ceaſed wit regard to the former, but continued in reſpect 


TTT Lane 
of the latter. 7 --- 


We find therefore no Precedents of Writs of Privilege, ſub- 
ſequent to the Reſtoration, to exempt Attornies, or other Of- 
ficers of the Court, from ſerving in the Militia at large. But 

” it 


5 ” 
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it was Wap held, upon great — both in this 
Dre F en e of Zh 
tm and Eringdon, | that th the Privilege of Attornies then n_extendeg, 
and therefore ſtill "extends, - 2 the trained _Bands 1s of f the he City 
of Londen. This Id 2 great Body of Attornies; — all, 
, vho are Houſchold the City of London, and all 3 
Cha bers 1 if the Tez:p/e, and moſt of the Inns of Chancery. 


Je ne lze Geo, 2. A. D. 1757. a great Alteration was begun 


Court and in the 


LA 

| 3 in the Militia Laws, and completed by the Statute of the 2 
7 mk ke Ges. 3. c. 20. which repeals all former Acts, and brings back 
* TV £ 13 Militia to much the ſame State, in which it ood. by the 
CM commiffions of Array and Lieutenancy precedent to the Re- 
7 oration, except © hiefly i in the following Particulars. 1, The 


eau, f 135 Officers muſt have a landed Qualification. 2d. The Men are 


5 not to be clected at the Diſcretion of the Deputy Lieutenants, 


M. Uo) but x Mode is preicribed of returning and chufing then by 
3 70 Ballot. But, in it's general Plan, it is now in great Meaſure 
1 A. "become once more a ö Service, inſtead of a Charge upon 


N ebe. 
9 53. 5 


If it were totally and uf :rely fo, then all * old Pi 
and Refolutions, with reſpect to the Militia as it ſtood before 
the Reſtoration, and the two modern R eſolutions with reſpect 
to the trained Bands in London, would directly apply to, and 
muſt govern the Caſe now before the Court. | 


Put it is ſaid at ths Bar, that in many Points this Caſe is 
diſtinguiſhed from the old Militia Service and from the Caſes 
of Heaton and Exingdon. And in one very material View it 
certainly may be diſtinguiſhed. The Reſt, I think, admit of an 


Anſwer. 


- It. It is ſaid, this is a great zational Service, and not to be 
io. cafily diſpenſed with, as that of the trained Bands of a ſingle 
City. But ſo was the Militia under the Commiſſions of Ar- 
ray; nay more fo, when there was no ſtanding Corps of te- 
gular Forces in the Kingdom. And the Exemption of ſo nu- 
merous a Body of Men would be more felt in a local Jurit- 
diction, than in the Kingdom at large. 8 
| | 2d. It 


Py 
— 


F C9 a, FRE. rd 
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2d. It is ſaid that the Deputy Lieutenants and Juſtices are 
tlie ſole Judges of the Fitneſs or Unfitneſs of the Men to be 


ballotted for, and muſt judge according to the Rules given them 


by the Act of Parliament, which is filent in this Particular. But 


the Authority of the Deputy Lieutenants does not exclude the 


co-ordinate and ſuperintendant Powers of the King'FEourts. 


Their Authority is more circumſcribed than under the old Com- 
miſſions of Array, and the Lieutenancy of London, not being in- 


truſted to elect Men at their own Diſcretion. And yet the 
King's Courts have ever illued Writs of Prviloge'f to regulate 
that 8 | | 


zd. It is faid that no Perſons can be exempted but thoſe ſpe- 


cified in /e&, 43. among whom Attornies are not mentioned, 


though articled Clerks are. But, iſt. A Privilege inherent in 
the Officers of the Court by Common Law, cannot be taken away, 
but by the expreſs Words or manifeſt Intent of the Statute ; 


or by a general Negative, that ſuch and ſuch Perſons ſhall be 


exempted and no other. 2. The Silence of the Legiſlature may 
be interpreted either way ; as well by ſuppoſing the Parlia- 
ment were apprized of this inherent Privilege, and therefore 


thought it unneceſſary to name it; as by ſuppoſing the Par- 


liament tacitly meant to exclude it. The Truth probably was, 


that it did not occur to the Legiſlators, when they framed the 
preſent Act. zd. So as to articled Clerks. It may be argued 
with equal Plauſibility, that if the Clerꝭ is to be excuſed, ſo 


is a fortiori the Maſter. Ath. The Words of the old Com- 
miſſions of Array are as comprehenſive, and the Exceptions 
more limited, than the preſent Act. Nothing in this Act comes 


up to, Ones et Singuli, Viris eccleſiafticis duntaxat exceptis,” 
the Words of the Commiſſion in 6 Hen. 4. And in the Subſidy 


Act, 43 Els. c. 18. (referred to in Brown. 148.) are ſeveral 


_ expreſs Exceptions from ſerving as Collector, and being an At- 


torney is not one of them. Yet the Attorney had there his 
Writ of Privilege. gth. The preſent Act ſuppoſes other Ex- 
emptions to be admiſſible, beſides thoſe mentioned in ſecł. 43. 
By ſect. 42. Liſts are to be made out of all Men in the Diſ- 
trict, between the Ages of 18 and 45, diſtinguiſhing their Ranks 
and Occupations, It any Perſon is aggrieved by being inſerted, 


the Deputy Lieutenants Ec, are, on hearing him, to amend 


Vor. II. =, the 


rrzo _ Far Terms V7 Geo. 3. C. P. 
i ger Lide; ; and allo to ſtrike out the Names of moch as are 
particularly excepted by ect. 43. There may therefore other 
Exemptions ariſe, from the Rank and Occupation of the Fer, 

beſides thoſe which: are bm mentioned. | 


4 >, | 

K 4A (9% EA It is ſaid, that this is not a ferſonal Service, becauſe 

the Perſon drawn is allowed to lind a Subſtitute. But, in the 
„Accs of Fomgdon and Heaton, and in Andr. 35 5, it is expreſs- 
ly determined, that this does not make it the leſs a perſonal 
Service: For poflibly in Times of Difficulty and Danger no 
Subſtitute can be procured, and then the Party mult ſerve in 
Perſon: Beſides it is notorious, that Subſtitutes are commonly 

dmitted in the London trained Bands. None of theſe Objec- 
2 E tions will therefore, in my Opinion, ſtand the Nn of Exa- 


| e 
K / . Pr. (4/7. 


L- But the true and ſolid DiſtinAion, upon which hb 1 found my 
J. Opinion, is, that this is not a per/onal Service, becauſe it may, | 
Ax A at the Option of the Party drawn, be commuted for a certain 


Sam of Money, 101; which Sum is to be laid out (by eck. 

93.) in providing a Subſtitute for the Defaulter, who by Pay- 

ment of the faid Money ſtands totally diſcharged for three Years. 

He Has therefore three Options allowed him ; to ſerve perſonally, 

to find a Subſtitute, or to pay 107. This is the Maximum 

of his Charge; for though, in Times of Diſtreſs and Neceſſity, 

the current Price of a Subſtitute ſhould be 50/7, the Perſon 

drawn may ſtill be excuſed for 10/. It is therefore not a Pe. 

nalty (as has been urged) for the Neglect of finding a Sub- 
ſtitute, for it may be leſs than the Expence of hiring one: 

But it is clearly a Commutation. This diſtinguiſhes the Calc 

moſt materially from that of the trained Bands of Londiz, and 
he antient Commiſſions of Array; where, In Party did 

| - not, or was not permitted, to find a Deputy, he was obliged to 

erde In Peron, under an unlimited Penalty, ſometimes of 

QA 95 3 0 AC Impn onment, ſometimes of univerſal Forfeiture ; *<* ſub pena 

07 25 « farigſactionis Omnium, que nobis forisfacere pour,” ſay the old 

g 's Commiſſions of Array. The Caſe of Quakers is allowed by 
\ 2 75 4 Shrother Davy to be a Caſe, and he ſays the only one, of Com- 
| || 2-2 2 Salis, mutation in the Statute. But I think the Caſe of the Subject 

A. e 22 r. large, and of Attornies among the reſt, is as much a Com- 

— Prom SH wy” WE a, , . 2c /; 44. 0-7 mutation 

2 Por. . ame. noZ | 


add | Ph 1 


[NDEBI 74 TUS a ſſumpſit. The Plaintiff declares on : Attachment 
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mutation as the er IG pals upon hevzn Terms... The Gulet 
by his Scruples is incapacitated from either ſerving, or finding | a 
a Subſtitute. The Magiſtrate is therefore to provide a Subſti- 
tute for him, at the current Market Price, to be levied on his 
Goods and Chattels, be it 5/7. or 501. Whereas the Attorney, 
not chuſing to ſerve, may either provide his own Subſtitute, 
if he can get him cheaper, or elſe pay the Magiſtrate 10. to 


provide one for him, and for that Sum is totally diſcharged. 
This is therefore ultimately and_in. Subſtance a a Charge upon PP - A mea 


Pro; eee. And not upon the Perſon; ſince the only poſſible Caſe fr c | e. 
in which a Man can be perſonally compelled to ſerve, is that 7 
of extreme Poverty, or not being able to raiſe 107. A Man, 


in ſuch a Caſe, is unfit to be an e and not titled G tc 


the Protection of the Court. I therefore think that the * 4 
— eſent Caſe (which is. that of a Gentleman of E Property 


Character, and therefore clearly x no perſonal. Duty) the Era 


ought not to be allowed. A N 
— ————— 

Naree. tulle of the ſame Opinion. Declined going into the. 
Sybject at large; but obſerved, that the Legiſlature ſeemed ra- 
ther diſpoſed to take the 107. than to require perſonal Service, 
The Idea of pecuniary Commutation runs through the Act of 
Parliament. If the Counties decline raiſing any Militia, 2 
sum of Money is ee in at's Stead... | 


Rule diſcharged. 


e xecutrix e, Markland, Adminiſtratrix. 


e c, fa e. 


of Privilege, 


Debt from Peter Eaton Eiq; the Defendant' 8 Inteſtate, t hag bo 
Angrew Searle and Chr: Hopher Cooper, his Partner and "1112 formal 2 
and the Teſtator of the Plaintiff, for Buſineſs done as the At- 1 | 


Return, 3s 2 
torneys of Eaton, and for Money laid out, Sc. and brings 2 eee 


Court the Will of the ſaid Chriſtopher Cooper, Se. Plea. 1. Nen Commence- 


ment of an 


aſſumpfit. 2. Non aſſump/þ ;t by the faid Peter Eaton, "within fix zan © 
Years before the Suing out of the original Writ by the Plaintiff. —_— 
The Plaintiff replies, thar after the Death of Eaton, andin the Life- Limitation. 
time of Scarizand Cooper, ſaid Searle and Cooper ſued out an Attach- | 
ment of Privilege gon the Deſendantas Adminiſtratrix of Eaton, 1 
teſted Le C WP 4 


——_— 
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DP 


teſted the 23d of January 177 5, and returnable O#. Pur. which 


was returned Non eft inventus. That afterwards, viz. on the 


16th of February 1775, Searle died ; and Cooper afterwards, 


vi. on the 24th of November 1775 made his Will, and the 


Plaintiff Executrix, and died ; whereby the Suit was abated ; 


and the Plaintiff duly proved his Will; and avers that the faid 


Eaton undertook, &c, within fix Years next before the Suin 
out the ſaid Attachment of Privilege, To this the Defendant 4. 
murs and the Plaintiff joins in Demurrer. The Cauſe of De. 


murrer aſſigned is that the Attachment is ſaid to be returnable 


Octab. Pur. which is a general Return Day, and not on a Day 


tiff, and again this Term before Gould, Blackſtone, and Nares 
Juſtices, by Pow for the e Defendant, and * for the Plain- 


did not ſtand in the Way of the Statute of Limitations. Green 
and Rivet, Salk. 421. Ld. Raym. 772. Bill of Middleſex pleaded 
as returnable the ſame: Day it was teſted, is impoſſible to be 


certain, as it ought to be. 


This was argued laſt Term before Blackflone and Narg, 


Juſtices, by Walker for the Defendant, and Gro/e for the Plain- 


tiff, 


For the Defendant it was urged, that the Writ of Attachment 
being returnable on a wrong Day, was zull and void, and therefore 


true; and therefore null and void, and no Bar to the Statute of 
Limitations. Prime and Maſon. 11 Mod. 120. Scire facias, 
returnable on Monday being in three Weeks of the Holy Trinity, 
bad, becauſe that Return muſt always be on a Sunday. See 


alſo 1 Barn. 301. 2 Barn. 335. Pr. Reg. 439. to ſhew that 


no judicial Writ (as Attachment of — is) can be return- 
able on a general Return. 


But per Cur.. This is not made returnable on an impoſible 
Day, like the Caſe in 11 Mad. nor on the ſame Day that it is 


| teſted, like that of Green and Rivet, which by the Courſe of 


the Court is equally impoſſible : but upon a known Day, at a 


competent Diſtance, contrary however to the ſtrict Rule of the 


Court, which requires ſuch Writs to be returned on ſome cer- 
tain Day, before or after ſuch Days of general Return. This 


therefore is no Nullity, but a mere Informality, which the Court 


3 ON 


| Rivet, the Writ is ſo ill pleaded, that it could not be clearly de- 


Vi the Plaintiff recovered ; and afterwards Judgment had been ſtaid 


| torney, to 
Attorney to confeſs this Judgment, which was entered againſt Sir confeis fee PEACE | 


- | 389 bz 
; Sane alker Sand for Cauſe, that, by ak: 1210 126: 5 745. a 5 2 


q could not be reverſed againſt the Infant N but muſt — £6.55 Pee 


the Judgment drops of courſe. I remember Lord Herdwricke in 


| Hilary Term * Geo. =” C. We” — 
8 ES CE — 


on Application would have- + Beſides, in Gio DC 


cided, whether it was {tated to be returnable on the Day of the 
Teſte or a Year afterwards ; both which were too abſurd. We 


think ſuch an informal Writ, as the preſent, is ſufficient to bar 
the Statute of Limitations; fince had the Cauſe proceeded, and 2 #89. 


or reverſed for this Irregularity, the Plaintiff by ſect. 4. of the 
Statute of Limitations, would have a Year's Time to Ads in 
i new Action after the Judgment fo reverſed. Which ſhews 
the Spirit of the Statute of Limitations to be, that a Suit ac- 
tually begun, however informally or irregularly, n be fuf- 

ficient to ſtop the Limitation. Therefore 


Judgment for the Plaintiff, on the Demarrer. 


Motteux 4 St. Aubin and others. 51 


D AFL co to ſet aſide the Judgment againſt Sir __ 87. Joint War- 7 Da - 
Aubin only, and to ſtrike his Name out of the Warrant of **o* + 


ment by an 


Jobn and one William Davis, his Surety; it being proved by Infant and 5 
the Affidavits of his Mother and Relations, that Be Jobn is now another, may F * ö J 
only eighteen Years old, and that this Judgment was obtained Wen — CE 


from him by advancing him Money (how . uſuriouſly., ig no us. ON, 
appear) in order to fupply his ee at We 9705 2 
School. . A Een 


' 2gainſt an Infant (who appeared by Attorney) and two others, 


all or none. | ee, 24 Hes 40; 2 


| 4H 4 age | 
Gould Juſtice. I 1 no Doubt. This is not a Reverſal 3 2 4 


the Judgment by Writ of Error, but the vaca ating the Warrant u, . 
of Attorney, as againſt the Infant, for Impoſition; after Ne . . 20 2 


the King's Bench held, that Relief might be given upon Warrants 
of Attorney, if unduly obtained, and the Courts have' always 
Vol., II. E followed 
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followed that Opinion. I ſay nothing as to Doh, the Pro. ; 
curer of this Money. Let him ſhift for himſelf. 


Blackſtone Juſtice of the ſame Opinion. The Court ds 
hereid upon the ſame Principle, as in vacating a Fine for 


Non-age. 


Nares Juſtice of the ſame Opinion. The Caſe of .Fackſon and 
e, Jo. OI), Moſley, T. 3 Geo. 1. C. B. is cited by the Court in Stra. 1044, 
| 2 as that of vacating a Judgment on account of Infancy of the 
Defendant, who executed the Warrant of Attorney, to confeſs 


Judgment. 
Rule abſolute. 


The End of Hilary Term 17 Geo. 3. 1777. 


Faiter Term 


17 Geo. + £97 


Halton again the Earl of Thanet. cb e, 


in Partition, 
on Default of 
the Tenant. 


wards made abſolute on Affidavit of Service, for the Court 
to proceed to examine the Title of the Demandant ; Pro- 
ceſs having been duly returned, the Declaration entered, and 
no Appearance entered by the Tenant within fifteen Days. See 


the Statute 8 & 9 Will. 3. c. 31. The Court, on making the 
g Rule 


Proceedings 1. Partition. Rule to ſnew Cauſe was granted, and after- 


0 


—— 
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Rule abſqlute, appointed to proceed on the Exam in 


open Court Of Morrow. | 24 3 2.5 2 


Qu. If the better Way would not have been to have ed 
it to the Prothonotary to have ſtated the Title of the De- 
mandant ; and, if his Report had been excepted to, to have 
conſidered ſuch Report ; otherwiſe to have made it ab- 
ſolute? Elſe, if this Practice ſhould become frequent, 

ſuch. Examination of Titles in public would perhaps be 
found inconvenient. 


On the Morrow, Valter for the Dem opened his Title, 


of which Abſtracts had been previouſly left with the Judges. 


It luckily proved not to be very intricate. The ſeveral Scifins, + 


Deſcents, Deviſes, and Conveyances were proved by Affidavits. 


The Deeds and Wills were produced and read. And no Coun- 


. ſe] appearing for the Tenant, the Earl of Thanet, Judgment on 


his Default was given for the Demandant, to hold in Sever- 


alty the Premifles demanded in his Count, in ſome of which 


he was ſeifed of two undivided Third-parts, and in others of a 


Moiety only, in common with the ſaid Earl of Thanet. And 


a Writ of Partition was awarded accordingly. 


See the firſt Caſe in next Michaelmas Term. Perk I 5 Þ 9 : 


Hill again Barnes and. others. ME . L 


RE SPASS for breaking into the Plaintiff's Houſe, and 

entering and ſearching the ſame in the Pariſh of CHriſicburch 
Middleſex. On Not Guilty, a Verdict for the Plaintiff with 30 / 
Damages, ſubject to the following Caſe. 


The Plaintiff was a Tallow Chandler and Maker of Soap. 


| The Defendants were Exciſe Officers, and on Sunday the 26th 
of May 1776 entered and ſearched the Houſe and Workſhop of 
the Plaintiff at four in the Morning, and ſtaid there half an 


In Searches. 


by Exciſemen 
where the 
Preſence of a 
Peace Officer 
15 required, 
an Otficer by 
Reputation, 
attending the 
Rotation ſuſ- 
tices, 1s not 
ſufficient. 


Hour. They had with them one Jobn Farrel, who about two = 


Years before had been Headborough of St. Pauls Shadwell, when 


a Board was fixed over his Door with his Name, and the Word 
Headborcugb upon it, which till continued, though he was no 


Jon ger 
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| longer Headborough, but he till attended the Rotation Office of 
Juſtices, as an Apprehender of Felons. The Defendants by Mic. 
take applicd to Him at his own Houſe, to attend them in mak. 
ing the e which he nn did. | 


he. for the Plainti, ſtated the Statutes 8 es, c. 9. 
feat. 10. and 10 Ann. c. 19. feft. 12. which require the Pre. 
ſence of a Conſtable or other lawful Officer of the Peace,” 
when Exciſe Officers attempt to make a Search in the Night- 
time; and that 11 Geo. 1. c. 30. ſed. 24. explains what ig 
Night, viz. from eleven at Night to five in the Morning. 
That Farrel was no Peace Officer, having no Department or 
known Denomination as ſuch, and that an Officer by Reputation 


is not ſufficient. 


Dey for the Defendants inſiſted, that an Officer by Kage: 
tation is well enough to excuſe the Defendants, who could not 
examine into the Form of his Appointment ; and obſerved, that 
by the Caſe no Treſpaſs is ſtated, no Breaking and Entering, 
no Force, nor is it ſaid that the Search was againſt the Will of 


the Plaintiff. 


De Grey Chief Juſtice. 


The Treſpaſs is clearly nw ER unleſs the Court will 

wilfully miſunderſtand it. The Action is hard: but the Queſtion 

is now a dry Point of Law. To be ſure, One who illegally 
aſſume s the Name of an Officer is not a legal Officer. 


Gould ſuſtice of the ſame Opinion. It is of great Conſe- 
quence to the Public for the Court to ſee theſe Powers, lodged 
in the Officers of the Revenue, ſtrictly purſued. I had a harder 
Caſe once before me at Poole. A Cuſtom-houſe Officer who 
had ſeized ſome ſmuggled Cambrick, had a Verdict with very 
large Damages againſt him, becauſe he was attended by a Con- 
ſtable, not of the Town of Poole, but of he County of 


Dorſet. 


Blackſtone Juſtice of the ſame Opinion. It was incumbent 


on the Defendants to _ ſure that they had a — Peace Officer. 
| . Farrel 


4 


Eaſter IT erm 17 Geo. 3. C. P. 


1137 


— 


| Parrel was certainly not ſo at the Time of the Search; and I in- 


cline to think he never was properly qualified for 259i Search, be- 
: ing formerly an Officer of Deptford, and not of Chr! church. The 
Spirit of all. the Revenue Laws 1s, that the accompanying Officer 
mult be an Officer of the Place; that the Subject may not be 
unreaſonably terrified, at his Houſe being entered in the Night 
by mere Strangers. This was particularly the Caſe in the Re- 
venue of Hearth Money, and has been purſued in all the Laws 
of the Cuſtoms and Excite which ſucceeded it. It is not 
enough to be an Officer of the County, but he mult be of the 
Place. If a Conſtable from Deptford will authorize a Search in 


Chriſtchurch, the next Time they might fetch a Tything-man 
from eee = 


Nares Juſtice of the ſame Opinion, that the Search was 
Klegal. 


Poſtea to - Plaintiff. 


Stuart gain ro 
| £6771 


22 22 Jr 


260. IAowan 2m IA 


SS SIT for 50/1. had and received by the Defend- Though an 


ant to the Plaintiff's Uſe. On the general Iſſue, Verdict 


for the Plaintiff for 161. z.. 64. W to the Us + of 
the Court on this Caſe, 


The Defendant being Paymaſter of the Marine Forces, and 
the Plaintiff a Lieutenant of Marines on Half-pay, the Plain- 
tiff on the 5th of Auguft 1768. in conſideration of 1201. en- 
tered into a Bond of 240 J. to one William Pimlott, with Con- 
dition to pay him an Annuity of 207. per Annum by quar- 
terly Payments during the Plaintiff's Life; and by the ſame 
| Deed he afligned over to Pimlott his Half- pay, being about 
32 J. per Ann. in truſt to ſecure the Payment of the ſaid Annui- 
ty and all Expenſes, and to pay over the Reſidue to the Plain- 
tiff: And he conſtituted Pimlott his Attorney, to receive the 


ſaid Half-pay from the Defendant and all future Paymaſters: 


And covenanted, that in caſe he at any Time ſhould obtain 
any Commiſſion or Place with a better Salary, he would aſ- 
ſign the ſame to Pimlott upon the ſame Truſts, 


e 6 In 


Officer's 


Half- pay is 
not aſſignable 
at Law, yet 


the Uſe of it 
may be aſſign- 


ed in Equity. 
And, wen 
ſo aſſigned, 

the Aſſignor 
cannot main- 
tain an 4. 


ſumpſit for it, 
as Money 


had and re- 
ceived to his 


2 
PL 
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In conſequence of this Deed: the Defendant regularly paid 


the Plaintiff's Half-pay to the Executors of P:mlozr, up to 
the zoth of June 1775. | 


In Fuly 1776 the Plaintiff was diſcharged on the Inſol- 


vent Debtor's Act, of which he gave Notice to the Defendant 


on the 6th of November 1776, and inſiſted to have the ſuture 
Payments of the Half- pay made to himſelf or Order, and tendered 


him a new Letter of Attorney appointing one Hardy to receive 


it; which the Defendant refuſed to accept on account of the 
former Affignment. 


2%. Whether the Plaintiff is precluded by the Deed of the 
5th of Auguſt 1768, from recovering in this Action the 


Half- pay for which it is — (422. about Six Months 
Pay)? N 


Glyn for the Plaintif inſiſted, that ATE Whole nor Half. 
pay is aſſignable at Law. It is a caſual Profit, and the Gift 


of the Crown, which is not enabled to grant it, otherwiſe 


than by an annual Vote of Parliament. It is given on public 
Grounds, for the Honour and Support of the Officer, and 
does not paſs by the uſual Operations of Law. It is never 
affected by Commiſſions of Bankrupt, Inſolvent Acts, &c. nor 


can it be taken in Execution, 


Davy for the Defendant inſiſted, that the Point had been 


5 3 yu already ſettled in Gomez and Graham by Lord Hardwicke. 


110 


N. B. It appears by the Regiſter's Book in Chancery, that 
„ the Bill was by Gomez a Money-lender, againſt Gra- 
« ham Fort-major, and Philips Governor of Annapolis 
Royal in Novia Scotia, and Gould who was Agent to 
the Garriſon. Being heard at the Rolls on the 20th 
* of June 1741 ex parte the Plaintiff, the Defendant 
«© Graham not appearing, it was ordered that the De- 
<< fendant Philips and Gould ſhould pay the Plaintiff what 
% was due to the Defendant Graham for his Salary as 
Fort- major, at and from the Time they had Notice of 
his having aſſigned ſuch Salary to the Plaintiff by Deed 
of the 17th of June 1737. 


cc The 


re. © 
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% The Cauſe was reheard before the Lord Chancellor on 
« the 22d of May 1742. when it appeared, that the Aſ- 
4 ſignment was of Graham's growing Pay, in conſidera- 

tion of 225 J. to ſecure an Annuity of 30 J. for Graham's 

„Life, with Power of Redemption at the End of two 

* Years or after. That Gould had Notice of the Aſ- 
« ſignment in December 1739, but ſaid he would have 

= nothing to do with it, becauſe it might bring him into 
„ Difficulties and Expenſes; and inſiſted by his Anſwer 
« that he was accountable to the Officer only, and was 


< not to regard his Aſſignments. The Lord Chancellor 


«c reyerſed the Decree at the Rolls, and directed the ac- 


s count to be taken from the Time of Gould's putting in 


« his Anſwer; and decreed that Gould ſhould thereout | 


« pay the Arrears of the Annuity and Coſts, and continue 
<< to pay the quarterly Payments thereof out of the Pay 
© of the ſaid Graham, ſo long as Graham ſhall be in- 
« titled to ſuch Pay, and the ſaid Annuity ſhall con- 
« tinue. Gould to have his Coſts out of Graham's Pay 
« after Payment of the Plaintiff's Arrears.” 


80 in the Caſe of Yates and Sir Gilbert Elliot before Lord 


Mansfield at the Sittings October 1770, this Objection was 


taken, and at once over-ruled. And Mr. Dunning for the De- 
fendant did not move for a new Fein. 


Glyn in Reply obſerved, that Gomez and Graham was a Caſe 


in Equity, and that Sir Gilbert Elliot's Caſe was never argued. 


De Grey Chief Juſtice. 


The general Queſtion is, Whether the Plaintiff is intitled to 


recover this Money, and apply it to his own Uſe, having for 


2 valuable Conſideration aſſigned it over to another. This is 


not the Caſe of an Officer on Whole Pay, which differs ſome- 
what from that of Half Pay. The full Pay is granted pro Ser- 


vitro impendendo, the Half-pay pro Servitio impenſo. Both have 
properly only an annual Intereſt in their Pay, but Cuſtom 
has made it be conſidered as a permanent and certain Intereſt. 


If the whole Pay be aſſignable, a /57tzor? the Half- pay will be like- 


{ 
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No Execu- 


vive an old 
Th * Judgment, 


ci returned, 


or an Affida- 


| vitof Notice 


i Iv. tion on a Sci. 
j 1 5 facias to re- 


till a Scire fee 


— — 


wiſe aſſignable; but the Converſe of the Propoſition will not 


hold. By the Mutiny Act ſome Liens are thrown upon this 


growing Payment. The Paymaſter is, out of the Pay, bound 
to reimburſe the Innkeepers &c for the Subſiſtence of the Troops. 
Subject to this, the Whole (being a perſonal and a daily Pay- 
ment) ſeems prima facie to be recoverable by the Officer him- 
ſelf or his Attorney, which Attorney is revocable by Law. 
Then comes the Noten what Effect has this Deed of 1765 
to bar the Officer ffom receiving it? The Pay itſelf, being 1 
Choſe in Action, is clearly not aſſignable by Law. But it is 
ſettled in the Cale of Gomez and Graham that it is aſſignable in 


Equity. Now the preſent is an equitable Action ; for Money 


. and received to the Plaintiff's U/z. True, ſays the Defend. 
; but you have transferred this Uſe to another Man. It is 
"A Oi like the Caſe of Draughts or Orders to pay Money 


in the Nature of Bills of Exchange, not being ſtrictly ſuch, 


but iſſuing out of a future contingent Fund. They operate 


5 not as Bills of Exchange; but being accepted, they are binding 


on all Parties, and irrevocable. Though therefore I think 
Pimlott's Letter of Attorney was revocable, and is in fact re- 
voked, yet I think the Plaintiff's equitable Aſſignment of the 
Uſe, after Acceptance by the Defendant, is not countermandable 
by the Plaintiff; and that therefore he has no Right to recover. 


Gould Juſtice of the ſame Opinion, though at Law the Pay 


Is not aſſignable. Oliver and Ennfonne, Dyer 1, 2. An Annuity 


pro Confilio impendendo is not forfeited by Attainder of Treaſon 
becauſe not aſſignable. - 


Blackſtone and Nares Juſtices concurred. 


Plaintiff Nonſuited. 


Bagnall again/t Gray. 


N the Motion of Walker, the Executor of the Plaintiff 
had Leave to ſue out a Scire facias, to revive a Judg- 
ment of ten Years ſtanding ; but Execution not to iflue (as 
formerly) on the Return of two Nibils, but either on a Return 
4 of 

— ve TD 


| 4 2 95 0 . } / — 


Eaſter Term 17 Geo. 3. C. P. 


—— 


— 


rms 


1141 


of Scire feci, or on an Affidavit of perſonal Notice to the Defend- 
ant, that ſuch Writ of Scire facias hath been proſecuted: 


and Reynolaſon. 


Miller again agg and -—_ 
SIC 


| err. wi 

miſſioners of Bankrupt for impriſoning the Defendant 
on the 26th of February 1773, and confining him Sixty-ſeven 
Days without any reaſonable or probable Cauſe. The Defendants 
plead, 1ſt. The general Iſſue. 2d. A Juſtification under the 
Authority of the Statute of 13 Elia. c. 7. zd. The like under 
1 Fac. 1. c. 15. 4th. A ſpecial Juſtification, ſetting out all 
the Circumſtances of the Caſe, as ſtated P. 13 Geo. 3. (page 
881 prius] The Plaintiff replies to the ſecond and third Pleas, 
De Tnjuria ſua propria, and thereupon as alſo on the Not 


nn 


This Caſe was argued laſt 7. rinity Term, by Groſe alone for 
the Plaintiff, no Counſel appearing for the Defendants. But 4 


Argument was directed in Michaelmas Term, when it was argued 
by Adair for the Plaintiff and by Walker for the Defendants, 
and again in Hilary Term by Gre/e for the Plaintiff, and Davy A 
for the Defendants, And the Court being then ready to give 
Judgment, after a few Days Deliberation, it was again deferred 
at the earneſt Requeſt of the Defendants, who conceived they had 
new Matter to offer; which (it being a pretty hard Action) the 
Judges did at length, though ſomewhat unwillingly, comply with. 


the Plaintiff, and Glyn for the Defendants. 


to have been ſatisfactory to the Commiſſioners; and that they 
), had no Power to commit for mere Miſbehaviour. 


1 Sal-. 348. Commitment 2M Commiſſioners ill the 
arty conformed, held to be ill. 


N Vor. II. 


6 8 Capacity. 


ac 
cording to a Precedent ſettled P. 6 Gen. 3. dera 2. ar ker 


Avi. . 


TT EET and falſe GE. > three Com- 


Guilty, Iſſue is joined. To the fourth Plea, he demurs ge- 


afterwards, at the Requeſt of Counſel for the Defendants, another — all 


For the Plaintiff it was inſiſted, that his Anſwer was or ought | 
Bracy's 


Action will lie againſt an 2 
2 except a Fuge of Record, _ what he does in a judicial EN 


—— — 


Falſe Impri- 
ſonment lies 
againſt Com 
miſſioners of 


Bankrupt 2 J Ar 
for an illegal 172 Jo 


Exerciſe of 
their Diſcre- 
tion, in im- 


properly cam- A; 
mitting a S* 
Bankrupt, C 30 
who has made 

a ſatisfatory ve * Ge 
Anſwer. 


4 
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And accordingly it was again argued this Term by Adair for 
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Capacity. Smith and Bouchier, Stra. 993. The Vice Chancellor 


of Oxferd's Caſe. Dyer and Miffing. Tr. 15 Ges. * C3 


{Vide pag. 1035. ] on a Commitment by Commithoners of Bank- 
rupt. Groenvelt and Burce!l, Ld. Raym. 467. Cale of the Col. 
lege of Phylicians. Dr. Bonbam's Cale, 8 Co. 121. the ſame. 
10 Co. 76. Marſhalſea' Caſe. Haradr. 482. Caſe of the Com- 


miſſioners of Exciſe. Nele and Falter. Cro. Car. 394 


Caſe of the Juſtices of the Peace. —— So too Billings and Prinn. 


5. See page 1017. 5 Co. 100. Roofte's 


Caſe. Commiſſioners of Sewers, and Callis to the ſame Point. 


184. 2 Mod. 218. 3. The Commiſſioners of Bankrupt are not 
Judges of Record. So held by Lord Coke, 8 Co. 121. and there- 


fore the Cauſe of their Co: mmitment is traverſable. 4 Mod. 116. 
Same Point. Callis. 128. holds them to be 20 Court : and 


though they are ſo called, 4 7/7. 277. 5 it is at the ſame Time 


held, that they are liable to Actions. Hol. (Ld. Raym. 467.) 
holds that though they may commit, they have no judicial 


Power. It is true that their Authority is derived from the 


Chancellor, but is only a ſpecial Authority, which muſt be 
ſtrictly purſued. By the Statutes they may commit, not for 


Puniſhment (which is incident to every Court of Record) but 


fill Anſwer. Ex parte Dick. December 1744, before Lord 
Hardwicke, The Queſtion was, whether a Bankrupt under 
Examination, was protected from Arreſts, both at the Time and 
zunda and redeund?. He held the Authority of the Commiſſioners 
not to be judicial but miniſterial. 


De Grey Chief Juſtice. He was arreſted by virtue of an 
« Extent. Lord Hordwicke held the King was not bound 


e by the Bankrupt Acts, therefore this was merely a 
*« Queſtion at common Law. And certainly at common 
«© Law the Commiſſioners have no Authority. But, ex 


** ſaid, that the Commiſſioners are a Court of Juſtice, fuf-"; 
* ficient for the purpoſe of having their Witneſſes Sn. 
« tected, at leaſt by the Court of Chancery, if not by 
„ themſelves. Elſe Witneſſes would be in a ſtrange 
«© Dilemma; if they do not appear, they are liable to be 


25 ited by this Court for their Contempt; if they 
| | | | * do 


parte Stow, the 13th of November 1762, Lord Henty 555 


fy 


Contra, if a Judge of Record. Hammond and Howell, 1 Mod. J 
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.* and therefore impoſſible.“ 


They concluded, that the Court would watch with a jealous 
Eye the Introduction of ſuch arbitrary Powers, as are now con- 
tended for by the Commiſſioners. | 


For the Defendants, it was allowed, that the Commiſſioners 
had been miſtaken, in judging the Anſwer of the Plaintiff not 
to be ſufficient or ſatizfaftory ; and that the Criterion of the 
Queſtion, is not the private Satisfaction, which might ariſe in 
their own Minds, but a legal Satisfaction which this Court muſt 
judge of; like the diſcretionary Power often given by Law, 
which is conſtrued to be-a legal Diſcretion, but then the Com- 
mitioners are to exerciſe their Judgment upon this Sufficiency; 
and, though miſtaken, are not to be puniſhed for ſuch their 
Error in Judgment. No Action can be maintained againſt a 
Jndge, acting in a judicial Capacity, for any Errors he may 
commit in a Matter within his Juriſdiction, Gwynn and Poole, 
Lutw. 937, 1560. an Action allowed againſt Commiſſioners of 
Excite, acting out of their Juriſdiction. 12 Mod. 392. but 


have lain. In Bracy's Caſe, as reported by Comb. 391. who 


fcient Anſwer, and diſcharged by the Court, ſomething was 


do, they are liable to Arreſts : which would be abſurd, 


Ille ſaid, Had they been in their Juriſdiction no Action would 


was committed by Commiſſioners of Bankrupt, for an inſuf- 


- hinted at the Bar of an Action of falte Impriſonment; but Holt 


faid, there was no Colour for ſuch an Action, where an Officer 
commits ſuch a Miſtake or Slip. The Conſequences would be 
terrible, if an Action lay for every Miſtake of Judgment, Denial 
oi Certificate, and the like. No Committioners of Exciſe, Cuſ- 


ſued for being miſtaken in a Matter within their Juriſdiction. 
In H;xwel's Caſe, though the Commitment was illegal, yet no 
Action lay. This is the firſt Action of the Kind. Dyer and 


1 2 | 
Ming was quite another Thing. There the Commuthoners 


. 
Cafe, and not Treſpaſ5. Clearly fo againſt Juſtices of the Peace, 


becauſe by the Statute of 24. G29, 2. Tender of Amends is 


but only in Actions en the Cale, If there is a Partiality or 
| 2-550 Cor= 


allowed; which is not to be permitted in Actions of Treſpaſs, 


toms, 'Turnpikes, Sewers, Cc, nor Juſtices of the Peace, can be 


had clearly no Juriſdiction. | But if any Action lay, it muſt be 


HT 


1 12 
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Corruption ſhewn by the Commiſſioners, Caſe would lie to re. 
pair the Party in Damages; or criminal Proceſs, for the ſake 
of public Juſtice. But if there be no intentional Wrong, the 
Commiſſioner, entruſted with the minuteſt Portion of Judicial 


Power, is not liable to an Action of Treſpaſs for ene to 
err in the Uſe of it. | 
De Grey Chief Juſtice, 


There are ſeveral Exceptions which may be made to this 


| Plea in point of Form; as, 1. It is not averred, that the 


Queſtion put by the Commiſſioners was a material one. 2. One 


| Cauſe of the Commitment is manifeſtly illegal; —for miſbehaving 


himſelf. Though perhaps that might be rejected as ſuperfluous, 
and the Commitment be referred to that Cauſe which, if true, 
is a legal one. 3. The Concluſion is certainly bad; till he 
„ anſwers all ſuch Queſtions as Hall be put to him.” But I 


chuſe rather to determine upon the Merits, than upon the Form, 


of a Caſe that has been ſo elaborately argued. 


This is a Caſe without a Precedent, and muſt therefore be 
determined on Principles. Taken in any View, it involves a 


Hardſhip on either Side. Hard, that Commiſſioners ſhould be 


perpetually harraſſed with Actions, in caſe of an innocent Miſ- 
take. Harder, for the Public, if they are to be inveſted with 
an arbitrary Power of committing whom, and for what they 
pleaſe, without being liable to anſwer for it. Eſpecially as the 
ſame Law muſt be eſtabliſhed for a// Commiſſioners of Bank- 
rupt, as well thoſe in the Country as in London. Here, little 
Danger is to be apprehended from ſuch a Power of Commitment, 
as the Commiſſioners are uſually Men of Knowlege and Diſcre- 


tion, choſen by the Great Seal, and acting under its immediate 


Inſpection. The Defendant Mr. Seare, in particular, we all 
perſonally know to be a Gentleman of the utmoſt Integrity and 
Honour. But, in the Country, very low and obſcure Men, often 
creep into the Commiſſion, and to arm them with ſuch arbitrary 
Powers would be of the moſt terrible Conſequence. 


It is certain that no Man ought to ſuffer, criminally, for an 
Error in Judgment : but it is equally juſt, that he ſhould make 
3 Reparation 
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Reparation civilly, for the Damage which other Perſons have 


ſuffered by ſuch his Error. 


But it is ſaid, that no Action will lie againſt P in five 
in a judicial Capacity. Let us ſee how far this general Poſition 
is warranted by Law. 


* . 
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1ſt. It is agreed, that the Judges in the King's ſuperior Courts 
of Juſtice are not liable to anſwer perſonally for their Errors 5 
in Judgment. And this, not ſo much for the ſake of the Judges, 
as of the Suitors themſelves. Buſbel's Caſe. Vaugh. 138. 2 


fon. 15. 


ol The like in Courts of general Juriſdiction, as Gaol-deli- 
very, &c. 1 Mod. 184. 119. 2 Mod. 218. 3 Keb. 322. 358. 


d, In £ ourts of ſpecial and limited Juriſdiction, having 
FRETS: er to hear and determine, a Diſtinction muſt be made. 
Wir Vhile acting within the Line of their Authority, they are pro- 

ed as to Errors in Judgment; otherwiſe they are not 
5705 tected. So in Dr. Bonham's Caſe, falſe: Impriſonment lay, 
becauſe they had exceeded their Authority. In Dr. Groenvelt's 
it did not lie, becauſe they were within their Juriſdiction. In 
Dr. Bourchier's Caſe, and the Caſe of 7 erry and Huntingdon 
in Hardres, it lay, becauſe of the Exceſs of Juriſdiction. 


Thus much of Courts. The Caſe is ſtronger, when applied 
to /ingle Magiſtrates, having or not having Juriſdiction. | 


In all the Caſes where Protection is given to the Judge, giving 
an erroneous: Judgment, he muſt be acting as Fudge. The 
Protection, in regard to the ſuperior Courts, is abſolute and 
univerſal; with reſpect to the inferior, it is only while they 

ach within their Juriſdiction. 


It is then ſaid, that the Defendants in the preſent Caſe are 
Judges, and acting within their Juriſdiction. I cannot affent 
to this Poſition, that Commiſſioners of Bankrupt are Judges. 


Many Courts which are held by the King's Commiſſion for 
{necial Purpoſe, do not conſiſt of Judges, as the Courts of Eſ- 
vo. „ Þ cheats, 
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„ 1 Firſt Fruits, &c. Nor can Lord Holt's 

Poſition be generally and univerſally true, that a Power to 
fine and impriſon makes a Court, or Judge of Record. There 
may be Officers of Record, who are not Judges of Record, by 

the Common Law ; as the King's Eſcheator, g Hen. 6. 69. 
So Juſtices of the Peace, may be Judges of Record, when made 
ſo by Act of Parliament; as in Caſe of Riots, Force, Going 


Armed, &c. in which Caſes their Records are not traverſable. 


Colmiltioners of Bankrupts have none of the Requiſites of a 4 
Court of Juſtice. They cannot commit for Puniſhment. They by 49 


have very little judicial Diſcretion. Their Office is chiefly exe- 


cutory and miniſterial. My Opinion in this Reſpect is inciden- 
tally confirmed by that of very great Authorities in the Law, 


the Chief Juſtices Cote, North, and Holt. 


As to the Form of the Action; if any lies, it muſt be that 
which is applicable to the Caſe, and adapted to the Injury of 
falſe Impriſonment. The Commiſſioners are exempted from 
All or None. On the whole I think the Plaintiff is intitled to 


Judgment. 
Gould Juſtice. 


I think there is no Doubt, but that the Form of the Action 
is right. I had for a long Time a Difficulty in my own Mind, 


whether theſe Commiſſioners were not Judges of Record ; 


ariſing from the Statutes 34 Hen. 8. c. 4. and 13 Eliz. c. 7. 


both which conſider all Bankrupts in the light of Criminals. 

And the ſame coercive Power, which is given to the Great Seal 
by the firſt of thoſe Statutes is veſted in Commiſſioners by the 
ſecond. But I muſt acknowledge that the Reaſons given by 
Lord Chief Juſtice for the contrary Opinion are extremely 
ſtrong. I therefore give no abſolute Opinion on that Part of 
the Caſe, becauſe I think the Demurrer now before us may be 
determined on other Grounds. 


I do not think the 1 put by the overs to 
the Plaintiff was a lawful' Queſtion, but a wanton Abuſe of 


their Juriſdiction, An enſnaring Queſtion, merely calculated to 


entrap the Man. 
I af 


4 


2 


440 


348. 
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I alſo think the Cem illegal, as it is ſtated on the 


Face of it to be, beſides refuſing to .anſwer, for otherwiſe 
miſbebaving himſelf : which brings it to Bracy's Caſe, Salk. 


Blackflone Juſtice concurred with Lord Chief Juſtice in om 


nibus. The Commiſſioners may iſſue Proceſs of Contempt by 


Impriſonment, not to puniſh, but to compel an Anſwer. This 
Proceſs muſt iſſue at the Diſcretion of the Commiſſioners, if the 


Anfewer be not to their Satisfaftion, for the ſake of Diſpatch ; 


elſe they muſt perpetually have recourſe to the great Seal, and 


ſuſpend the Examination, while they are ſtating the Contu- 


macy and praying the Aid of the Court. But they are liable to 


anſwer for the illegal Exerciſe of this Diſcretion, by iſſuing this 
Proceſs either in conſequence of inproper Queſtzons, (which 
proves they are no Judges; for what Judge was ever cenſured 
for an improper Queſtion ?) or for not acquieſcing in a proper 
Anſwer ; or by Commitment for an improper Cauſe, or for an 


| improper Time. All which concur in the preſent Caſe. And 
the King's Courts will examine, whether the Commiſſioners 


have made a due Uſe of the Authority with which Parliament 
has armed them, and had legal Grounds for iſſuing this Proceſs 
of Impriſonment. If not, they will deliver the Party committed, 
which they would not do if committed by a Court of Record, 
in which the Law repoſes Confidence and Truſt; and will 


alſo redreſs him by Action for the Injury he has —_— ſuſ- 


tained. 


| Nares Juſtice concurred with Lord Chief Fuſtice, and Black- 


ſtone Juſtice, and cited 1 Hawk. P. C. 175, with regard to the 


Materiality of the Queſtion ; and Baldwin and Blackmore. Burr. 
595. to ſhew, that where the Warrant is legal, a Juſtice of 


the Peace is liable to an Action of falſe Impriſonment. 


Judgment for the Plaintiff on the Demurrer. 


Doe 


2198 Eaſter Term 17 Geo. . p. 
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740 7552 
\ Doe on 75 82 of Lem riere againſt M 
The 32 = P 2 ot artin. 
| - } fo S ow £ Special! Caſe. 


g « _—_ to ſpe- 
| Yo ciaFDecu- El, Tonſon Eſq; was ſciſed of a Neſſuage called Paſſars, 


58 in leg with a Parcel of Land thereto belonging, 1 115 opyhold of 


9 
7 ,. occupied wi 
| Holand Inheritance under the Manor of Fulham in Middle eſex, In his 


© highly conve- ON Occu ation. 
} 4 Yin nient for the Pe 


| Z19: EN Uſe of it, will | | | . 
| ; mp ann Matthew Romſey was ſeiſed of ſeveral other Copyhold Meſ- 


Appurte- ſuages, and Gardens adjoining in part to Paſſars, and by an In- 


| held is denture of the 1oth of Fauly 1762 demiſed to the ſaid Richard 
= = bo N. different Tonſon, a Meſſuage and two Acres of Garden adjoining to Paſſars, 


I Ian. 


. for twenty-one Years at the annual Rent of 37 J. 
A0 od 


| . N 5 4 C Aftrwards Tonſon 2 Ramſe entered into Treaty for ths 

as N. F. 3 49g * abſolute Sale of the ſaid Meſſuage and Garden and all other 
AN feu, Ramſey's Copyhold Eſtate, and a Deed was prepared accordingly, 
5 S0 but 1 44 died the Night before it was meant to be executed. 


1 9 * 1 Ramfey on the 2d of September 1762 | ſurrendered all his 8 

we a.2- y | hold Eſtates to the Uſe of his Will. And by Will the 3d of 

September 1762 deviſed the ſame to his Wiſe Juliana Ramſey for 

. 93, Life, Remainder to Thomas Ramſey a Minor in Fee, and died 
Wor after. | 


4 
5 
| 
5 


e fue it , On the 18th of October 1762 Sultana Ramſey the Widow de- f 
= v- MA miied to the faid Richard T: onfon” ſeveral Cottages, part of "the 
(aid Co yhold Eftztes, for 99 Years, if ſhe ſo long lived, at the 

Rent of 7/. And on the 17th of November 1762 ſhe was ad- 
mitted under her Huſband's Will to all his PIR Eſtates 


for her Life. 


Richard T hon, on taking the Leafe of the 150 of July 1762, 
Jaid the greater Part of the Garden thereby demiſed into his 
own Premiſſes call ed Paſjars ; and let the reſt, together with th the 


M Mefſuage to Elizabeth Bibby, at the e Yearly Rent of 25 /, <1, He 
[> alſo 


— 
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alſo, pulled down the Cottages demiſed by Juliana Ramſey, 3 
Mid the Scite of them into his Court-yard: 3 


— —— ů — — 
— . ——— —ꝙ— ..,, 


On the 25th of November 1767. Richard Tonſon ſurren- 
dered all his Copyhold Eſtates to the Uſe of his Will; and on 
the 26th of November 1767 he deviſed to Catharme Whitburne & 
and her Heirs * all that his Copyhold Meſſuage with all Out- 
c houſes, Gardens, and Appurtenances to the ſame belonging, 
e ſitudte and being at Fulham in the County of Mzddleſex, and 


« then in his Poſſeſſion.” 


On the 15th of February 1769 Juliana Ramſey ſurrendered all 
the Copyhold Eſtates deviſed to her by her Huſband to the Uſe Sw MY 
of the faid Richard Tonſon his Heirs and Aſſigns for her Life, . I 6-668 1 1 
and he was admitted accordingly and ſurrendered the ſame to nat 2 
a the Uſe of ſach Perſons and for ſuch Eſtates as he by his laſt N 
Will already made or hereafter to be made ſhall give, limit, 
« declare and appoint.” To” 


_” the 1oth of June 1771 Richard T onſon made a Codicil to 
his Will, and therein gave two pecuniary Legacies, which Co- 
dicil has been proved with and as part of the ſaid Will. 


On the gth of Oæober 1772 Richard Tonſon died, leaving Ann 
Lempriere his youngeſt Siſter and Heir by the Cuſtom, who as 
ſuch was admitted to the Mefſuage and Garden let to Mrs. 
Bibby, and alſo to the Great Garden and Scite of the Cottages 
laid to Paſſars (being all the Premiſſes in queſtion) and ſurren- 
dered the ſame to the Uſe of the Leſſor of the Plaintiff her Huſ- 
band and his Heirs during the Life of Fuliana Ramſey, and he was 
admitted accordingly. Catherine Whitburne hath alſo been ad. 
G. 7 to Paſſars, and alſo all the ſaid Premiſſes in Queſtion, for ; 
Auch Eſtate as Richard Tonſon had therein, and the Defend- 
14 ant; Martin is intitled to all her Eſtate and Intereſt under 


ſuch Admiſſion. 


Qu. Whether any and what Part of the Premiſes in queſtion 
paſſed to Catherine Whitburne by the ſaid Richard Tonſon's 
Will and Codicil and his ſaid Surrenders ? Or whether 

HY ob i 6 D the 


FOE” oo >. 
FO 
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the Plaintiff is intitled to recover the lame, or any, * 
what Part thereof? 


Grof for the Plaintiff argued, 


That the ninety-nine Years Term created by the Leaſe of the 
18th of October 1762, was merged in the Eſtate pur auter Vie cre. 
ated the 15th of February 1769. So that the whole of the Pre. 
miſles in queſtion was an Eſtate for Life, and the Leſſor of the 
Plaintiff is intitled as Heir to whatever i is not deviſed. 9y, there. 
fore, what ig deviſed? 1. Not the Premiſſes let to Bibby ; for 
the Teſtator deviſes only one Meſſuage, and reſtrifts his Deviſe 

to what was then in his Poſſeſſion. 2. Not the Scite of the 
four Meſſuages, for that cannot paſs as appurtenant to an Eſtate 
held by another Title, though it had been uſed with it. Yate; 
and Clincard, Cro. Eliz. 704. Archer and Bennet, 1 Lev. 13 f. 
And it is held 3 Leon. 18. that nothing paſles by Surrender to 

the Uſe of a Will, but what is expreſsly ſpecified in the Will. | 


Kempe for the Defendant infiſted, 


That the Leſſor of the Plaintiff was not intitled to recover any 
thing, for if the Heir claims at all, ſhe muſt claim as a ſpecial 
Occupant. Now there can be no ſpecial Occupancy of a Copy- 

hold pur auter Vie; for that is ſubſtituted in the Room of a 

* general Occupancy, and that cannot be allowed in the Caſe of a 

1 Copyhold Eſtate, but on the Death of Cefluy gue Vie, the 
Lord is intitled to enter Ld. Raym. 1000. Salk. 188. 


But by De Grey Chicf Jaden Though in Copyhold Eſtates 

/6 2 Lg /Y there can be no general Occupant, ſince the Freehold is never out 
of the Lord; yet it does not follow there can be no ſpecial Occu- 

pant, when the Lord has expreſsly granted the Eſtate to one and 
Bis Heirs during the Life of A. B. Indeed the Term of ſpecial 

- Occupant is in ſuch Caſe, and in all others, a very forced and im- 

proper Phraſe ; and I think there is great Weight in what is 

0 7 11 ſaid by Vaughan, 201. that the Heir n it as a deſcendible 
F rechold. Such however is the . of the Law. 


The next Conſideration is, what the Teſtator meant to devile 
for that. is the Rule of conſtruing a Will. The Caſe in Cro. Elis. 


T 1% She ear CIO 48 (IS. T2 . 205 
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is only that a Copyhold cannot be appurtenant to a Freehold. 
But here both are of a Copyhold Tenure though held for a 
different Term. And that in Levinz ſays only, that Occupying 
one Thing together with another ſhall not make it legally appur- 
tenant. That alſo is the Caſe of a Deed, and not of a Will. 
And even there it was held, that (if neceſſary for the Uſe of the 
Principal) the Thing ſo occupied ſhall become appurtenant. 
And ſure a Court-yard is neceſſary for the Uſe of a Houſe. 


The Teſtator's plain Meaning was to unite as far as he could 
the Scite of the Cottages to his Houſe, and to deviſe all that he 
ſo perſonally occupied. And therefore he meant to deviſe the 
Scite of the four Cottages as appurtenant to his Houſe, but not 


the : and Lands which h he had demiſed to Mrs. Bibby. 70 4 


Gould, Bachl. and Nares Juſtices of the ſame Opinion. 


judgment for the Plaintiff as to the Premiſſes in the Oc- 7. tl on 
| cupation of Mrs. _ _— 


| | 4 
Warn of) 4. Lord Dacre aol Tebb. 1 > 4 au Fol 
| vc). 20 NA % 48-9 N E 
TA #3 ECLARATION in Treſpaſs for breaking and entering . 2: | 
his free Warren in Aveley, in the County of Efjex, and In hee, + AUR 
7 chaſing, hunting, and killing divers F oxes Hares, Conies, Par- Wee War- Aa | 
f 8. 8. 8 8 l l ren, though | 
* tridges, and Pheaſants of the Plaintiff, and taking away other ö 
ly, 95 his Goods and Chattels. On Not Guilty pleaded and Trial a 405. | 
4/46 by a ſpecial Jury, the Defendant was found guilty of breaking have f (Cx Eat 
J. and entering the free Warren of the Plaintiff, and chafing and © ' 
% hunting one Hare, Damages 6 4, and not guilty as to the FF b— a LY 
I A Reſidue. Ls | | | f 1 þ gn 
Mo ” Gln for the Plaintiff non; that the Preh might & C = 2 
os x full Coſts ; alleging, that the Statute 22 & 23 Car. 2. T5470. 7 291) 
WI which reſtricts Coſts in Treſpaſs, where the Damages are under W 241. 8 WT 
mz» 405, unleſs the Freehold or Title to the Land came in queſtion) | Os 
8/mfdid not extend to this Action; in which there could not poſ- <6 8 
las, tibly be any Queſtion relating to the Land, but merely to the 4 
% Franchiſe of Free Warren. For that Act related only to ſuch aa e.g 15 A. | 


Actions of Treſpaſs, where ſome Injury was done to the Land. A + <G R 5 
uu. hot Ce "4 ro FT: Eos e k 1 
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Kempe ſhewed for Cauſe, that it was poſſible the F reehold, 

or Title to the Land, might be ſo interwoven with the Title 

to the Free Warren, that both might come in queſtion, And 

where the Title to the Land might come in queſtion, but did 

not, and the Damages are under 40 5. there ſhall be no . 
Coſts than Damages. 


Gould Juſtice. 1 think the Act of Parliament is confined to 
ſuch Actions of Treſpaſs, where the Soil or Land is mentioned 
in the Declaration as the Subje& of the Treſpaſs complained 

of. The Right of Free Warren was not in the een, 
of the Legiſlature. 


Blackſtone Juſtice of the ſame Opinion. In Actions inſtituted 
rely for breaking Eree Free Warren it is impoſſible the Title of 

a. e Soil can ever come in queſtion; for though both may con- 

e Perſon, yet the Title to the Fre ree Warren is is always 

. . dae oh to that of the Land; for a Man may have Free War Free War- 


ren in glieno Solo. Beſides, the Hare ſo hunted was the p. perſonal / 1} 


* Propety of the Owner of the Free Warren; and if any In- 41 | 


j Nan dong 1 Zo erty, that, will take it-out of the 
4-6: 75 Rea, Tin intit Gin o A | Eg e 3 | 
255 e 


2 2 2 . 222 1 a 


3 Rule abſolute for taxing full Coſts. £ 
Tee i. 7 —< ff Gy. , - 2 [ir 
| Friend again Eaſtabrook. 

P pon Nen D r moved "I a new Trial. In Covenant, Non eff Fadium 


ö Ve eee | being pleaded, on the Trial before Aſpburſt Juſtice at laſt 
| ug Leſice in Fol Exeter Aſſiſes, Evidence was given of a Demiſe by a Huſband 


i ſeſſion being : ; ; | 
e- Defendage and Wife to the Defendant, the Huſband being Tenant for 
. al . . . Tg 2 8 5 5 
ber the Life of the Premiſſes, and the Wife having a Remainder for Life; 


oc. Jide of the which Intereſts and joint Demiſe were alſo ſtated in the Decla- 
3 5 N Plaintiff his : | : : 
Wo: 4 Leflortode- ration. Davy argued, that this was an illegal and impoſſible 
= m_ Demiſe ; for that the Huſband alone had — Fower of Dem! ng 
| 3 | 5 | and 


S af 5 Cr 


pe” WAS Sec,, 2 LIN? 54, . 


And it was held bad, for during their joint Lives it is the Leaſe 
of A. and the Confirmation of B. and after the Death of A. it is 


and any poſſible Cafe may be ſuppoſed to ſupport a Verdict, 
conſiſtent with the Matter diſcloſed upon the Pleadings. 


fendant who is in Poſſeſſion under it, ſhall not queſtion the Title 


erf f what he himſelf has ſtipulated77 © f 1a Tees | 
erformance of What he him . e Rs 2— Let 


where only the Decd muſt be proved. oy | 656: * 


„ e 5 Trinity 
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8 the Wife L only confirm and cited e s Caſe, 6 Co. HE 1D. 
14. where the Plaintiff declared on a joint Demiſe of A. and B. 


A. being Tenant for Life, and B. being Remainder Man in Fee. 


—— —ü8 


the Leaſe of B. 


This, being turned into a Motion in Arreſt of judgment, 
Groſe ſhewed for Cauſe, that poſſibly the Huſband died on the 
Day of the Demiſe, and then it would be the Demiſe of both; 


» 
a n 
8 
— — — —E—ñé— AH —— ů — ——— 0 
= =. Sz 1 * 3 RR = - _ 
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And by Gould Juſtice. I think the Verdi& ought to ſtand. - 


This cannot operate as a Confirmation ; for as this is the 
Caſe of a Baron and Feme, the Wife's Confirmation of the Huſ- | 
band's Act would be nugatory. - It muſt therefore operate as paſ- | 
ling the eventual Intereſt of the Wife. 4 
Blackſtone Juſtice. There is a bie between Treport's $ # 7 4 1 
Caſe and the preſent. That was in Ejectment, this in Cove- Leer- N. 754 be 
nant., The Plea of Not Guilty puts in Iſſue the Demiſe of me Lak Aur dia can be | : 
Leſſors of the Plaintiff, and their Title to make ſuch Demiſe. 240 e. 
Here the Iſſue only is, that there is no ſuch Deed as ſtated in 8 Ps 
the Declaration; and if in fact ſuch a Deed appears, the De- 2 PL hath 
N 
of the Plaintiffs to make ſuch Demiſe, and thereby evade the fo; . K 0 


— 1 
1 f l 


2 


. 2900. TEC C bly aA. 
| Are Juſtice., That a Efulband and Wife may join in —— val , 


miſe where one is in Remainder to the other, appears from 3 e 

DyeF 324. Cro. Eliz. 656, 1 h 222 
yer 324. Cro. Elix. 65 agree with Brother Blackſtone, 2. hs 

that there is a Difference between an Ejectment, where the Title FZH. 

muſt be ſhewn, and the Iſſue of Non eff Factum in Covenant GC — 7. C 


Rule diſcharged. 


The End of Eaſser Term 17 Geo. 3. 1777. | 
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| 09 423 1 84 15 45 = I Wood qui tam n again} Ellis; and another, 


N an Action gu: tam, for Offences againſt the Lottery 


a fo 
P4 SY L pounding a 
1 J. penal Action Act, it was moved laſt Term on the part of the De- 
= > . the Ki 8 
M 9 fendant Ellis, in order to avoid Impriſonment, and con- 


Part of the 


* 


N -xxY 5 ſented to by the Plaintiff, and ſo ordered by the Court (on 
WE + * pai Me: ythority of Gates qui tam and Fretwell in the King's Bench 
3 N jos tm In th Mn Hilary Term) that the Plaintiff have Leave to com- 
755 1 pound with the Defendant, for 2501. being a Moiety of the 
| Penalty, <* ſo that the Sum of 250. be alſo paid into the Hands 

1 3 * of One of the Prothonotaries for his Majeſty's Uſe.” And 
TAS Me. no Davy moved for an Attachment againſt Ellis, for not hay- 

FX) a hk ing paid the King's Moiety, upon an Affidavit that he had paid 
7. e h the 250/. to the "Plaintiffs Attorney; who ſwore he believed, 

* may” when he received it, that the King's Money had been previouſly 


11 of A A. 1 E ” 1 N 
| which was 


« 4 ten * A to anſwer FY W of the Affidavit; 
or 7 5 * A afterwards diſcharged, on the Prothonotary” s Certificate 
17 4 | 


, of the ſubſequent Payment of the ſaid 2500. 
1449 25 5 e 
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Zinck againſt : alker and __ Aſſignees of enner. 


W - * 7 ä ce, IO. . 5 
q NCH Sil! remitted el 
| „ ASE rf Mone had and received to the Pla intiff's Uſe. 


: I - ö 8 o a Factor or 
4 8 vhi _4 Verdi for the Plaintiff, e * 151. ON to 


Banker while 
unpaid, are 
i "+ ih his Caſe reſerved. 


of Goo Is un- 25 
fi; epd if the Factor becomes B- nkrupt muſt be returned to the! Principal, ſubject to ſuch Lien as the 


Factor may have thereon. 
| | The 


_— 
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The Plaintiff, previous to Nevember 1776, employed the 


Bankrupt Jenner as his Agent or Banker in London, and drew 


Bills on him under an Agreement to make Remittances to an- 
{wer the ſame when due. On the 8th of November 1776 Fen— 
ner tranſmitted to the Plaintiff an Account current, including 
all the accepted Bills then running on Fenner up to the zoth 
of November, which amounted to 1022 J. 5. 119. and the 
whole Ballance due to Jenner, including thoſe Bills, was 11 . 
165. 74. On the 15th of November the Plaintiff ſent by the 
Poſt to Fenner a Bill for 150/. which was received the 18th 
and became due the 18th of January 1777. On the 16th of 
Nævember another Bill of 3007. was ſent by the Plaintiff's Or- 
der to Fenner, who received it the 19th, and the ſame became 
due on the 18th of January following. Both which Bills were 
paid in due Time to the Defendants. On the ſame 16th of 
November Jenner ſtopt Payment, and became a Bankrupt by ab- 
ſconding in the Afternoon of the 18th of Nævember, previous 


to which the 150 J. Bill came to hand. That before the Re- 


ceipt of that Bill, the Plaintiff owed Jeuner (on the Bill Account 
and for a Commiſſion of 65. 8d. per Cent. for tranſacting the faid 


Bill Buſineſs, and for Intereſt of ſuch Monies as he hippencd to 


be in Advance) a Ballance of 1951. '13s. 2d. The two Bills 
were depoſited on the 21ſt of November 1776 by Fenner's Clerk 
in the Hands of Staples an 4 Co. Who wrote them ſhort in Fen- 
ner's Book. No Part of the Acceptances of 1022 J. 5s. 119d. 
was diſcharged by Fenner, but the Bills were afterwards paid 
by the Plaintiff. 


On the whole Account the Plaintiff charged the Aſſignees 


witl. the ſaid 4507. (the Amount of the two Bills) and with 
3/. 8d. 25s. (being the Commiſſion charged for the Payment 


of the 1022/7. 5s. 11d. which was never paid) in all 4534. 


55. 24. Out of which deducting the former Ballance of 195 /. 
13S. 2d, there remained the Sum of 257/. 15s. for which the 
Verdict was given, ſubject to the Opinion of the Court, whe- 
ther the Plaintiff had a Right to recover it. 


Groje, for the Plaintiff, tated the true Queſtion to be, Whe- | 


ther theſe Bills of 150/. and 3o0/. are to be conſidered as Cath 
paid by the Plaiatiff to Feuner, or merely as Goods depoſited 
- in 
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in his Hands as a Factor. For that Jenner was no other than 
an Agent, Banker, or Factor to the Plaintiff. And, till the 
Bills are changed, the Property is not altered, but they are as 
Goods depoſited for the Uſe of the Principal. And it is ſettled]; 
that Goods depoſited with a Factor, who breaks, are to be con- 
ſidered as the Goods, not of the Factor but of the Principal. 
Godfrey and Furzo. 3 P. V. 185. And fo of Bills which are 

not negotiated. Ex parte Dumas. 2 Vex. 582. 1 Att. 23zz. 


Walker, for the Defendants, urged, that the Bankrupt had full 
Power over the Bills, might negotiate or get them diſcounted. 
They were paid into the Banker's Hands on Fenner's Account. 
The Plaintiff could not reach the Bills while Jenner was ſol— 
vent, nor (of courſe) when he became inſolvent. The Pro- 
perty of Bills remitted is, he contended, transferred to the Cor- 


reſpondent: And more eſpecially in this Caſe, when they are 


ſent for Payment of a Debt to Fenner of 195 J. 13s. 2d. 


Could Juſtice. The Plaintiff ought to recover. Though de- 


poſited at the Banker's, the Bills are in the ſame Situation as if 
they had laid in Fenner's Scritoire. It is juſt the Cale of Goods 


conſigned to a Factor. Had the Bills been negotiated, and not 13 


been paid, the Bill-holders would have had a Lien on the 
Money advanced in Exchange. 


Blackſtone Juſtice. - It is clear that Fenner muſt be conſidered 
as a Factor, and the Bills (while unpaid) in the nature of 


HB gfe unſold. When ſet ſhort in the Banker's Books, they 


are only conſidered as a Depoſit, and the Property is not al- 
tered. They are remitted by Zinc to Fenner, for a particular 


| Purpoſe ; firſt to diſcharge the Pallance of 195/. 135. 29. and 


the Reſidue, ſo far as it will extend, to indemnify him againſt the 


| Acceptances of 1022 J. 5s. 114. which he had made of Zinch's 


Bills. Thus far Jenner, and his Aſſignees who repreſent him, 
had a Lien on the 450/.'s worth of Bills remitted. But theſe 


Acceptances never being completed, or the Bills paid, this re- 


duces the Lien to the 195 J. 13s. 2d. deducting thereout the 
Commiſſion on the unpaid Acceptances. And the Ballance, 
after diſcharging this Lien, ought to be reſtored to the Plain- 
tiff, as is done by the preſent Verdict. | 

I e | =. i: ave. 
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* 


| bins and Crutchley 33 Geo. 2. 2 Wilſ. 118. where the fame "9 i/e, 


Juſtices thought Leave ſhould not be granted; becauſe, 1. 


jure, and by the Certificate of the Ordinary. 2d. It tended to 


* — — 


Trinity Term 17 Geo. 3. C. m, 


Nares Juſtice of the ſame Opinion. T c Balance is reco- 
verable in this Action on the ſame « Prine el 45 Money paid by 


Miſtake. 


De Grey Chief Juſtice abſent. 5 | | 
. Poſtea to the Plaintiff. 


Anderſon againſt Anderſon. 


N Dower, Vilſen moved for leave to plead, 1ſt Ne unques —_ 
. 7 1 cad in 
ſeifie gue Dower. 2d Ne unques accouple, &c. and cited Ro- Dower. 


a : . and Ne unques 
Thing had been done. But it not appearing that this Matter — de- 
. nlied. 
was then under Conſideration of the Court, Gould and Blackſtone 


The two Pleas muſt be tried in two ſeveral Juriſdictions, by 


dclay the Widow, whoſe Subſiſtence may depend on the Event 
of the Suit; Dower is fe/ffinum Remedinm, and therefore no Eſ- 
ſoin is allowed therein. zd Gould Juſtice thought the Pleas in- 
conſiſtent. 4th Bl/ackflone Juſtice thought the Court had pro- 
ceeded full far enough, in granting Leave to plead ſeveral Mat- 
ters. Nares Juſtice gave no Opinion, out of Deference to the 
Precedent of Robins and Crutchley, De Grey Chief Juſtice ab- 


ſent. So the Serjeant 
| Took Nothing by the Motion. 


| 
| 


CO 9 En 


Wood qui tam againſt Jonnion, 

—_— . 

1 E AVE given to compound an Action for the Penalties of . a bens | 
22 vat n I 

the Lottery Act, at 5o/. for the King and 504. for the on a colluive 1 2 | 

Plaintiff, beſides 60/7. towards the PlaintifCofts : the King's Compoſition, | 
Wee 


the Piaintift 


Part being firſt paid to the Prothonotary at the making of the Rule, may alto be 7 
0 - S allowed a rea- (9 \ 


P 4 {onable Sum 
BU for his Calls, 


Wocd qui tam aga7 uf Caſlin. 


E AVE was denied to cpu at 57. 5s. forme King, 

and 51. 5s. for the Plaintiff and 30 %. towards Coſts; ſuch 
Compolition being manifeſtly collated _. 

Voi. H. 6 F Doe 


— 


— 
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Proceedings 
in Ejectment 
{taid the Day 
- Hefore Trial, 
till the Coſts 
of a former 


Ejectment in 


B. R. paid, 
after a long 
Delay. 


Lan Mi 


» 
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Doe on the Demile of Chadwick againſt Law. 


Former Ejectment had been brought in the King's Bench, 
between the ſame Parties, when in Hilary Term 13 Geo. 3 
the Defendant obtained a Rule for Coſts for not proceeding to 
Trial, which were taxed at 85 J. 8 d. after which the Cauſe 
was tried in the fame Term by a ſpecial Jury, and a Verdict for 
the Defendant; and his Coſts were taxed on the Poea, on the 
11th of June 1777, at 273 l. 10s. Total 358 J. 10 6. 8 d. no 
Part of which was paid. And now Walter moved to ſtay the 


— (4h. TH Proceedings in this Cauſe, till the Coſts of the former were 


paid. 


Davy for the Plaintiff urged, that this Application came tos 
late. The Declaration was delivered before the Eſſoign Day of 
laſt Eaſter Term. Notice of Trial given for the Sittings after 
this Term, viz. the 19th of June, the Plaintiff has been at the 
Expence of preparing for Trial, and bringing his Witneſſes to 
Town. And this Motion was not made till Friday the 13th 
of June. 8 | | 3 | 


alter in ſupport of the Rule, alleged that the Cauſe was ſo 


clear at the laſt Trial, and the Parties had reſted ſo long, that 


they did not think them in Earneſt till Notice of Trial was given. 


The Defendant then proceeded to tax his Coſts, in order to 


ground this Application, which otherwiſe he would. not have 
done, the Leſſor of the Plaintiff being inſolvent. 


The Court, on conſidering all the Circumſtances, made 
the | . 
Rule abſolute. 


The End of Trinity Term 17 Geo. 3. 1777. 


Michaelmas 


1642 Ser. FER 
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Michaelmas Term 


13 Geo. 3 8 


Halton again} the Earl of Thanet. 


judgment, Ruod Partitio fit flabilis. 
made abſolute the laſt Day of the Term, on Affidavit of Notice 
to the Defendant and the Tenants in Poſſeſſion. 


See fol. 1134. 
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UDGMENT in Partition had been given laſt Eafter Proceedings. 


Term, that the Plaintiff ſhould holdin Severalty the undivid- 

ed Moieties and Third-parts mentioned in his Declaration, 
and that Partition be made accordingly, upon which a Writ of 
Partition iſſued to the Sheriff of Derbyſhire; who now returned, 
that he hadexecuted the ſame in the Preſence of Perſons, who at- 


tended for the Plaintiff and Defendant reſpectively, and he ſpeci- 
fied in his Return the ſeveral Parcels with their Metes and Boun- 


And hereupon Walker for the Plaintiff moved for final 
The Rule for which was 


daries. 


1 
4 
Cafe out of, Chancery for the Opinion of the Court. 
John Nicholl deviſed all his real Ettates to Truſtees, to 
the Uſe of the ſecond Son of Milliam Nicholl of Tredonocł be- 
gotten or to be begotten, during the Life of ſuch ſecond Son; 
and after the Death of {auch ſecond Son, or in caſe he ſhould 
inherif his paternal Eſtate by the Death of his elder Brother, 
then to his fecond Son lawfully to be begotten, and his Heirs 
male ; and for Default of ſuch Iflue to the third, fourth, and other 
Son, and Sons of the ſaid V. liam Nicholl leverally and {ucceſſively, 
according 


Nicholl againſt N icholl. 


ſecond Son of A. when born, will take an Eſtate in Tail male, by wy of Executory Devils, deter. T. 
minable on the Acceſſion of the Family E _ and in the interim the Lands will cleic dend to the Heir 


5.7 , ho eee er. > Phe, 


A”, eee 


ot the Te<ftator. 


„ (IS rg. 


2 


13 fg w” fo, 


Z 


on 2 Writ of 


Partition. 
\ 


Deviſe 


to the ſecond 
Son (then un- 
born) of A. 

for Life, and 
after his De- 
ceaſe or the 
Acceſſion cf 
his paternal 
Eilate to 574 


ſecond Son, 
and his 14 N a 
male, with 2 


Re: in 
over, 1{ucn 


— ay 


2 — . 
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according to tr of Birth, * che: Heirs — of the Body 
of ſuch third, fourth and other Sons reſpectively. And in 
Default of ſuch Iſſue to the ſame Truſtees and their Heirs, t | 

the Uſe of the eldeſt Son of John Nicholl of Tredonocł —_ 
his Life and the Heirs male of his Body, Remainder to the:ſe- 
cond Son of the ſaid John Nrctoll of Tredonech, and the Heirs 
male of ſuch ſecond Son lawfully ifluing, Remainder to the Uſe 

of the third, fourth, and other Son and Sons of the aid Fobn 
Nichzll ſeverally and ſucceſſively, &c. and to the Heirs male of 
their reſpective Bodies. And for Default of ſuch Iſſue, He de- 
viſed all his Freehold Eſtates beforementioned to Fohn Nicholl 
(Son of John Nicholl of St. Athan) the Plaintiff, a and his Heirs 
He alſo gave and bequeathed all his. cuſtomary Land 


for ever. 


to the ſaid John Nicholl the younger for Default of ſuch Iſlue, 


and to the Male Heirs of the ſaid John N. icholl the younger, 
and ſor default of ſuch Iſſue, to the Fee Heirs of the 


The Teſtator left the Defendant } Tilliam N. e of Tredonocł 


bis Heir at Law, and the Defendant John Nicho!] of Tredonc:, 
his cultomary Heir, William Nicholl of Tredonockh hath no Sons, 


but hath two Daughters born ſince the Death of the Teſtator, 
but had no Children at the Death of the Teſtator or at the Time 
of making his NT ill. John Nicholl of Tr edunock was never 


married. 


; 1. Whether John Nicboll the PlaintifF is, intitled to any 
Eſtate i in Poſleſſlon under the Will of the Teſtator ? And, 
if not intitled, then what Eſtate will the ſecond Son of 
I alia am Nicbali the Defendant take fa the real Eſtates of 


This Caſe. was argued laſt Eaſter Term by Waller for, the 
Plaintiff, and GHn for the Defendant ; and (having been. ad- 
journed on account of the In diſpoſition of Lord Chief Juſtice) 


was again argued in the preſent Term by Hill for the Plaintiff, 


and Gro/e for the Defendant. 


For the Plaintiff it was argued, that he took an immediate 


Eſtate in Fee, liable to open and take in the ſecond Son of 
| William 


2 


© 


F 
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3 


VMilliam, if ever any ſuch ſhould be. For this is not an executory 


Deviſe to ſuch ſecondSon, being a Deviſe of the Uſe, which muſt 


— 


execute inſtantly, or not at all, in ſome Perſon in eſ at the Death 


of the Teſtator. Beſides an Eſtate to the ſecond Son of a ſecond 


Son, of a Perſon who has no Sons, is too remote a Contingency 


to found an executory Deviſe. And if ham ſhould ever have 


ſuch ſecond Son, he would only take an Eſtate for Life by the 


_ expreſs Words of the Will; the Remainder over to his ſecond 
Son being void becauſe of it's Remoteneſs. LY 


For the Defendant it was inſiſted, that the Uſe need not exe- 
cute till the Contingency happens, there being an Eſtate de- 
ſcending to the Heir at Law to ſupport it. And that the Con- 


tingency is not too remote to form an executory Devile : Since it 


was not contended that the ſecond Son of the ſecond Son could 
take as a Purchaſor under the Will; but only that the Eſtate 


deviſed to the ſecond Son himſelf, ſhould be ſuſpended till ſuch 


Contingency happened. And that he muſt then take an Eſtate 


of Inheritance, viz. in Tail. For the Intent of the Teſtator - 


being twofold, 1ſt, to give an Inheritable Eftate, and 2dly, to 
make that Eſtate unalienable till a ſecond Son of a ſecond Son 


{neither of which was in eſe) ſhould attain the Age of twenty 
one; though the latter is an illegal Intent and cannot be ſup- 


ported, yet the former (being legal and within the Time al- 


lowed for contingent Eſtates to veſt) may and ought to be ſup- 
ported in the true Conſtruction of this Will, as in the Caſes of 


Dodſon and Grew, Robinſon and Robinſon, Humberſton and Hum- 
berſton, Sc. And Chapman on the Demiſe of Oliver and Brown, 
3 Burr. 1626 was cited, where a Deviſe to the ſecond Son 


(unborn) of A. for Life, with Remainder to the elde Son of 


ſuch ſecond Son in Tail, was held to be an Eſtate tail in ſuch 
decond Son. 


The Certificate of the Judges was as foliows. 


We have heard Counſel on both Sides; and as we think 
e that the Eſtate will! veſt in the ſecond Son of Milliam 
« Nicholl of Tred:nock (when any ſuch ſhall be) by way of 


% executory Deviſe, and will in the mean time deſcend to 


Vox. II. | 6 G--- that 


the Heir of the Deviſor, We are therefore of Opinion 


1162 Mich. Term I8 Geo. 5, CN 


« that John Nicholl the Plaintiff in the original Cauſe is 0 
not intitled to any Eſtate in Poſſeſſion under the Wil 


in Queſtion.” 


„We are allo of Opinion that, in order to effectuate the 
« General Intent of the Deviſor, ſuch ſecond Son will 
„ take an Eſtate to him and the Heirs - male of his 


«« Body, determinable on the Acceſſion of * put” 
70 Eſtate.” | 2 
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Hardinge againſt the Biſhop ol Wincheſter and Wakefield. 


2 2 4 N 2zare Impedit for diſturbing the Plaintiffs Preſentation to 
united by Act the Vicarage of. King/ion upon Thames and Sheen otherwiſe 
een 1: Richmond in the County of Surry, the Plaintiff declared upon a 
Avoidance of private Act of Parliament, 9 Geo. 3. for dividing the Vi- 
— ot carage of Kingſton with the ſeveral Chapelries or Curacies 
preſent to the © thereunto belonging or thereunto dependant, aa two" fe- 
united Vicar- | 
age upon the parate Vicarages and two ſeparate Curacies. Which re- 
ee —_— cited, that the Vicarage of Kingfton eee the ſeveral 
Chapelries or Curacies of Peterſbam, Sbeen alias Richmond, 
Kew, Eaſt Moulſey, and Thames Ditton, and the Hamlets. of 
Hao and Ham; That the Plaintiff George Hardinge was the lay 
Impropriator of the ſaid Pariſh and it's Dependencies, and Pa- 
tron of the ſaid Vicarage ; That the Vicar of King on had im- 
G memorially nominated to the ſaid ſeveral Chapelries. or Curacies, 
p and that ſuch Nominees had uſed to hold the ſame, notwith- 
| | | ſtanding the Deceaſe of the Vicar or other Avoidance, but that 
| * ſuch Right had been litigated and never decided: and alſo 
=_ _ recited divers Inconveniencies which attended the then Situation 
of the ſaid Vicarage and Chapelries, and therefore it was enacted, 
That from and after the then next Avoidance of the Vicarage of 
Kingſton, and of the Chapelry or Curacy of Sheen otherwiſe Ricb- 
mond, the ſucceeding Vicar of King/ton and his ſucceſſors ſhould 
8 3 = | | for 
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for ever hold and enjoy the ſaid Vicarage of Kingſton and Sheen; 
and the ſaid Vicarage of Kingſton and Sheen with the Hamlets of 
Ham and Hook ſhall be a diſtin Vicarage by the Name of the 
Vicarage of K:ing/fon upon Thames and Sheen otherwiſe Rich- 
mond, divided and exempt from the Reſt of the ſaid Vicarage 
and Curacies or Chapelries. And that the Vicar of the ſaid new 
Vicarage ſhould from thenceforth be a Body corporate, c. 
And that the Vicars of the two reſpective Vicarages of King/tor 
and Sheen, and of Kew and Peterſham, and the Curates of the 


perpetual Curacies of Eaſt Moulſey and Thames Ditton ſhould 


from and after the next Avoidance of the faid Vicarage of 
| Kingſton as aforeſaid be preſented, collated, inſtituted and in- 
ducted, or licenſed, - as other Parſons, Vicars, or perpetual Cu- 
rates were accuſtomed to be: And that the perpetual/ Ad- 
vowſon of both the ſaid Vicarages and Curacies was veſted 
in the ſaid George Hardinge and his Heirs; and that the 
perpetual. Advowſons of Kingſton and Sheen and of Kew and 
Peterſham, and of Thames Ditton and Eaſt Moulſey, ſhould be for 


ever united and veſted in one and the fame Perſon, and never be 


| ſeparated or divided. That at the paſſing of the ſaid Act, 
George Wakefield Clerk was Vicar of Kingſton, and held and en- 
eyed the Curacy of Sheen as Part and Parcel of the ſame. That 
on the 1ſt of May 1776 George Wakefield died, whereby the ſaid 
Vicarage of Kingſton became. vacant for the firſt Time ſince the 
paſſing of the Act: Whereupon it belonged to the Plaintiff to 


preſent to the ſaid Vicarage of King ſton * 5 but Ne the 
: DO hindered nw Se. 


The Bihop in a his Plea diſclaims all Tit, but as ora __ 
Sa bt : 


The Defendant Wakefield pleads, 1ſt. a the Vicar of - King- 
Jon had immemorially enjoyed the Nomination to the Chapelry 
of Sheen, and that the Curate ſo nominated had for a long Time, 


diz. for five hundred Years, uſed to hold the ſaid Chapelry, 


rotwithſtanding any Avoidance of the Vicarage by Death or 
otherwiſe. That in the ſaid Statute an Exception is made as 
to all the vicarial Rights of the then Vicar of Kng/ton, with 
| reſpe& to the Nomination of Curates to the ſeveral Curacies 
therein mentioned, in caſe of the Avoidance of ſuch Curacies 

| during 


n 


| 

| 

1 

1 | 11 
| be 
| 
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during his Life, except only as to the Claim of Right of re- 


moving the Curates from their feveral Curacies, And that on 
the iſt of January 1776, the ſaid George Wakefield, being then 
Vicar of Kingſton, nominated him the Defendant to the Curacy 


of Sheen alias Richmond, being then vacant, to which he was 


lawfully licenſed, &c. and Rill is Curate as aforeſaid. 2dly. 
That the faid Act was paſſed upon the Petition of the lay Im- 
propriator and Patron, without the Participation of the Vicar. . 
3dly, That the Vicar of Kingſton had immemorially uſed, upon 
any Vacancy of the Chapelry of Sheen, to take upon himſelf 
the Cure and to collect the Profits thereof, until he nominated 
another. That the Curacy being vacant at the Time of making 
the Statute, George Wakefield the Vicar then ſerved the Cure, 


until afterwards, vig. on the iſt of Fanuary 1776, he nomi- 


nated the Defendant Thomas Wakefield to the ſame, &c. 


To the jirft Plea the Plaintiff demurs; becauſe, 1. It does 
not ſhew how the Curacy of Sheer became vacant, * whe- . 
ther after or before the Act of Parliament. 2. It does not 
confeſs or deny that at the paſſing of the ſaid Act, the ſaid 


George Wakejield was Vicar of Kingſton, and held the Curacy of 


' Sheen as Parcel of the ſame; or that the ſaid Vicarage became 


vacant by his Death, or that the ſame was the next Avoidance 
thereof after the paſſing of the Act. 3. No material Iſſue can 


be taken on the ſaid Plea. 


He alſo Cart to the yo” Plea for the ſame Cauſes. And 


to the third Plea, he replies, that the ſaid George Wakefield 


held the Curacy of Sheen as Part and Parcel of his Vicarage and 
belonging thereto. And vpon this Replication Iſſue is joined. 


And the Defendant allo Joins in Demurrer upon the two 
firſt Pleas. 


Upon the firſt Argument of theſe Demurrers by Groſe for 


the Plaintiff and Walker for the Defendant, De Grey Chief 


Juſtice and the whole Court were extremely clear that the 
Plaintiff's Declaration was ill; for upon his own Shewing, the 
Union of the Vicarage of Kingſton with the Chapelry of Sheen 
was not to take place, according to the Act of Parliament, till 


after the next Avoidance as well of the Chapelry of Sheen, as 
2 of 


Mich. Term 18 Geo. 3. C. P. 1165 


of the Vicarage of King ſton ; when (and not before) it was to 


re- | | : : 
form a new Vicarage of K:ng/ton and Sheen united. Now the 
on e 7 5 i | ; 
Plaintiff has in his Declaration only ſtated an Avoidance of the 
ie a | | FD. 
- Vicarage of Xng/ion ſince the paſſing of the Act, but no Avoid- 
AC ; g 
7 ance of the Chapelry of Sheen ſince that Time; wkich muſt 
vas 1 i : 
2 happen before the new Vicarage can ſubſiſt. As therefore there 
ad is not in fact at this Time any ſuch Vicarage as the Vicarage 
1 
of Kingſton and Sheen, no Quare Impedit will lie for a Diſturb- 
ar, 
ance of the _—_— of preſenting thereto. | 
on 
elf 7 . 
| þ | judgment for the Defendant. 
e 7 
ng 4 1 
* 8 hs . 
ayre againſt Ihe Ear! of Roch bord. 9 
ai- 5 — 0 . CN M 
TV Treſpaſs @ DN ud fal 2 . iſonment, the Plaintiff declared. On an ces 
BL . of falſe Im- 
des i prifonment 
It. On a Breach and Entry of his Houſe on the 23d of e re 
le- 5 ; : | e 2 
> O05:ber 1775, and making a Diſturbance there for twelve Hours, Juſtifes the 
lid breaking open his Cabinets and Eſcritoires, and taking away his er 
c Goods and Papers, and for an Aſſault on his Perſon, and im- _—_ bailable 
0 | : ence in 
hy priſoning him ten, Days without any lawful or reaſonable conſequence 
Cauſe. 2d. On a general Count for an Affault and falſe Impri- ee. 
ce | 
ſonment; and laid his Damages at 30,000/. Oath, the 
an h : | * Plaintiff un- 
5 2 | der the gene- 
The 8 pleaded, 1ſt. Not Guilty, on which Iſſue was . 
10 E 42 
joined. : | a . : Juria fas pro- 
nd prid Oc. can- 
TH not give in 
4 d. He juſtißed, as to entering the Houſe and taking the gh 
wo er anc 
2 Goods, and impriſoning the Plaintiff for Part of the Time laid Retufal of 
825 idr ; oo, | Bail: but 
= in the firſt Count, as being a privy Counſellor and Secretary ought to hes 
of State, and having received an Information upon Oath on the iy. 
cia. ** 
| 2oth of Octeber 1775 from one Captain Francis Richar ſon, who. 
M on the 19th was an Adjutant in the Guards then on Duty in the 


oy Tower of London, and who depoſed, as (tated at length in the 
Plea, but ſubſtantially, * That the Plaintiff had tampered with 
him to betray his Truſt as an Officer on Guard at the Tower, 


he. 1 | : 

_ « and to influence the Minds of the Soldiery by a Promiſe of 
1] double Pay to affiſt in a Revolt and Change of Government, 
* « which he declared the People were determined to take into 


Ver >: | 6 II Fn" 
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<« their own Hands; and that there was a Deſign to ſeize the 
„ King when going to the Houſe of Lords on the 26th of 
October, and convey bim to the Tower, and from thence ſend 
e him to his German Dominions, and that 15007. had been al- 


e ready diſtributed among the Guards to alienate their Aﬀec- 


« tions. He alſo promiſed to fend the Informant Money to 
c make himſelf popular among the Soldiers, and deſired when 
e the King was ſeized he would ſo order Matters as to let him 
and the Populace into the Tower, and put him in Poſſeſſion ä 
« of the Magazines Sc. That their Intent was to compel the 
«© King to iſſue Proclamations to call a new privy Council, 
* and to difplace ſuch Officers Civil and Military -; as their Party 
<< thouid diſapprove : And that the Lord Mayor (Wilkes) Was 
« to order the Sheriffs (Hayley and Newnham) to raiſe the Poſſe 


«© Commtatus and keep the Peace near the Tower, and allo to 


order proper Conſtables.” Upon which the Defendant ifued 


his Warrant to apprehend the Plaintiff for High Treaſon, 
and feize his Papers, and delivered the ſame on the 23d of Oc- 
tober to two of the King's Meſſengers; who taking with them 
a Conitable entered the Plaintiff's Houſe, and ſeized him and 
his Papers, and brought him before the Defendant ; who upon 
Examination committed the Plaintiff to cloſe Cuſtody in the 
Tower for treaſonable Practices, but returned him his Papers. 
That the Plaintiff was on the 28th of OZober 1 775 upon a Ha- 
beas Corpus admitted to Bail by Lord Mansfield Chicf Juſtice of 
the King's Bench, and ſet at . eadem Gc. 


3. The . further pleaded a like Plea as to the Cond 
with reſpect to entering the Houle, taking awa ay the Defendant $ 


Papers, and anpriouing him. 


Ach. There was 4100 4 Each Plea of the ſame e to the 
ſecond Count of the Declaration. 


The Plaintiſf replies to all the ſpecial Pleas, De Injurid ſud 


propria abſque tali Caufy &c. and thereupon Iſſues were joined. 


On the Trial of theſe ſeveral Iſſues before De Grey Chief Juſ- 
tice by a ſpecial Jury at Weſtminſter in Trinity Term 1770- 
Jobn Reynolds the Plaintiff 8 SY n that being admit- 
ted 


* 


Mich. Term 18 Geo. 3. C. 


1167 


— 5 


ted to the Plaintiff during his Examination by Lord Rochford, 


ne ſaid thus to his Lordſhip, If after your conſulting the 


« oreat Law Officers of the Crown, it is found to be a bailable 
% Offence, I am ready to give good and ſufficient Bail for 
% Mr. Sayre; but if they are of another Opinion, I have no 
e Favour to aſk.” Soon after which Mr. Sayre was commit- 
ted cloſe Priſoner to the Tower. For the Defendant, the 


Matter of the ſeveral Juſtifications was proved. The Jury | 


upon the, #r/ Iſſue found the breaking and entering the Houſe 


and continuing there for four Hours, and the carrying away the 


Papers, and the Aſſault and Impriſonment for fix Days, and 


alleſſed 10007. Damages in Reſpect thereof, and acquitted the 


Defendant of all the Reſt of the Treſpaſſes in the Declaration. 


They alſo found a Verdict for the Defendant on the ſeveral Juſ- 
tifcations, ſubject to the Opinion of tae Court upon theſe two 
Queltions.s 5 


it. Whether an Offer and Refuſal of Bail was admiſſible 


Evidence under the Iſſues joined on the ſpecial Pleas. 
And, if admiſſible, | 


2d. Whether Mr. Reynoldos Evidence was a ſufficient Proof 


of an Offer and Refulal of Bail, ſo as to make the ſub- 


ſequent Impriſonment illegal. 


If both the Queſtions ſhould be determined in the Affirma- 


tive, then a Verdict for the Plaintiff: If both, or either, in the 


Negative, then a Verdict for the Defendant, upon the ſpecial 
Pleas. | 


This Caſe was argued laſt Eaſter Term by Adair for the 
Plaintiff, and Palzer for the Defendant ; and when the Court 


was ready to give Judgment thereon in T77n!ty Term, it was 
at the preſſing Inſtance of the Plaintiff's Countel adjourned for 


another Argument to this Term, when it was again argued by 


'Glyn for the Plaintiff, and Davy for the Defendant. 


For the Plaintiſ, it was urged, that under the Replication 


of De injurid ſud propria Gc. it is ſufficient to ſhew any Fat 


that is not conſiſtent with the Juſtification. And though a new 
Treſpalſs cannot be given in Evidence under that Iffue, it may be 
. | | ſhewn 


% ® 
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ſhewn that the original EIT. was unjuſtifiable. That though 
the original Caption might be juſtified by the Matter contain- 
ed in the Plea, yet the ſubſequent Detainer might be ſhewn to 
be unjuſtifieble by the Tender and Refuſal of Bail. A lawful 
Act way be turned into a T'reſpaſs by the ſubtequent Miſbeha- 
viour of the Party; as by abufing a Diſtreſ3; Sal. 221. Gar. 
grace and Smith, Riding an unpounded Horſe. Yetv. 96. See 
allo the Sz Carpenter's Caſe 8 Co. 146. and V. ithers and Hendley 


Co. Fac. 379, where it is held, that an unlawful Detainer af- 


ter a legal Taking is a freſh and illegal Caption. They ſaid, 
the ond Queſtion was too clear to N a Doubt. The Ten- 
der could only be conditional, as it was not known, for what 
Crime the Plaintiff would be committed: And immediately af- 
ter the Tender, he is committed to cloſe Cuſtody, which pre- 
venta him from then offering Bail. 


And per Gould Juſtice. It is held in Zong Qriato T1, that 
in bailable Caſes it is the Duty of the Magittrate in the firſt 


place to aemand Sureties. 


For the Defendant it was argued, that the Evidence of Tender 
and Refuſal of Bail was not admiſſible, becauſe, iſt. It is not 
within the Iſſue, which is only on the Truth of the Plea, 
and the Plea does not mention this Fact. A general Replica- 
tion (like the preſent) only denies the Plea. A ſpecial Re- 
plication confeſſes it, but alleges new Matter; this therefore, be- 
ing new Matter, ought to have been replied. In King and Pbip- 
pard: *Carth. 280. in Action of Aſſault and Battery. A Plea, 
Son Aſſault demeſne. Replication that the Defendant entered 
the Plaintiff's Houſe and miſbehaved, whereupon he gently put 
him out. Held that the Replication was good without a Tra- 
verſe, abſque boc, for it ought to be a ſpecial Replication be- 
cauſe this new Matter could not be given in Evidence on the 
general Replication De injurid fud proprid, Sc. Whatever con- 


feſſes and avoids, as the Tender of Bail does in this Caſe, muſt 


be ſaggeſted on the Record, that the adverſe Party may be able 


to meet it in Evidence. It is collateral Matter, and out of the 


Iſſue of the general Traverſe, which only goes to the Facts of 
the Plea. Therefore all ſubſequent Miſbehaviours, as Abuſes of 
Diſtreſſes &c. are in the regular Courſe of Pleading, conſtantly 


replied, and cannot be given in Evidence. Beſides, 
N | ad. 
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Pay This Evidence does not . the Action, which is for 


a poſitive Fat, This is only Proof of a Negative, a mere 


Non-feaſance. See the Six Carpenters Caſe, Reſolution the ſe- 


cond. Ld. Raym. 1399- 


As to the ſecond Queſtion. Tender of Bail muſt be like the 


Tender of Money. The Bail muſt be produced in order to ſee 


that they are current. A Promiſe, or Offer of Bail not preſent 


is not ſufficient, nor is the ſubſequent Commitment a Refuſal, 
if no Bail were ready. The Tender muſt be abſolute, not con- 


ditional ; Salmon and Percival, Cro. Car. 196 Sir. V. Jones. : 


226. Smith and Hall, 2 Mod. 31. On an Action of falſe Im- 
priſoament the Defendant juſtified under a Latitat, the Plaintiff 


replied (which ſhews the true Courſe of Pleading) a Tender and 
Refuſal of Bail. Held, that as the Arreſt was legal, Caſe and 


and not Treſpaſs lay for this Refuſal. 
De Grey Chief Juſtice. 


As the Caſe is fo clear on the firſt Queſtion, there is no Ne- 
ceſlity to give any Opinion on the ſecond. 


It is a certain Rule that no new Matter, foreign to the Iſſue 
joined, is admiſſible as Evidence. The preſent Replication de 


Injurtd ſuã proprid, &c, is a general Traverſe of the Whole of the 
Plea. Whatever therefore goes to diſprove the Facts of the Plea 


is proper Evidence. What diſproves none of them, is im- 
proper. This Refuſal of Bail, if true, diſproves nothing that 


is advanced in the Plea, and therefore ought not to have been 
admitted. 


Gould Juſtice of the fame Opinion. There may be a partial 


Traverſe ab/que tali Cauſe, and a general one. This is a general 


Traverſe, vnder which no new Matter can be given in Evidence. 


The Caſe in Carthew. 280. is a ſtrong Authority for the De- 


fendant. 


* 


_ Blackſtone Juſtice of the ſame Opinion. Nothing ought to be 
admitted in Evidence, but what is material to the Iſſue joined, 


Voz, II. : 6 1 Cial 


either to prove or diſprove it. Nothing is in Iſſue upon a ſpe- 
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cial Plea, but what is directly traverſed : and the general Re. 


plication De Injurid ſud proprid abſque tali Cauſd traverſes all 


the Matters, and nothing but the Matters contained in the Plea. 
The Plaintiff declares on a Fact which at firſt View is a Tit - 
paſs. The Defendant in his Plea acknowleges that Fact, but 
ſtates ſuch new Circumſtances as (if true) amount to a Juſtif. 


cation. If the Plaintiff can ſuggeſt additional new Matter, which 


ſhews that the - Defendant's Afſer:ions (though true) will not 
juſtify the Treſpaſs committed, he ought to reply that new 
Matter in a ſpecial Replication, that the Defendant may demur or 
take Iſſue upon it. But in the preſent Caſe he has choſen to reply 
generally, The Impriſonment I complain of is {till an Injury, 
becauſe all that You have faid in Juſtification is abſolutely untrue, 
The Words de Injurid ſud proprid, of his own Wrong, are merely | 
introductory ; the Traverſe is contained in the Words ab/que tali 
Cauſ?7, without the Cauſe alleged by the Defendant. Whatever 
therefore goes to diſprove that Cauſe is admiſſible Evidence, 
but nothing elſe. | 


Nares Juſtice of the ſame Opinion. It was held by all the 
Judges on a Reference from this Court in the Caſe of Selman 
and Courtney, about the 13 or 14 Geo. 2. that where a Defence 
confeſſes and avoids, it cannot be given in Evidence on the ge- 


neral Iſſue. See allo 3 Hen. 7. Ps. Oo Cro. TE i. 


Judgment for the Defendant. 


tz 5 The The King gin; H A pe: — 
1. 869. O Ge 4 TIT : 
e. 18 Cale ih nature of IT He ; 14 1 


12 ee to enter ſudgment, to ſet aſide a e in this 
Court of Lands within the Manor of Ha ening atte Bower in 
EJex, which were alleged to be antient Demeſne. The Reco- 
very was had by Jonathan Black the elder Demandant, againſt” 
Fonathan Black the younger Tenant and Mary Hadlow Vou- 
chee. And this Action was brought in the King's Name, a 
Lord of the Manor, againſt the Vouchee, averring that the Re- 
covery was had to her Uſe, which the in her Plea confeſſed : and 
the Attorney General for —_ 2 conſented to enter a Noel! 


proſequz | 
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7 2% for the Damages. And this * alleged to be according JC a = Judjecty + 

tothe Precedents of the Ag and Mead NM. 28 Geo. 2, the e, N fei 2 = 

ne and Grove, M. 9g Ges, 3. and the King and Durnford, 5 Fg, verde. 

my P. 9 Geo. 3. But the Court conceived, that they were. not 

7. ad by thoſe Precedents, which had probably paſt /ub Si- 

75 1tio, eſpecially as it ſeemed neceſſary to them, that the De- 

A mandant and Tenant ought to be before the Court, and not 

— merely the Vouchee, who did not appear to be Cęſtuy que Uſe 

1 72 otherwiſe than by his own Acknowlegement; elſe Judgment 
10 be er to reverſe a Recovery of Land in frank Fee, and 


urn it dr t inte e Demeſne, by Colluſion between the Lord 
ad Vibe ** v hout h 
the er ouchee, without hearing the principal 
Parties, Demandant and Tenant. See Lutw. 711. 750. Where- Jn 74 
upon Groſe agreed to diſcontinue this Action, and bring * * , 


e W the Demandant, - Te RD and Vouchee. "Zu 
noe 


the Tees 
7 Roe oh 


Demiſe 7 TILES} are 
222 Hel, 


JECTMENT. Special Caſe reſerved * 2 
Juſtice at laſt Varsicł Aſſiſes. 


* 


A ond 
parol Demiſe 
at an annual 


Rent, where 
the Bulk of 


to recover Poſſeſſion of a Farm of about ſixty Acres in Auſtrey, 
of which fifty-one are incloſed, four lie in an open Field, called 
Ridgway Hill Field, and five in two other open Fields called 
Middle Field and Haſty Field. In the e Year Ridgway 
Hill Field is the Fallow F jeld. 


The Taking Ls ü in November 1767 from old Lady- day pre- 
ceding, without any fixed Term, at 40 / per annum Rent pay- 
able at Michaelmas and Lady-day. O. 8. 


quit at old Lady-day next following, 


| It was proved, that a Cuſtom prevailed in Aiſerey, that when 1. 4 „ 
4 © - £45 We 
a Tenant took a Farm, in which there was any open Field A R . | 
Land, more or leſs, for an uncertain Term, it was conſidered 


% S . C 


28 2 Holding from three Years to three Years. 
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The Action was brought by the Landlord againſt his Tenant 


and the Defendant 4 a 
continued in Poſſeſſion, and paid Rent till Mrichaelmas-day 
1776. and on the 7th of October 1776 Notice was given in to 


6 Fore. uu, &a. Got 


the Farm is 
incloſed and a 
ſmall Part in 
the open com- 
men Fields, 

is only a 


. 
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Year to Year, 12 
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Ry. Whether, as the Tenant had entered on the fourth 
Round of three Years, he was entitled to hold to the End of +» lf 


that three Years; Part of the Premifles being open Field} 
Land? = Eee? 


— — — 
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Groſs for the Plaintiff, urged ; That a general Taking was 
conſidered formerly as a Leafe at Will, 2 Sid. 153. Cartb. 101. 
But of late Years as à Holding from Year to Year, Salt. 414. 
And reaſonable Notice" is required before the Tenant can be 
turned out; 1. e. Six Months in caſe of a Farm; but in ca 


of a Houſe, where the Rent is payable quarterly, three Months 
e 1 ſufficient. ED 1 ; 


e. Fg 2 N. to the Cuſtom alleged, it is quite novel and not to be met 
PA. 8 with in the Books. It cannot be immemorial; for ſuch Takings . 


as theſe, are comparatively of modern Date, and contrary to the an- 

tient Policy of Landlord and Tenant. It is unreaſonable, for it 
gives a Tenant by the Holding of three Acres of common“ 
Field Arable Land an C— to ruin wy Acres of 
Meadow. | 
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Hill, totis viribus, for the Defendant. He inſiſted that by 
the common Law, where a Farm lies in three open Fields; one 
of which is fallowed every Year, and a Tenant takes the Farm“ 

* generally, he is Tenant for three Vears; and if he holds over, 

he is Tenant for another three Vears; and ſo on; in order to 

a 80 through the Courſe of Huſbandry. 2. That where Part 

of the Farm is incloſed, and Part common Field Land, let at th 

fame Time, and at the ſame Rent, the common Field Land ſhall 

Ar HA draw to it the incloſed Part of the Farm; for there can be no 

= . ae. It is one Bargain, and one Rent. And therefore 

1 TM as it would be unjuſt to turn the Tenant out of the Field Land 
4 before the Round is expired, he ſhall keep the Incloſures alſo 
ee Agd he cited the Caſe of Lady Pomfret at Northampton Summer "jel 
Ano Aſſiſes, 1757, where Baron Legge ruled, that a Hol, Yeti 4 | - 

vie” together with common Field Land, ſhould be held with it 00200 


; * . 80 ſuch a general Taking, from three T9000 fo three Yegrs, accord- 
| las oh ing 74. the . of A 5 71 ehe LM 16 
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In reſpect of the Cuſtom, he contended that (being ſtated to 

be 4 Cuſtom) it muſt be intended to be immemorial. And that 
lat was reaſonable, he inferred from the ſame Arguments upon 
0 which he ſuppoſed it to be Part of the common Law, and agree- 
fl able to the Reſolutions in the Books, Keilw. 163. Salk, 41 Is 

< [414. Harris and Evans, 1 Wilſ. 262. 3 New. Abr. 433. 

| i All which however are Caſes where fc general Takings are 
M ——— H— 1 
adjudged to be from Year to Year. 


8 ! 


5 De Grey Chief Tuſtice. A ſpecial Agreement ofthis kind might 

a> be very prudent and reaſonable, and no Doubt would be good in 
Jaw. I give no Deciſive Opinion how this Cafe would ſtand, 
ue if the Whole were open Field Land; but the principal Part being 


= 7 ed by Brother Hill is not Part of the conimon Law. All Leaſes "gn 


for a longer Term; as where the Crop (as of Liquorice, Madder, 
1 P 12" Sc.) does not come to Perfection in leſs than two Years : And 
I will not ſay that the Nature of Ground, or the Courſe of 


t | 2 Huſpandry, may not deſerve to be conſidered, when ſuch a Caſe 
C1 > comes nakedly before the Court. 
T [1 


As a Cuſtom, iſs Claim of the Tenant cannot be ſupported. 
hn AK, I. 15 not ſtated to. be immemorial ; nor probably is ſo, for the J/ A A 


Feing fo general, that one Rood of Arable Land in the common 4 


Gould Juſtice of the ſame Opinion. Under the preſent Cir- 0 
cumſtances this can only be a Leaſe from Year to Year. The' 
Idea of which kind of Leaſe obtained as early as Cro. Elix. 775. 


Blachftone Juſtice of the ſame Opinion. Particular Incon- 
veniences ſhould be guarded againſt by Leaſes and ſpecial Cove- 
nants. In the preſent complicated Holding, the Tenant's Claim 
is moſt clearly inadmiſſible. And, when a Caſe ſhall happen of 
mere common Field Land, it may be worth conſidering, if the 
VH 6 8 Courſe 


Ficld may determine the Tenure of an hundred Acres of 3 . 


u Several ty. ; | | 77 RE 


ahincloſed, I cannot heſitate to declare, that the Doctrine maintain- . Ate 


for uncertain Terms are prima facie Leaſes at Will; it is the Re- 7. "FA 

ſervation of an annual Rent that turns them into Leaſes from Year f 1 Ca 

0 to Year. It is poſſible that Circumſtances may make jt a Leaſe re- * 
mm 


Tad. 


[21 7% Reaſons given by Brother Groſe. And it is highly unreaſonable ; — A (Rea? 
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| Courſe of Huſbandry is to govern 4 Duration of the Leaſe, 
ho comes it that all the Caſes in the Books from Hen. 8. to 

the preſent Time, (when Incloſures were little known) deter- 
mine. ſuch Takings or Holdings over to be only Leaſes for one 
Year? And where the Ceurſe of Huſbandry 1s not finiſhed 
under four Years (as in Berks and other rich Countries) how can 
a general parol Taking be conſtrued a Leaſe for four Years, con- 
ſiſtently with the Statute of Frauds ? 


 Nares Juſtice of the ſame Opinion, that the Claim of the Te- 
nant in the preſent Caſe is unreaſonable, and cannot be allowed. 


Poſtea to the Plaintif. 


Henſhaw againſ} Pleaſance and others. 


HIS was an Action of Treſpaſs againſt certain Officers 

of Exciſe for ſeifing a Quench of Soap, ſuppoſed to be 
irregularly lodged and concealed. Which came on to be tried 
before Blacłſtone e at the Sittings in London during laſt 


Trinity. Term. 


It appeared in Evidence, that a Warrant, grounded on an 
Oath of Suſpicion, was granted to the Defendants by the Com- 
miſſioners of Exciſe, on the 25th of February 1777. to ſeize 
the ſaid Soap. That on the ſame Day the Detendants came to 
the Plaintiff's Houſe in Gravel Lane, ho was a Tallow Chandler, 
and ſeized 7065 1b. of Soap, then lying openly in his Cellar, 
which was an entered Place for making Candles, and which the 
Exciſe Officers uſually viſited twice and ſometimes oftener in 
a Day. That the Plaintiff, who had been a Soap Boiler, but 
had a Day or two before left off Boiling, had bought on Sa- 
turday the 22d of February 10, 934 16. of Soap of one James 
Walker, at 425 per Hundred, whereas the uſual Price of 
Soap on which the Duty (being 14s per Cent) had been paid 
was 46s. That this Soap lay openly in the Cellar all Monday 
and was ſeiſed and carried of in Carts on Tueſday the 25th. 
And that when Accidents happen in the Boiling of Soap, 
which they call Soft Boilings, the * 1s 2 925 to be ſold at 
an Under Price. 


1 It 


2 
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It appeared farther that on February the 26th, an Information 
was ordered by the Commiſſioners againſt the Plaintiff, upon the 
Return of the Seizure made by the Defendants. That on the 
28th Henſhaw brought his Action and ſued out Proceſs againſt 
the Defendants ; delivered Declaration on the 19th of Abril, and 
upon the Plea of Not Guilty, gave Notice of Trial on the 25th 
of April for the Sittings after that Term being the 14th of May. 
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On the 1ioth of May, and not ſooner, Notice was given to 
Henſhaw of the Information with a Summons to attend the 
Hearing on the 15th, when the Commiſſioners wiſhed to poſt- 

pone giving any Opinion till they had conſidered on the Evi- 
dence; but Mr. Schutz, the Solicitor of the Exciſe, preſſed 
to have it determined immediately, in order (as he expreſſed it) 
to get the Start of the Action, which was to be tried on the 
Morrow : which drove the Plaintiff into a Conſent to poſtpone 
the Trial of his Cauſe. And on the 16th the Commiſſioners 
convicted the Plaintiff in the Penalty of 1004, (which they mi- 
tigated to 40 5.) beſides the Forfeiture of the Soap. 


MIT CN 


And it was infiſted on the Trial of the Cauſe, on the foth 
of June 1777, that this Condemnation was concluſive Evidence 
to the Jury; and, 2. If it was not ſo, yet that the Onus pro- 
tandi that the Soap had paid the Duty, lay upon the Plaintiff. 


A . * 
gray P 
N 


The Judge permitted the Condemnation (which was founded 
principally on the Evidence of the Defendants together with 
others) to be read in Evidence as a Fact, but left it under all 
it's Circumſtances to the Jury to conſider what Weight it ought 
to have; informing them, that this, being a Condemnation at 
the Board of Exciſe, and not in the Exchequer, was not con- 
cluſive Evidence; and indeed the Defendants ſeemed to allow 
it, by giving in Evidence a Preſumption (though a very flight 
one) of the Soap's not having paid the Duty ; on account of it's 
being bought at an Under Price. And that in an A&zon the 
Onus proband! of the Soap's not having paid the Duty, lay 
upon the Officers who ſeized it. Upon which the Jury found 
a Verdict for the Plaintiff, Damages 132 J. gs. 
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And now Davy, ſupported by Greſe, moved for a new Trial, 
upon this ſuppoſed Miſdirection of the Judge. Againſt which 


Glyn ſhewed Cauſe. | 
| | And 


— 
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And per De Grey Chief Juſtice. Gould and Nares Juſtices. 
The Judge's Direction was right. | 


It was determined very lately in Scot, and Shearman in this 
Court, and has been uniformly ſo held for above a Century, 
that a Condemnation of Goods in the Exchequer is concluſive 
Evidence againſt all the World. But the Reaſons and Autho- 
rities relied on in that and all the other Caſes extend only to 
that Court, being the King's ſupreme Court of Revenue, and 
not to the inferior Juriſdictions of the Boards of Exciſe and 
Cuſtoms. The only Shadow of Argument, that can be al- 
leged for making their Condemnations final and concluſive, 
is drawn from Stat 23 Geo. 2. c. 21. ect. 33, which enacts, 
that upon Scizure of Goods where no Claimant appears, then 
upon giving the Notices. therein directed the Condemnation 
„ ſhall be final to all Intents and Purpoſes whatſoever,” but 
it goes on and adds, „as if the Owner had been ſummoned to 
attend the Commiſſioners.” This does not therefore apply to 
the preſent Caſe, as here the legal Owner appeared. Nor in 
any Caſe would it be any otherwiſe final, than other Condemn- 
ations by the Board, where the Owner 1s ſummoned or appears. 
Which never were ſuppoſed to be final Evidence to a Jury at 


. Common Law. 2d. The other Point was expreſsly determined 
7 C . 13; 


(4h 


in the Caſe of Salomon and Gordon by the whole Court; and 
we ſee no Reaſons to alter the Opinion then given, unleſs there 
be any thing in the Laws of Exciſe relating to Soap, differ- 
ent from thoſe relating to G/2/5. But the Statute of ro Geo. 1. 
c. 10. ſe. 28. which has been mentioned, as not being then 
under Conſideration, relates only to Coffee, Tea, and Cocoa- 
Nuts; and to Informations thereon for Forfeiture; and not 
to Actions at Common Law. And the ef. 35. of Statute of 
23 Geo. 2. c. 21, which relates to Soap and Candles, and lays 
4 the Onus Probandi on the Claimer and not the Officer, is ex- 
atly ſimilar to thoſe general Clauſes which were confidered 
| in the Caſe of Salomon and Gordon, and relates plainly to In- 
] | | formations, and not to Aclions. 


Rule diſcharged. 
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alle n and another 2 ir Job Peſnall B 


22 IP. * 


EBT on Bond, given by the Defendant to the Church- 
1D wardens of Omberſley in Worceſterſhire, (in Conſidera— 
tion of the Surrender of a Copyhold Eſtate to the Defendant 
and his Heirs by one 7ohbn Edwards) with condition to indem- 
nify the Pariſh from all Coſts and Charges, which they ſhould 
ſuſtain on account of the Support or Maintenance of the ſaid 
Jobn Edwards and Aune his Wife, and ſuch Child or Children 
as en be born of the Body of the ſaid Anne. 


The Defendant rays Oyer, and pleads that the Pariſh has not 
been damnified. The Plaintiffs reply, that they have been 


forced t to lay out and have laid out 1007. on account of the 
Support t and Maintainance of the f faid Anne, _and her Children 
Joon and Hannah, being poor Perfons to_the Pariſh of 


Omberſley. The Defendant rejoins, that the Churchwardens 


t SC (/! redes. 


demnify a 


Pariſh again | 


a Pauper, 1s 
forſeited | 
though the 


Pariſh to a- 


void the Ex- 
pence of Re- 
moval, chuſes 
to pay a 
weekly Sum 
for his Main- 
tenance in 
another Pa- 


in 


have not laid out the ſaid Sum or any Part of it in Manner 


on the Account aforeſaid, in the 9 | 


and Form aforeſai 
— rn nee rr rr ET 
tion mentioned. 


And Iſſue was joined thereon. 


— —— gar ads Ing VIE ns. 


— 


On the Trial it Was proved, that ſeveral weekly Sums to the 
Amon - of. 231. had been paid by the Pariſh Officers for the 


neceſſary Support of Anne and her Children, i in purſuance of the 

Order of a Juſtice of the Peace, while ſhe lived i In an adjoining 
Pariſh: That the Defendant knew of this, and once complain- 
ed to the Officers that 55. 6d. a Week was too great a Sum 
for the Maintenance of Her and her Children. The Jury gave 


a Verdict for the Plaintiffs, Damages 234. — 


And now Davy and Adair moved for a new Trial ; becauſe 
the Juſtice's Order was illegal, and therefore the Officers were 
not forced and obliged nor conipeliabli to maintain the Paupers, 


fince they did not live in Omberfley Pariſh. That is the Ifſue. 


It is fo averred in the Replication, and the Rejoinder refers to 
that, by the Words © in Manner and Form aforcſaid. - 


* 5 


N 
But by TI Sole Juſtice, Gould, Black/onc and Nares 


Juſtices. In 1 granting new Trials Reg ard is to be had to the 
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true Merits of the Caſe. If the Iſſue were as is ſuppoſed, the 
Defendant « does not appear in ſuch a Light, in point of real Juſ. 
tice, as to be entitled to a new Trial. The Conſideration of the 
Surrender was, that Sir Jo (who it ſeems is a Clergyman) 
is to ſtand in the Place of the Pauper Edwards, whoſe Eſ. 
tate he hath got without any other Conſideration, and to ſup- 
port his W ife and Children; which he now endeavorrs to evade 
by a Quibble. The Pariſh of Omberfley is compellable to re. 
ceive and provide for the Paupers, in caſe of Removal; and if 
a Juſtice makes an irregular Order, and, inſtead of removing 
— directs the Pariſh to pay a weekly Sum, the Pariſh is 
not bound to conteſt it. The Expence of ſuch Conteſt, with 
the ſubſequent Removal and Maintenance, muſt all have fallen 
upon the Defendant. The Payment is therefore for his Benefit; 
and his Refuſal to indemnify the Pariſh is a Breach of the 
| Condition of his Bond. But it is ſaid, that is not the Queſ- 
tion upon theſe Pleadings. Suppoſing it not, yet as the Jury 
| 27 4 has done complete Juſtice, we will not ſet aſide their Verdict. 
4 74 "— But it luckily happens that the Rejoinder 1s not coextenſive with 
38 15 the Replication. It is not that the Churchwardens have not been 
obliged to lay out, but that they have not laid out, in Manner 
and Form aforeſaid. And upon this Traverſe the Iſſue is joined. 


— — 


Rule diſcharged. 


Mem. Sir John Shynner, Knight, late ſecond Juſtice of 
% Chefter, Attorney General of the Dutchy, and one of 

« his Majeſty's Counſel, was, on the 27th of November 

&« 1777, Called to the Degree of Serjeant at Law, and gave 
Rings with this Motto, Morem ſervare; and the ſame 

* Evening was ſworn Lord Chief Baron of the Exchequer 

| in the room of Sir Sidney Stafford . who retired 
2— Cy. << upon a Penſion of 2400/. per Annum. 
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Micchell againſt Morris. 


F TER many nugatory Notices of Juſtification, the Bail need not 


Defendant's Bail appeared in Court to juſtify. One 
was allowed, and Time given to inquire after the 
other. On the ſame Night the ſame Bail, one not being juſti- 


| fied, ſurrendered the Defendant in Diſcharge of the Bail. Groſe 


moved for an Attachment againſt the Sheriff for not bringing in 
the Body. Walker ſhewed, for Cauſe, the Surrey to do 
which the Bail need not Juſtify. 5 


And of that Opinion was the Court (aß ente De Grey Chief 
Juſtice) and diſcharged the Rule, upon Croſsley the Attorney's 
conſenting to the Coſts of the frivolous Notices to juſtify. 


Jackſon against Morriſs. 


Richardſon againſt Morriſs. 
. Sue, F a 
N both theſe Cauſes the Sheriff was ruled, on the 11th 
of November to bein in the Body of the Defendants. On 
the 14th of November Bail were juſtified and allowed in Court. 
On the 19th of November a Rule was, made to ſhew Cauſe why 
this Allowance ſhall not be ſet aſide, the Bail being ſurrepti- 


November the Bail ſurrendered the Defendant, The Court 
* b (abſente 


juſtify, in 
order to ſur- 
render. 


But Ball us 


reptitiouſſy 
put in, can- 


not ſurrender 


the Defend- 
ant. 


oufly put in and juſtified ; which Rule on the 27th of Novem- - 


ber was made abſolute. In the mean time on the 21ſt of 


} 


6 
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(abhente De Grey Chief Juſtice) held, tha as the Bail were 
put in ſurreptitiouſly, they were as no Bail, and therefore 
could not ſurrender; and made abſolute the Rule for an At- 
tachment againſt the Sheriff. 


Jackſon again/? Finder. 
1 LIL 


Attorney may HIS was a Caſe ſimilar to that before of Mitchel! nd 
1 Morriſs, with this Difference, that Croſsley the Attorney 


bender im- for the Defendant was one of his ſpecial Bail, which was al 
mediately. 
leged to be contrary to the Rule of the Court. But the 
Judges (a4ſente De Grey Chief Juſtice) held, that though he could 
not be allowed to juſtify, yet he is tuthcient Bail to ſurrender 
without Juſtification. | 


Doe on the Demiſe of Chambers againf} Law. 


Ejetment by E J MEN, by the Aſſignee of Chadwi:k for the 
4 fame Premiſſes in the former Cauſes, (See Trn. 17 Geo. 
De ror gat. 3. p. 1158.) where a Rule was granted to ſtay Proceedings, till 

Co ef 3358 J. 10s. 8d. former Coſts were paid. Since which Rule an 
yon * Aſſignment of all Chadwick's Eſtate contained in his Schedule 
3 delivered in July 1774. was made under the Inſolvent Debtor's 

we Act 0 Chambers, the now Leſſor of the Plaintiff, who in the 


hmicif are 
. laſt Term brought this e 


4 * Malter and Greſe moved to ſtay theſe Proceedings till the 
(4H 230 Coſts of the former Ejectments were paid, and till the Leſſor 
of the Plaintiff makes Election whether to proceed in this or 
the former Cauſe, and that He ſhould pay the Coſts of this Appli- 
cation, the Aſfignment being merely fraudulent, and for the 


Purpoſe of Vexation. 


Davy ſhewed for Cauſe, that Proceedings in Ejectment are 
never ſtayed till Payment of Coſts, unleſs where Coſts are due 
to the Defendant, and not merely on the Suggeſtion of Vexation. 
So are all the Caſes. In the Dutcheſs of Hamilton's Caſe, Stra. 

5 1152. She had proceeded after the Death of the Duke, and it 


was for that Reaſon only that the Court ordered Proceedings 
to 


1 : 


m3 bw 0D 


3 
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to ſtay till Payment of the former Coſts. The Defendant is a Cre- 


ditor to Chadwick for the former Coſts; and is intitled to his 
ratable Part with the other Creditors and no more; or perhaps to 


the Whole, if by this Eje&ment a ſufficient Fund can be reco- 


vered to pay 205. in the Pound. But he ſhall not intitle him- 


- ſelf, by a Side-Wind, to his Whole Debt in Excluſion of the 


Reſt of the Creditors : or elſe ſtop the Courſe of Juſtice, and 
diſappoint the Body of the Creditors from recovering what per- 
haps may ſatisfy all their Demands. 


Gould Juſtice. I give no Opinion, whether in a fair Caſe 


the Aſſignee of an inſolvent Debtor ſhall be called upon for for- 
mer Coſts, before he is ſuffered to proceed to try a new Eject- 
ment on the Title of his Principal. But this is a mere Con- 


trivance to defraud the Defendant. The firſt Ejectment was 
brought in the King's Bench in 1773, which failed. In Fuly 
1774 Chadwick took the Benefit of the Inſolvent Act, and de- 


livered in his Schedule. In Eaſter 1777 a new Ejectment is 


brought in this Court, which was ſtaid till the Payment of the 
former Coſts. To evade this Rule, and for no other Purpoſe, 
a ſubſequent Aſſignment is made to Chambers, This is too 
groſs to be endured. 


Blackſtone and Nares Juſtice concurred. De Grey Chief Juſ- ; 


tice abſent. 


| Rule abſolute to ſtay Proceedings until, &c. and that 
Chambers ſhould pay the Coſts of the Application. 


Raines Aſſignee of Gee againſt Nelſon. 


Fieri Facias was ſued out by one Lightwood againſt Gee, 

on a Judgment for 560/, which Nelſon the Sheriff of 
Warwickſhire levied, and returned Fieri feci; but before he 
made his Return, or had paid over the Money, a Commiſſion 
of Bankrupt iſſued againſt Gee. Lightwood moved the Court, 
that the Sheriff ſhould pay him the Money levied. The Sheriff 


prayed the Aſſiſtance of the Court to indemnify him; upon 
which the Rule was enlarged, and Notice was ordered to be 


Volt 1k 1 6 M 5 given 


Where a She- 
riff behaves 
fairly, and 
prays the Aſ- 
ſiſtance of the 
Court, heſhall 
not be put to 
try a Queſtion 
of the Bank- 
ruptcy of the 
Defendant, 
between his 
Aſſignees and 


and the Plain- 


tiff at his on 
Expence. 
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| given of this "FR to Gee's Aſſignees: who before the enlarged 
Rule was out, brought an A againſt the Sheriff to recover 
the Money fo levied. In Eafter Term 1776, a Rule was made 
for the Sheriff to pay this Money into Court, and that Light. 
wood at his own Expence might defend the Action, Raynes and 


Nelſon; and Lightwood's own Rule was further enlarged til 
after the Trial ſhould be had. | 


Lightwood 3 defended the Action and ied: it at 
the Summer Aſſiſes 1776, when the Plaintiffs, the Aſſignees, 
obtained a Verdict, on which Judgment was entered in Mi- 
chaelinas Term 1 776, and in the ſame Term (by Conſent of the 
Sheriff) the Afﬀignees received the Money out of Court, and 
apprehending that Lightwood was to pay the whole Coſts, they 
paid the Sheriff four Guineas for his extra Coſts incurred in 
that Cauſe. But Z:ghtwood afterwards becoming a Bankrupt, 
the Aſſignees in October 1777 demanded the whole Coſts of the 
Sheriff, a on his Refuſal to pay them brought the preſent 
Action. 


Walker now moved to ſtay Proceedings in the preſent Action 
with Coſts, and that Satisfaction might be entered on the Record 
of the former Action, againſt which Gro/e ſhewed Cauſe. But 
the Court, abſente De Grey Chief Juſtice, were clearly of Opinion, 

that where a err behaves fairly, as in the preſent Cale; and 
throws himſelf upon the Protection of the Court, thay: will 
never ſuffer him to diſpute a Queſtioa between Plaintiffs and 
Aſſignees, at the Peril of Colts; and that in this particular Cale, 
| it was contrary to the Letter as well as the Spirit of the Rule 
| made in Eaſter 1776, and therefore made the preſent 


i. . f . 5 Rule abſolute. 


| "Ao Ys 2 | 
cal. Bennet College S ridge 3 The Biſhop of 


London, and Suſanna Calvert Widow. 


e W = 1 1 N Quare Tmpedit for the Church of Lambourn in Efſex, the 
E %% 2.5 45 eden I Plaintiffs declared upon the Seiſin of Thomas Tooke, D. D. 
A / bo _ who on the 7th of December 1719 by Will deviſed the Advow- 7 


in te Uni- 

erlitt * 1s 

-goot; the F xception in the 7 IG of Wilis reſpecting Cerporaticns bei ing _ pro tanto by the 
$ Stute of Charitable Uſes. 


n 


ſon 


** 
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| 15 02. But upon a ſecond . in this Term, De Grey Chief at 
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ſon to one John Tooke for fifty Years from his the Teſtator's 
Deceaſe (which happened on the 2d of April 1721) and after 
the Expiration of that Term to the Maſter and Fellows of the - 
ſaid College and their Succeſſors for ever. After ſtating divers 
Preſentations during the ſaid Term by the ſaid John Tooke and 
his Repreſentatives in his Right, the ſaid Church became void, 
by the Death of one Robert Tooke, on the 1ſt of November 1776, 
and it belongs to the Plaintiffs to preſent, but the Defendants 
hinder them, Sc. The Biſhop diſclaims all Title but as Or- 

dinary, and the Defendant Calvert demurs to the Declaration. 


This Caſe was argued laſt Michaelmas Term, by Walker for 
the Defendant, and Gro/e for the Plaintiff, when the principal 
Objection was, that the College could not take any legal Eſtate 
by this Deviſe; becauſe all Deviſes to Corporations are excepted 
out of the Statute of Wills. 34 & 35 Hen. 8. c. 5. and though 
„„ by the Conſtruction of the Statute of charitable Uſes, 43 Eliz. 
h 1 „c. 4. a Deviſe for the Benefit of a College may be good as a 
5 hr charitable Uſe, yet it is only good by way of Appointment, for 
867 which the Ree is in a Court of Equity. 2 2 
ly, 
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Allow ance of 


his Affairs before his. Creditors, who all (except Dudley) a Writ of gan 


Error, on a 


agreed, that upon his Aſſignment of all his Effects to one Mr. Judgment by , 
Nildicit, is ſo 5 
intirely a Superſedeas to a a. ES Writ 2 2 tion, and all Proceedings againſt the Bail, that 
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and Time to ſettle his Affairs. But Dudley arreſted Stokes, and 
held him to Bail : upon which by Conſent of the Creditors Mr. 
Hallet and one Surgey became Bail for him, in hopes to have 
prevailed with Dudley to have joined with the reſt of the Cre. 
ditors. But he reſolutely proceeded, till he obtained final 
Judgment by Nil dicit in Hilary Term 1777. On the 21 of 
February 1777 Coſts were taxed on the ſaid Judgment, and the 
Plaintiff's Attorney was immediately ſerved with an Allowance 
of a Writ of Error by the Defendant's Attorney ; notwith- 
ſtanding which, and his giving a Rule to tranſcribe and re. 
ceiving the tranſcript Money, he the ſame Day ſued out a 
Writ of Ca. Sa. againſt the Defendant, teſted the 12th of Pe. 
Bruary and returnable in fifteen Days of Eaſter, which was left 
in the Sheriff's Office to be returned Non eff znventus, which 
Return was accordingly made. And thereupon the Plaintiff 
ſued out two Scire facias's againſt the Defendant's Bail, which | 
he procured to be returned Nihil in laſt Eaſter and Trinity 
Terms; and ſigned final Judgment thereon on the 22d of June, 
being four Days after the End of 7. rinity Term, and on the 
25th ſued out a Fw facias againſt the Bail. 


In laſt 111 Term, Grofe moved to ſet aſide the Writs 
of Ca. Sa. and Scire facias, and the ſubſequent Proceedings 
thereon, with Coſts ; alleging that the Allowance of the Writ of 
Error was a Superſedeas to the Execution; and as no Execution 
could be regularly ſued out againſt the Principal, no Scire Va- 
cias againſt the Bail could be grounded thereon: for which many 
Caſes were cited. 


In this them, Cauſe was ſhewn for the Plaintiff, and a great 
Number of Caſes cited to ſhew, that though the Ca. Sa. was 
irregular againſt the Principal, that is no Cauſe to quaſh or ſet 
aide the Proceedings againſt the Bail; but they ſhould have 
pleaded it to the Scire facias. | | 


But it was held by De Grey Chief Juſtice, Gould and Nares 
Juſtices (a4/ente Blackſtone Juſtice) that in the clandeſtine Way 
in which Scire facias's are uſually ſued out and returned, it 


would be unjuſt to require the Bail to plead this Matter to 4 
| 2 Suit 
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Suit of which they have in fact no Notice; and that therefore 
the Irregularity may be taken Advantage of upon Motion. 
They alſo held that (upon the Merits) the Allowance of the 
Writ of Error was a Super ſedeas to the Writ of Execution, and 
to all the ſubſequent Proceedings founded e and there- 
fore made the 

| Rule abſolute. 


The End of Hilary Term 18 Geo. 3. 1778. 


TOE OE EE r 


Faſter Term 
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On Wedneſday the 6th of May (being the firſt 
Pay of the Term) Francis Buller Eſq; one of 
« his Majeſty's Counſel, and ſecond Juſtice of 
« Chefter, was called to the Degree of Serjeant 

« at Law, and gave Rings with this Motto, 
% Ji zemperatam” - and was the ſame Even- 
£ ing ſworn one of the Juſtices of the Court 
ce of King's Bench, in the Room of Sir Richard 
« 1/in, who died ſoon after laſt Hilary Term.“ 


— . 


Wright on the Demiſe of Aeg againſi Dowley 
and Wife. 


W N a Motion for a new Trial, the Queſtion was, What — on 
| : i 2 . er 
0 Eſtate One John Allingham took under a certain Deed is by 


poll, dated the 8th of January 1742 coming 3, whereby parton TW 2 
(without mentioning any Conſideration) Henry Allingham gave, to him and K 5 

his A/igns for 3 O. | 
ever, charged with 100/, to bis younger Brother at the End of his Apprenticeſhip, and War 3 
againſt all Men, the Sen takes only an Eſtate for Life. 


„ 1K - | 6N ; granted, 
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. bargained and ſold unto the mid Yobn Allingham his 
Son the Premiſſes in queſtion, To hold to the ſaid John and 
bis Aſfigns for ever; upon Condition to pay unto his Brother 
| Richard Allingham, younger Son of the Grantor, 1001 at the 
End of the Apprenticeſhip of the ſaid Richard Allingham. 
Henry Allingham reſerves to himſelf the Rents of the Premiſſes 
during his natural Life: and in caſe the ſaid 100 / be not paid 
to the ſaid Richard by the ſaid John at the time aforeſaid, it 
| ſhall be lawful for Richard to enter upon, have and enjoy the 
Premiſies as his own proper Goods, until the Payment of the 
ſame: by the ſaid Jobn to the ſaid Richard: Which he the 
ſaid John truly paying and performing, the ſaid Henry will for 
ever warrant, againſt all others unto the ſaid John," the peace- 
able and quiet Poſſeſſion and Enjoyment of the Premiſſes. 


Upon Argument at the Bar, it was held by De Grey Chict 
Juſtice, Gould and Nares Juſtices, (abſente Blackfione Juſtice! 
that John Allingham took only an Eſtate for Life under this 


Deed. 
Figgins gin. Willie. Poem; 8 996, 
Fes ra HE Plintiff's 1 went to the Seal Office of this 
does not ap- Court in laſt Trinity Term, on Wedneſday the 1 1th of June 


ar to be a . : | | 
JegalHolyday 1777, being the Feaſt Dey of Saint Barnabas, to get the Seal to a 


8 the = Writ of Alias Sci. facias againſt the Defendant's Bail, but found 
| the Court the outer Door ſhut, as had been the Practice on Holidays for 
- — wire ſeveral Years; though the Officer conſtantly attended within, 

1 and would open the "Door and ſeal Writs for an additional Fee 


i. Upon this he carried the Writ, unſealed, to the 
— 9 Sheriff's Office, who entered it; and the Plaintiff's Attorney | 

lag hl 3 carried the Writ next Morning to the Seal Office, had it ſealed, 

and returned it to the Sherid's Office. After the Return of 
the Writ, the Principal not being ſurrendered, the Plaintift 

ſigned Judgment againſt the Bail, which was afterwards ſet 

alide for the irregular Scaling of the Writ ; whereby the Plain- 

tiff loſt his Debt of 32/7. 105. beſides his own Coſts and 100. 


5 5. paid to the Defendant for his Coſts. 


Grofe 


os os | d OS be 
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Groſe moved the laſt Term, that Samuel Rogers the Deputy 
Controller of the Seal Office, and Samuel Farvis the Deputy 


| Sealer, ſhould reimburſe the Plaintiff; St. Barnabas not Ps 


a legal HOY nor hes at the other Law Offices. 


Davy and Walker 8 Cauſe this N and pre Af- 
fidavits to ſhew, that St. Barnabas was kept at the Exciſe, Cuſ- 
toms, Cc. and that for thirty-five Years together, and before 
the preſent Officers came into the Office, it had been kept at 
the Seal Office in this Manner, vis. The outer Door was kept 
fhnt the whole Day if St. Barnabes fell on a Monday, Medneſ- 


day, or Friday, but on Tueſdays, T hurſdays, and Saturdays, it 


was ſhut on the Mornings only, thoſe being Poſt-Nights. But 
that the Officers attended within, and would open the Door 
and feal any Writ, for an extraordinary Fee of 1os. for a 
private Seal over and above the ordinary Fee of 7d. 


Greje, in ſupport of the Rule, obſerved that the Repulation 
of this pretended Holiday by the Po/?-Nights plainly ſhewed it 
could not be an antient Cuſtom, but a modern Encroachment. 


De Grey Chief Juſtice. The preſent Application is not by 
way of criminal Charge on the Officers ;—Nor is it an Appli- 
cation to the Court .to regulate the Office ; — but merely for a 
private Satis faction to the Party who conceives himſelf injured, 
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in the Nature of a civil Suit. I do by no means approve of theſe 


_ ſelf-made Holydays. The public Offices ought to be open, and 


Juſtice ſhould be unbought. But this is not the proper Subject 
of a ſummary Application to the Court. The Attorney ſhould 
have paid the Fee, and got his Writ regularly ſealed, and then 


brought his Action againſt the Officer to try the. Right, or 


have complained to the Court of the Extorſion. But he, know - 
ing the Practice (whether legal or otherwiſe) obſtinately neg- 


to loſe his Debt and Coſts by this Irregularity. 


Gould Juſtice. The Officer ought always to attend, and ſeal 


lects to have his Writ ſealed, and unadviſedly ſuffers his Client 


Writs ſedente Curid. This Court always ſits on St. Barnabas, 


which ſhews it is no Holyday for the Seal. But I concur with 
Lord Chief Juſtice, that we cannot interfere upon Motion, to 
reimburſe the Plaintiff his Damages. 

Blackſtone 


: = 
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An uncerti- 
ficated Bank- 
rupt, going 
ſurreptitiouſ- 
iv beyond 
Sca, and re- 
fuſing to aſ- 
ſiſt his Cre- 
ditors to get 
in his Debts, 
is guilty of 
Nonconfor- 
mity, and not 
intitled to be 
diſcharged 
under the In- 
ſolvent 


Debtor 8 Act. 


I 


Blackſtone Juſtice. From the Time that has been ſworn to, 


fince this Practice prevailed, I am led to think that it crept. 


in when St. Barnabas became a State- Holyday, by coinciding 
with the King's Inauguration, which it did for the firſt twenty. f 
five Vears of the late King's Reign, till they were ſeparated 
by the New-ſtile Act „ in 1752. But however it aroſe, it ſeems 
an unwarrantable Practice ; contrary to Magna Charta, Nulli 
negabimus, nulli vendemus, Nulli differemus FJuſtitiam. It ſeems © 
too the more inexcuſable, as the Manner of keeping the Day 
ſhews it is not meant for the Eaſe or Recreation of the Officer, 
but merely to extort an exorbitant Fee, of near twenty Times 
as much as is due. But we cannot give Damages in this ſum- 
mary Way. The Party muſt be left to his Action. 


Nares Juſtice of the ſame Opinion. | 
Rule diſcharged, 


ar * Lery. 


2 AVY nd Walker moved to Aber the Defendant f from 

his Arreſt on his entering a common Appearance. In 
1774 a Commiſſion of Bankropt iſſued againſt the Defendant. 
On his Examination it appeared, that his Debts were 140001, 
but that he had Effects and Credits to the Amount of 19000 J. and 
upwards ; but his Creditors refuſed his Certificate. Upon which 
he applied to the Great Seal, under the Statute of the 16 Geo. 
3. c. 38. ſe. 69. which directs that Bankrupts before the 
* 22d of January 1776 who had in all things conformed to the 
Acts then in force concerning Bankrupts by their Surrender 
«© and Submiſſion thereto, and who had not been committed for 
e any Acts of Contumacy or Nonconformity, yet who had not 
gained a total Diſcharge for want of a Certificate, might apply 
to the Great Seal, within twelve Months after the Date of the 


"Commiſſion; who might order the Commiſſioners to certify 


his Conformity or Nonconformity, &c. and thereupon might 
(if proper) allow ſuch Baokrupts Certificate. 


The Lon Chccelior accordingly -ordered the Commiſtioners 
to certify; who certified the Defendant's Conformity ;—though 
for fome other Reaſons his Lordſhip thought proper not to 


allow the Certificate, The Defendant was now arreſted on 


2 | this 
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this Action, for a Debt accrued before the Date of the Com- 
miſſion, and now applied to be diſcharged by the Court under 
fe. 68 of the lame Statute, which directs that an uncertificated 

Bankrupt, who hath duly conformed to the ſeveral Acts of 


t 
g Parliament, Se. and who is afterwards arreſted for a Debt con- 
. tracted previous to the Commiſſion, may be diſcharged by any 
Judge of the Court, unleſs the Plaintiff appears, and proyes a 
8 Concealment of any Part of his Effects, or the Nonconformity 
J; of the Defendant to any of the Bankrupt Laws. And it was 
©; inſiſted that ſuch Certificate of the Commiſſioners, in Chancery, 
y was full Proof together with __ own Affidavit of ſuch his 
4 due Conformity. 
8 | | 
5 Glyn and Gree ſhewed for Cauſe, that it appeared by Af- 
&davits, that though the Defendant had given in a Schedule 
of Effects to the Amount of 19000/7, yet the Aſſignees had 
not been able to collect 5007; that the Names given in as 
Debtors were Perſons totally unknown, wandering Jews, &c ; 
that the Accounts were all kept in Hebrew Characters, and no 
Tranſlation of them either given or offered. That being arreſt- 
ed ſoon after his Examination was finiſhed, by Proclamation 
n from the King's Bench, he got himſelf ſurreptitiouſly diſcharg- 
n ed and went to Holland; whither one of the Aſſignees follow- 
E ed him, but could not obtain the Speech of him for a long. 
A Time, and then he would give no Aſſiſtance towards getting in 
d his pretended Effects. And that therefore here was plain Evi- 2 
h dence both of a Concealment and of a Nonconformity. 
. | EY 
e: De Grey Chief Juſtice. This Application is on two Grounds, 
le 1. That of Concealment, 2. That of Nonconformity. The 
Ty latter is ſo clear, that I ſhall give no Opinion whether there 
r is due Proof of the firſt. It is the Duty of every Bankrupt to 
t attend the Commiſſioners at all Times, till his Affairs are finiſh- 
y ed, or at leaſt to be ameſnable to their Call. It is alſo his 
e Duty to afliſt his Aſſignees in diſcovering and getting in his Ef- 
7 ſets. A Bankrupt, who quits the Kingdom before the Settle- 
it. ment of his Affairs, eſpecially in ſo large a Concern, has put 
it out of his own Power to conform to the Bankrupt Laws, and 
his Behaviour to the Aſſignee in Holland amounts to a pofi-- 
rs tive Breach of them. | : 
g N 60 | Gould 
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Gould, 222 and Nares Juſtice accordant.. 


Rule diſcharged. 


2 Brangwin again Perrot. 

re . win. Tg. | 

© moved for Leave to pay 401, (being the whole 
Mart Penalty of a Bond to indemnify a Pariſh againſt a Baſtard 
b b F Child) into Court with Coſts. This was permitted (even 


=” where the Penalty was to be relieved | againſt) in the Courts 
of Law before the Statute of the 4& 5 Anne. Treland's Caſe, 
6 Mod. 101. 

Valker ſhewed for Cauſe, that this was an ion for a 
lingle Breach of the Bond, on which we are intitled to reco- 
ver; after which the Penalty ſhall ſtill remain in full Force 

to anſwer ſubſequent Breaches, as they may ariſe, in 77/n7un, 

Sed non allocatur, and by De Grey Chief Juſtice. This is 
really ſo plain a Caſe that one knows not what. to ſay to make 
it clearer, The Bond aſcertains the Damage by Conſent of Par- 
ties. If therefore the Defendant pays the Plaintiff the Whole 
ſtated * what can he deſire more? 

Gould, Blackſtone, and Nares Juſtices of the fame Opinion, 

Rule abſolute. 
IS CU A 4 Cameron againſt Lightfoot. 
An Afida- 5 * | 
5 19 85 HIS was an Action of Treſpaſs and falſe lmpriſonment, 
E may brought by the Defendant againſt the Plaintiff in a for- 
Es A mer Cauſe ( Lightfoot againſt Cameron) wherein the then Defend- 


— 6 ant, the now Plaintiff Cameron, was arreſted while dining at 
of its being a Tavern in his Return from attending the Court of Common 


f\ 

dien of Pleas, for a Debt of 191. at the Suit of the then Plaintiff 

8 and now Defendant, Lig foot; and was detained for half an 
ment doe = 8 10 

A0 for 7 | g : 


9 Q. Q_. 


To 


yh 9 r' * 
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Hour, till he gave Security to put in Bail; which Arreſt was 


afterwards ſet aſide, on account of the Defendant's * 


by the Court of Common Pleas. See Mich. 17 Geo. 3. p. 1113. 


Upon Not Guilty, pleaded ; this Cauſe was tried * the Sit- 


tings after Eaſier Term 1777, before Nares Juſtice, when a Caſe 


was made, ſtating the Facts aforeſaid, and alſo that there was 


read in Evidence, in order to prove ſome of thoſe Facts, the 


Affidavit made by ſaid Light/o9t and Jeſepb Kaye his Attorney, 


and filed in the Court of Common Pleas, in order to ſhew 
Cauſe againſt making abſolute the Rule for ſetting aſide the 


Arreſt; and that the Plaintiff had paid 111. Expences in ob- 


taining his Diſcharge from the ſaid Arreſt. Subject to which 
Caſe the Jury found a Verdict for the Plaintiff with 11. Damages. 


Q. 1. That as the Plaintiff did not prove the Defendant's i 7 A.. 


Handwriting to the ſaid Affidavit, or that the Defendant 


5 


was ſworn thereto, whether it ought to have been read v 282 


in Evidence againſt the ſaid Defendant? 


2. WE W the above Circumſtances the Adian would 
lie againſt the Defendant Milliam Lightfoot ? 


This Caſe was argued laſt Michaelmas Term by Glyn for the 


Plaintiff, and Gro/e for the Defendant; and, having been poſt- 
poned in Hilary Term through the Abſence of Lon Chief Juſ- 


tice, was again argued this Term by Adoir for the Plaintiff 
and Dov for the Defendant. 
— 
For the Defendant, it was 3 that the Affidavit, be- 
ing filed in the very Court where the Action was tried, was 


properly read in Evidence, without further Proof : but it was 
- contended, that this Action would not lie, for that the Impri- 


ſonment was not illegal, nor a Treſpaſs, but a mere Breach 
of Privilege; for which no Action lies; or (if any) only an 
Action on the Caſe for conſequential Damages. This 1s only 


Matter for Diſcharge at the Diſcretion of the Court; the Writ 
remains good, as appears from Cameron's being diſcharged, not. 


abſolutely, but on entering a common Appearance, which af- 


firms the Writ. Whereas in Arreſts made on a Sunday the 


Statute directs that it ſhall be conſidered as if there was 
no Writ, In Arreſts of Embaſſadors and their Trains, the 
A | | Proceſs 
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— 9 EN n 
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Proc 5 is declared nul and void. And that this was an he. 
tion of the firſt Impreſſion; which, if countenanced, would 
produce many other Actions, for other Cauſes of Diſcharge. 


For the Plaintiff it was admitted, that if it appears that there 
is either no Cauſe of Action, or only Cauſe for ſome other 
Action, then the Plaintiff muſt be nonſuit. But it was in- 
ſiſted, that this was a falſe Impriſonment, being an illegal Ex. 
ecution of a legal Proceſs. The Authority was good, but the 
Authority was not purſued debito modo & form. That doubt. 
lefs an Action of Trefpaſs would lie for an Arreſt in Breach of 
the Privilege of Parliament; but that Inſtances were rare, be- 
caufe à more eaſy and more ſummary W Was had, by 
See, to the Houſe. | 

After fime Day? y 's Contideration; Det Grey Chief Jultice 4 
livered the Opinion of the whole Court. 7 Ab d 


1708 ohGdcrarion of this Caſe there are ſome ot Ws 
extremely clear, and which are admitted in the Argument on 
both Sides. 5 | 


T. That the Act of che Aztiewany 1 _ urging the 
Arreſt, is the Act of the Client. And ſo it was determined by 
this Court, any 805 Lloyd, M. 13 Geo. 3. 


2. That for all Arreſts made without lawful Authority Treſ- 
pals and falſe Impriſonment will lie. As If there be no Writ, 
or a word Writ. An Inſtance of the ft Sort is in Turner and 
F Falgate, 2 Lev. 9, Raym. 73. 2 Sid. 125. Where there 
was an Execution without a Ca. S3. And of the ſecond in Bar- 
ker and Brabam, H. 13 Geo. 3. in C. B. where a Ca. Sa. Was 
ſued out ageinſt and executed on an Adminiſtratrix, without 
ſuggeſting a Devaſtavit. But, in the preſent Caſe, there is no 
Irregularity in the Proceſs eel, but only in the Time of exe- 


N it. 


The Queſtion therefor . is, whether the Privilege of the 
King's Court, extended to Suitors redeundo, fo vitiates an Arreſt, 
or ſuſpends the Operation of the Writ, that the taking a Man 
thereon, becomes an Act of Treſpaſs to the Party taken. : 


The 


the Party or not ſo, at the Time the Act is done. 
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Courts was by ſuing out a Vrit of Privilege. See Co. Entr. 


436, 437. Raft. 474, &c. for 2 Jurors, and Wit- 


neſſes. 


But this Privilege is not conſidered as the Privilege of the 
Perſon attending the Court, but of the Court which he attends. 
And therefore the allowing or not allowing the Privilege is diſ- 


cretionary ; and it hath been diſallowed, in calluſive Actions, 
Raft. 476; and in vexatious ones, 11 Mod. 79. or where the 


Party attended as a Voluntier and not upon Proceſs. Salk. 544. 


The Writ of Privilege at common Law was always accom- 
panied by either a Habeas Corpus or a Certiorari, as the Caſe 
required. If on the Return the Party appeared intitled to Pri- 
vilege, he was delivered (or his Goods, as the Caſe might be) 
and a Superſedeas was granted, Otherwiſe a Procedends iſſued. 
But ſtill the Irregularity, even in Caſes of Privilege, did not lie 


in the Proceſs itſelf, but in the Service of it. Therefore in 


Co. Entr. ubi ſupra. where the Party was detained upon Sx 


Actions, and the Privilege was allowed, {till the Court obliged 


him to give Bail. It is not a void Proceſs ; for it remains as 
the Foundation of ſubſequent Proceedings. So in Clarꝭ and 
Molineux, 1 Keb. 845. Raym. 100. 1 Lev. 159. 1 Sid. 269; 
where it was held, that the Quarter Seſſions could not diſcharge 
but might puniſh for the Contempt, in arreſting an Attendant 
on hate Court; the Arreſt was not held to be void. 


The modern Way of giving the ſame Relief, as was had by 
the tedious Method of a Writ of Privilege, is by a ſummary 
Motion to diſcharge. This was purſued in the Caſe at Bar. 
But Courts will be very ſcrupulous in diſcharging, if their Al- 


lowance of Privilege will lay a Ground for an Action of Treſpaſs. 


A Treſpaſs (by the way) mult be certain, and either an Injury to 
It cannot 


depend on the ſubſequent Diſcretion of the Court, in granting or 
refuſing the Diſcharge. 


kis Attendance hath no Remedy, but by Habeas Corpus to deliver 
him. But the Officer, Sc. who knew the Reaſon of his At- 
Vor. Hs. . | tendance, 


The antient Way of We oneſelf of thi Privilege of the 


And therefore it has been held in Tan- 
devald and Lluellyn, 1 Keb. 220. that a Witneſs arreſted during 


tendance, might be attached for the Contempt. So in Styles, 

Prat. Reg. 195, 227, 295- 8vo. A like Diſtinction is taken, 
If one be arreſted on a Writ unduly obtained, falſe Impriſonment 

lies againſt the Plaintiff. But if one, who hath a Suit depend- 

ing, be arreſted Eundo vel redeundo, the Court upon Motion will 

ſet him at Liberty, and puniſh the Party that arreſted him, if he 
knew the Cauſe of his Attendance. 


In none of the Books is there any Intimation of an Action 
being maintainable for ſuch an Arreſt, but the Queſtion has al. 
ways been merely the Delivery of the Party; the Proceſs ſtill 
continuing legal, and capable of being executed at a ſubſequent 
Time, when Prizilege does not intervene. 


The "WM Privilege extends to other Places, t to. e dernier 


Immunities have been annexed by antient or modern Law. The 
Execution of the Writ has been ſet aſide, but the Writ ſtill held 
to be legal, and therefore no Treſpaſs to execute it. In two 
Caſes, one Fitz. Treſpaſs. 249, the other 27 Af. pl. 66. in 
Fitzb. J. Teſpaſs 2. Bro. Treſpaſs. 251. it was. adjudged, that 


Treſpaſs vi & armis did not lie for entering Sanctuary and exe- 
cuting a Fieri facias and Diftringas therein; for as the Defendant 
came by legal Warrant, it could not be contra Pacem. 


80 in Francbiſes. Barnes. 240. Cook. 96. 


So in the Verge of Witeball; an Arreſt is not illegal, nor 


ſhall the Party be diſcharged ; but the Officer arreſting is in- 
dictable in the Court of the Verge, or at the common Law. 
No Court of the Verge has been held ſince 1727. But in 1703 
there was ſuch an Indictment in the Kings Bench. And in 
1771 there was another and a Conviction thereon before Lord 
Mansfield. . g | 


A Prieſt performing divine Service cannot be arreſted, by the 

Statute of 5o Edw. 3. c. 5. and 1 Ric. 2. c. 16. but no Action 

of Treſpaſs was ever brought for ſuch Arreſt. It is indeed ſaid 

12 Rep. 100. that an Action lies in ſuch Caſe upon the Statute; 
which directs the Party N to make Gree with the Clerk 

arreſted, | 


Arreſts 


80 Jim . to Perſons privileged on other Accdunts. 


— ph 454 


— 
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Arreſts on Sundays were 7 at common Law. 2 1 
But the Statute expreſsly directs, that ſuch Arreſts ſhall 10 
as if no e had iſſued. This perhaps may make a Dif- 


ference. 


Embaſadirs are much upon ee 


Privileges of Parliament and of Peerage ſtand upon their own 1 . hog 9. 


Bottom, and che Conſtruction of ſeveral Statutes. 5 
So Bankrupts when certificated, Soller to a certain Degree, 
and many other Individuals are privileged from Arreſts by Acts of 
Parliament; but though in many Caſes the Proceſs is declared 
void, yet in none has any Inſtance been produced of an Action 
bs falſe TAE nne being brought; | 
Much leſs will it lie in the preſent Caſe, where the Writ i is 
not void, nor the Arreſt illegal, but only improperly timed. | 


We are therefere all of Opinion, that there muſt be 


Judgment of Nonſuit. | 


Cameron againſt Bowles and others. 


HIS was an Action of the ſame Nature with the former, 
againſt the Plaintiffs in another Suit, and certain Palace 
Court Officers for another Arreſt at the ſame Time and Place; 
but depending intirely on the ſame Grounds, it was not ar- 
gued, but the Court my bak” 7 285 


| Judgment for the Defendants, 


"I 5 ap again} EY utz. LO 1B" ag 96. 
ee, eee, e WE 
\SSUMPS 478 7 Alexander 25 againſt Sarah Schutz, Feme Covert 


having a ſe- 
for 21/7. 35. for Goods ſold and delivered. Plea in 1158. AC 


POM or that at the Time of the Writ iſſued the Defend- e ef ee, 2 15 Pu 


0 ant Was Charles Scbutz, her Huſband, et without join- 
= 1 0 covert with one 8 g y r 3 At + 
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living. Replication (proteſting againſt the Fact of the Co. 
verture) that before the Making of the Promiſes laid in the 
Declaration, the ſaid Sarah and Charles, on the 14th of June 
1774 were parted and ſeparated from each other, and have ever 
ſince lived apart; and that during all the Time aforeſaid the ſaid 
Sarah hath had, and till has a large ſeparate Maintenance paid 
„ to her: and that the Goods ſo ſold were neceſſary and ſuitable 
Wy to her State and Degree. The Defendant demurs to the Re. 
1250 to 


lication ; becauſe 1. It is not an Anſwer to the Plea. 2. It 
contains double Matter, by endeavouring to bring in Iſſue ſe. 
veral Facts, viz. The Parting of the Huſband and Wite; their 
living ſeparate ever ſince; the Eſtabliſhment of a ſeparate 
Maintenance; it's being duly paid to the Wife; and that the 
Goods were neceſſary for her, and ſuited to her State and Degree. 
It refers to certain Promiſes mentioned in the Declaration, 
. the Plea goes to the Mrit, and the Replication ſhould 
not go beyond it. The Plaintiff joins in Demurrer. 


This Caſe was argued laſt 1 by Walker for 
the Defendant, and Hill for the Plaintiff; was poſtponed in 
Hilary Term on account of the Abſence of Lord Chief Juſtice; 
and was again argued in the preſent Term by Glyn for the De- 
ſendant, _ Groſe for the Plaintiff. 


For the Defendant, beſides the Informalities ſtated in the ſpe- 
cial Demurrer, it was infiſted, that, upon the Merits, this Caſe 
had already received a Determination in that of Hazchert and 

| Baddeley, P. 16 Geo. 3. (See page 1079.) And though that was 
an Elopement, and Sis a Mutual Separation, yet the Prin- 
ciples of that Judgment applied equally to both the Caſes. 


For the Plaintiff it was inſiſted that, in point of Form, 
1. The Replying a Suſpenſion of the Coverture, for ſuchit is 
contended to be, is an Anſwer to a Plea of Coverture. 2. That 
= 11 142 all the Facts ſtated in the Replication are but one connected 

| | Series, and conſtitute but one Defence. 3. That the Decla- 
ration being only an Amplification of the Writ, what is expreſs!y 
Þ | ſtated in one is virtually contained in the other ; and that what 
Þ | ppg" the nn neceſſarily ſupports the Wit. 
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As to the Merits; this Caſe differs fr om Hatchet and Baddely, 
on account of the ſeparate Maintenance. The Huſband is not 
chargeable for the Wife's Debts, where ſhe has a ſeparate Main- 
tenance, Tod and Stokes, Salk. 116. Ld. Raym. 444. or even 
ſeparate Earnings, Warr and Huntley, Salk. 118. Perrars and 
Ferrars, 1 Vern. 71. Dent and Scott, Aleyn. 61. If a Wife 
has a ſeparate Eſtate, and borrows Money on Bond under her * „ 
Hand, it gives a Foundation to demand this Money againſt ner 
out of her ſeparate Eſtate. Peacock and Monk, X Pes. 193. : 
If a Wife hath a ſeparate Maintenance duly paid her, the Huſ- 
band ſhall never after be charged with her Debts, till a new 
Cohabitation. Cragg and Bowman, 6 Mod. 147. And the 
ſame ſeems to be implied in Thompſon and Hervey, 4 Burr. 2177. 
the Reaſon given therein for allowing the Charge on the Huſ- 
band, being wat the Wite had no ſeparate Maintenance. | 
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| 
10 if the Huſband be not liable, ks need r not be Joined i in 
the Writ; no, not even for Conformity. For he is only to be 
r joined, where he can poſſibly be intereſted, as. 1. In the Caſe 
1 of a Feme Sole Trader in London. Here the Huſband: has an 
; Intereſt in the Body and Liberty of his Wife, though none in 
. her Effects. But after Separation the Huſband has no ſuch In- 
tereſt. He cannot oblige his Wife to live with him againſt her 
Conſent. Liſter's Caſe, 8 Mod. 22. King and Mead, 1 Burr. 542. 
os 2. Where the Feme ſues or ſues as Executrix. For ſhe may | | 
ſe become liable to Coſts, and the Huſband be deprived of her So- 
d ciety. 3. In Battery or other Injuries to the Wife; for there 8 | 
18 the Damages belong to the Huſband. But here is no Intereſt 
. in the Huſband, neither in her Perſon nor yet in her Property. 
For the Savings from her ſeparate Maintenance are her own, 
and diſpoſeable by her. Gorge and ee 1 Ch. Rep. 125. 
1, Bletſoe and . 1 Fern. 244. Os 
is 
at This Objection does not lie in the Mouth of the 888 | 
2d who has conſented to the Separation, and enjoys the ſeparate 
1 Maintenance. As to her the Coverture is gone. 
5 Many Caſes where the Law permits the Wife to be ſued alone, 
| Abjuration, Exile, Profeſſion, Sc. Co. Litt. 133. And Yates 
Juſtice ruled at Carliſle in the Caſe of Sparrow and Carruthers, , as #97 | 
As Fol. IH | 6Q. | | that GS —" 4 
2 
5 
Alen 
75 
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| that where the Huſband is tranſported, he need not be Joined 
in the Writ. Elizabeth Wilmot in Moor. 851. when ſhe ſued 
in her Huſband's temporary Abſence, ſtiled herſelf Widow; 
and was only wrong, becauſe the Abſence was temporary, In 
Equity a Woman having a ſeparate Eſtate may be ſued as 4 
Feme Sole. Newſome and Bowyer, 3 P. Wms. 37. 38. It is 
the ſeparate Eſtate that raiſes a Credit for the Woman; and 
N ſhould a fair Creditor be driven into Equity to ſeek Re- 
dreſs? In 1 Bac. Abr. 308. the Author intimates his Opinion, 
that a Woman divorced a Menſa et Thoro, or having a ſeparate 
Maintenance, may be ſued without her Huſband. 


On the part of the- Defendeut it was replied, that though it 
=— - | ſhould be admitted, that the Huſband was not liable, in caſe of 


Wife was, She has no legal Property, it is all veſted in the 

Truſtees. She has no Power to contract during the Covertnre. 

The Agreement is for the ſpecial Purpoſe of Separation, and fha!l 

not be carried beyond it. It is not, nor was it in the Power of 

the Parties to make it, a general Extinction of all connubial 

Rights, Powers, and Incapacities. Thoſe remain as at common 

Law. If Eſtates deſcend, or Perſonalty be diſtributed to the 

Wife, the Huſband's claim is not barred. She cannot deviſe 

ſuch Lands, nor levy a Fine of them without the Huſband's 

Concurrence. If the ſeparate Maintenance intitles her to be 

| ſued alone, it muſt depend on the Qyantum of it, which is not 
54 ſtated. For no one will ſay, that if a Woman has a Mainte- 


bas 4 10% . nance of 20 J. per Annum, ſhe may be ſued for a Debt of 5001. 
i} N * and liable to Impriſonment for Life. 


« of 45 the Court took ſome Tine to - nas. And one of the 
Judges not being fully ſatisfied upon the Merits, but agreeing 


— 755 with the reſt as to the Form of the Action, the Chief Juſtice De 
22 2 Gre 'y delivered very Ny the Opinion of the Court. ; 


28 CD] - Whether the Wife, having a ſeparate Maintenance, | 
Bart; hh „ is liable to anſwer for her Debts as a Feme Sole ? 


ms * * FFF 


a ſeparate Maintenance, it did not therefore follow that the 
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2. If ſo, whether the Huſband cls not at leaſt to be 
nn by way of Conformity ? 


The general Queſtion was intended by the Parties to be de- 
cided; but it is not neceſſary to decide it upon this 3 
For the Whole is totally vitious, as the Huſband is not Party 3 Gb, 
the Record. There is no Inſtance in the Books, of an Action's 25 24 
being ſuſtained againſt the Wife, the Huſband being living, at 
home, and under no civil Diſability. Even by the Cuſtom = Pod. 49K 
Londen, though the Wife and her Effects are alone liable to 7 | 
Execution, if ſhe be a ſole Trader, yet the Huſband muſt be a 
Co-Defendant. And though a Wife may acquire a ſeparate 
Character, by the civil Death of her Huſband, as by Exile, : "IR 
profeſſion, or Abjuration; yet by a voluntary Separation She 
does not acquire ſuch a py may be called a civil A W 
Widowhood, nor is taken notice + of by the Law as ſuch. 2 . 


For theſe Reaſons, We, are all unanimouſly of Opinion, 
that there muſt be 
| . for the Defendant. 


FE 2 22 fis ee, . S Coat 2679. 
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N Treſpaſs for fiſhing in the Plaintiff's Fiſhery, there were plaintiff re- 


five Counts, for different Places in which the Treſpaſs was covering on 
one Count, 


laid to be committed. On Not Guilty, Verdict for the Plaintiff ſhall have 
on the 3d and 4th Counts, for the Defendant on the 1ſt, 2d Calls OI 


„ whole De- 
and oth. The Prothonotary having allowed the Plaintiff Coſts claration. — 
on all the Counts, Hill moved that he might review his Tax- 42 Ae 
ation; on Affidavit, that the 1ſt and 2d Counts related to a 


Fiſhery in the River Arrow, the 3d and 4th to a certain Pit or e 


Pool, and the 5th to a certain Cloſe or Waſte, diſtinct from the 

other two ; for which the Plaintiff might have well brought three PE 

ſeparate Actions. That the great Queſtion was underſtood to be Ge 
concerning the River Arrow, That a View was had of all, and 2 8 E 
the Defendant came PN to prove his Caſe in all the Places. bee EA 


Groſe for 8 Plaintiff oblerved, that it was not ſworn that 
there were different Witneſſes, who attended as to the different 
Counts ; 
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hae = Grey Chief Juſtice. At firſt Sight it ſeems hard, upon 2 | 
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of looks Day and at one Time. Nor does it appear that We Deine 
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te and inſiſted on hs Practice of hs — ck Was 
to tax Coſts for the Plaintiff generally where he ſucceeded upon 
any one of his Counts, and cited Slavim and Wadſworth, P. 


3 Geo. 3. and Peterſon and Rane, M. 4 Geo. 3: 


"#3 l Hill ſtill contended, that this Practice only Felde where Fay 


ad ſubſtantial Cauſe of Action is the ſame mae all the Counts, 
4 only varied by the Mode of laying them. ted A 


nee, f. l rk 1 d eff e 


But all the Officers of the 8 certified; Fay Vicon any 
ſuch Diſtinction, the Practice was uniform, that where the 
Plaintiff has a Verdict on any one Count, he is intitled to his 


Principles of natural Juſtice, that a Plaintiff ſhould have 1 
v hole Coſts, where he fails nine Parts in ten. But the Rule is . 
one, ariſing from the expreſs Directions of the Statute 
0 "of Ghucefer which makes no Diſtinction. But if a Plaintiff 
” £89 0g Fürs many Cauſes of Action, totally different into one Decla- 
"1 andy and ſucceeds upon only one of them; the Rule, thus i in- 
f4gcrpreted, ſeems (it muſt be owned) unreaſonable. But till the 
Court ſhall upon Conſideration make a new Rule for this Purpoſe, 
5 we are bound to follow the eſtabliſhed Practice. Beſides the 
4 oteſent Caſe is not clear or ſtrong in point of Facts. The 
Expence of the Declaration muſt be trifling, the whole being 
AYRtot more than thirty Lines. The View was all had in one 


had diſtinct Witneſſes to diſtinct F acts. 


FIR pr , Gould * was for a to the antient Practice. 
ES, $49 Conf 


-vers Counts for Treſpaſs in divers Places. All the Iſſues found 
for the Defendant, except one on which 14. Damages for the 
Plaintiff. The Court held that the Defendant could have no 
Coſts, and the Plaintiff no more Coſts than Damages. But this 


| Matter was ſettled upon great Conkideration, and the antient 
e 


d 


r 
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practice eſtabliſhed in Br idges and Raymond, H. 12 Geo. 3. MMA. E OO, 
which is directly in Point. | Y 


Nares Juſtice of the ſame Opinion. Remembers that Caſe 
well. V | | 
Rule diſcharged. 


Barnard Demandant again Woodcock and Greenland 
Tenants. | 


Earl Cowper Vouchec. 


TFIALKER moved that the Writ of Summons in five com- The Court can Aw 1 
7 23220 | will not i- ( 4 
mon Recoveries in Midaleſex, Herts, Canterbury, Kent, large the Re- ney” z 

64 


and Veſemorland, might be teſted in laſt Michaelmas, and be made turn ofa Wl: Ps 7 


returnable in the preſent Eaſter Term: inſtead of the ſual ſo as to make 
| | 2 a Term in- 


Courſe (authorized by the Statute of the 24 Ceo. 2. c. 48.) that tervene be- 
it ſhall be teſted the fourth Day incluſive from the Return of the Thea 2 
Writ of Entry, and be returnable the fourth Return after the Rs., 
Return of the Writ of Entry; the Conſequence of which is, , 


that it muſt be returnable either in the ſame Term, in which A 7 * f 
it is teſted, or at fartheſt in the very next Term. | 4lud Va, 4 


1 223. 


reer n — 
x; 
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The Occaſion of the preſent Application was, that Earl MN iP 4 . 
Cooper, the Vouchee, had acknowleged the Warrants of At- 2772 | 
torney to appear to the Summons, before Commiſſioners ap- 7 


[7 

= 

1 
4 
| 

b \ 
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7 


laſt Hilary Term) at Florence on the 13th of December 1777 ; 
but they did not arrive in England till after the End of Hilary 
Term; and as the Return is uſually of the ſame Term wherein 
the Recovery is in fact arraigned at Bar, and the Teite muſt 
precede the actual Acknowlegement of the W arrant of Attorney 
by the Vouchee, this Proceeding could not be made regular, 
without ſuing out a Writ of Summons with a much longer Re- 
turn than the Courſe of Practice will at preſent allow. The 
like Inconvenience muſt occur, whenever the Vouchee dwells in 
any diſtant Country, as the Faft or Weſt Indies; but that Ob- 
jection had been uſed to be cured in a very unwarrantable Man- 
ner, by altering the Date of the Caption after 1t arrived in Eng- 
Vor. II. 6 R land, 


G1 WW n yaw 9 
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land, ſo as to ſuit the Term in which the Recovery was ar- 
raigned: till the late Rule of Court in Hi. 14 Ges. 3. 
(which directs, ier alia, an Affidavit to be made of the true 
Time of taking the Caption) put a Stop to this, among other 
groſs lrregularities, i in the Practice of ſuffering Recoveries. be 


The Court conceived, that they had e to make uch 
15 12057 mu a Rule; or, at leaſt, as they could not foreſee all its Conſe. | 
quences, it would be highly imprudent to authorize ſuch a Pro- 

. ceeding by a previous Direction from the Bench. But intimated 
4 , that no Blame ſhould fall on the Officer who ſhould make out 
s e Proceſs, as prayed for; but the ſame to be at the Hazard of 
if R 7 5 92 Parties, e wide Prejudice to any future Cueſtion that 
ae Li; 244.2 might ariſe on the Validity of 2 8 , u. 7 lf 
1 6. AO Lg wo , — 157 Carve Hh te 88 FA | L's 
| —_— Gr ew B. Earl Cowper 4 next Summary . — no 
4 . 1 / wan; | Warrants of „e on which lubſeguen . e 
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1 2 ee eee Elizabeth his late Wife deceaſed, moved to amend a Fine fot r 
; 4: a. N Number 0 of , levied in Trinity Term, 30 Gee. 2. A. D. 1757. by Thomas 8 

id + 2 27 * Peach and Elizabeth his Wife, and Thomas Dix and Mary A 7 
14 Wife of two undivided third Parts of * two Mcfſuages e /e/ 
\ x Tate onix * Barns, two Stables, two Gardens, forty Acres of Land, renty fr ls 

1 Honey Acres of Meadow, and ten Acres of Paſture in Meſely in the 


228 
_ 
22 $4 
af 1 * 


1 County of Worceſter, by extending the ſame to Axty. ſeven drreracdo 
6 three Rocds, and eight Poles % Land, and fixteen Acres of Paſture uraoli 
g 2 5 At. 22 Heu , eb, E. ee, . a A, amen 
ö It appeared by Affidavit that the ffid Elizabeth Peach . 
| , Mary Dix, together with Pa, Witz of Vincent Edwards were 
2 PZ the three Siſters and Coheirs of Jen Deane, from whom they” 
inherited the — in Queſtion. A. ane, „ en 
£0 omtrary #7 acer, mee 77 £71 ce, age 
The Dec ds < oe the Uſes of a Fine of P#ach's third Parts; e 
were dated the 3d and 4th of May 1757, and comprized all the 
= FA aeg, e, ad two 


| Matter of Subſtance. 
King would Joſe his Fines; or, if paid upon an Amendment 


Errors in the Preceſ of Fines, 


provided it was intended by the Parties. 
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« two MecGuages with the Appurtenances, and all and every 
« the Lands, Paſtures, &c, to the ſame belonging, fituate in 


« Moſely in the Occupation of George Stedman and Joseph Pli- 
| «field, and purchaſed by Thomas Nicki of Robert Philips and 
„ Others, late the Eſtate of Fobn Deane deceaſed,” 
the Uſe was declared to Thomas Peach for Life, Remainder as 


of which 


Elizabeth ſhould appoint, Remainder to Elizabeth in Fee: with 


a Covenant to levy a Fine of the Premiſſes by ſuch Names, 


Quantities of Acres and Deſcriptions as ſhould be neceſſary. 


Elizabeth Peach is ſince dead, having by her Will deviſed all 


her Eftate to her Huſband Thomas Peach and his Heirs. 


11 was ſworn w the Abe who ſolicited the Fine, Se. 
that Mrs. Peach s full and whole e was intended to pals. 


I alker cited; Drake and Biddulph, Pigot. 222. M. 13 Ca. 1. 


where the Prothonotary had miſtaken his Inſtructions, and in- 


ſerted one Mefluage inſtead of 7209, which was amended. 


Hill for Edwards and his Wife, the Heir at Law, ſhewed | 
Cauſe that the Deed of Uſes can not be admitted to alter the 


Parcels in the Fine, becauſe the Feme Covert is not examined 


to the Deed as ſhe is to the Fine, all the Parcels in which ought 


2 . 515. 


This is no Miſtake of the Clerk, no e in Form; but is 
If ſuch a Practice ſhould prevail the 


to be e named to her. 


that would tempt Parties to run the Hazard of entering ſhort 
Quantities ; 
was made, 


De Grey Chief Juſtice. 


the Premiſſes; 5 Co. 46. 


Parts of the ,ſame Record. But the Amendment 


5 Co. 43. 


eighty- four Acres. 


which might be rectified whenever a Diſcovery 


Amendments antiently were only of | 
or Miſtake in the Deſcription of 
and theſe were amended by other 


now requeſted varies the Extent of the Premiſies from fifty to 
This indeed might be done, upon Principle, 
But what is the Evi- 

2 dence 
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dence of that Intent? The Deed cannot, for the Reaſon aſ. 
ſigned by Brother Hill, be legal Evidence of the Wife's Inten- 
tion. And, if ſo, we have nothing to en by. 


Bn nt wy, 


_ 
eee 


* Ant 


Gould Juſtice concurred, 


* Blackſtone Juſtice thought the Deed of Uſes ſufficient Evi— 
fre 4005! dence of the Intention of the Parties, and that it has always 
been allowed as ſuch, even in the Caſe of Feme Coverts. Log- 
gins and Rawlins P. 24 Geo. 2. 4to Barn. 21. Craghill and 
Pattinſon M. 29 Geo. 2. Ibid. 24. But what does the Deed of 
Uſes ſay? It deſcribes no Number of Acres. That is now to 
be proved by ſubſequent viva Vece Evidence, which is too 
dangerous. I can find no Precedent where the Quantity or 
Number of Acres has been increaſed, much leſs nearly doubled, 
as in the preſent Caſe; and am not for making a Precedent, 

avhich would give ſuch an Inlet to Fraud. 


= au CE | | 
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_ Nares Juſtice concurred, principally upon the Novelty of the 
Motion. Parties ſhould be careful to inſert ſufficient Quantities 
in their Parcels. 


Rule bergen per tot as, 


— —— 


Elizabeth Warman's Caſe. 


* Wo Z - 
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be. | "If A N a Habeas Corpus to Sir David Murray Baronet, com- 


Return to'a | 
HabeasCorpus | manding him to produce the Body of Elizabeth, the 


the Tiking Wife of Edward Warman, with the Cauſes of her Taking 
8 and Detaining ;: upon Affidavit that he detained her by Force 
from her Huſband for unlawful and ſuſpicious Purpoſes ; 

He returned, that he did not detain, and never had detained 

her. The Court thought this was no Anſwer to the Tang, 

and gave Leave to amend his 1 which he did in Curt, 

by denying the Taking allo: But he omitted the uſual Con- 

clufion *©* And therefore I cannot have her Body en Se. 


* das by this Writ is commanded me.“ 


* * I ci we + 


The Court, without directing any farther Amendment, or- 
dered the Return to be filed. But no Motion was afterwards 
made concerning it. | | 


Morreau's 
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Moreau's Cale. 


6 R OSE meal that Ann Moreau, Wife of Moreau, 
might levy a Eine without her Huſband. It appeared, that 


in 1755 Te Tands were Told by the Huſband, who covenant- 


d that he and his Wife, when of Age, ſhould levy a Fine. 


e 
When the Wife came I Teruſed to join in it; but it 


Was levied by the Huſband alone, who is gone abvoad and | 


refid fl The Wite now conſented to levy it.; 
but the Huſband was abſent. It was ſaid, that it had been 


A Fine ac- 
knowleged de 
Bene Ejje, by 
a Feme Co- 
vert without 


her Huſband. 


uſual in ſuch Caſes for the Curſitor to make out a Præcipe 


to the Wife, as a Feme Sole; but no Example of it was pro 


duced _ the n 
The Court would make no! > Rule to authenticate ſuch a Fine. 


But it was afterwards acknowleged Je Bene E 2, before the 
Lord Chief Juſtice, then in Court. 


— 


unn 


Brind —_— Tone 
Saw? OMG - 4 nerf FL FEY 


| 2 
N E Defendant, a F e, uſually reſiding at Dunkirk, 
was arreſted in London the Beginning of April, and put 

in Bail. On the 16th of April he left London and went to 

Scotland, and from thence to Dublin. On the 18th of May 


Declaration was delivered to his Attorney in London, who with- 


in four Days pleaded the general Iſſue. On the 25th of May 


the Plaintiff delivered the Iſſue with eight Days Notice of Trial 
for the za of June, being the Sittings after Term. Walker for 


the Defendant moved to put off the Trial, which was ſtrongly 


oppoſed by Davy ; who infiſted that, the Arreſt being made, 
and the Declaration delivered in London, it was a Town Cauſe, 
and eight Days Notice ſufficient. 


But by Gould, Blackftone, and Nares Juſtices (ab/ente De 
Grey Chief Juſtice) the Statute of 14 Geo. 2. c. 17. requires ten 


Days Notice, and the Practice of —5 —— fourteen, where the 
V Vor. II. . | SE Defendant 


Where the 
Defendant 
reſides above 
forty Miles 
from London, 
there muſt be 
fourteenDays - 
Notice of. 
Trial, though 
he be arreſted 
and the Yenue 
laid in Town. 


* 


——— 
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Defendant re/des above forty Miles from London; wherever he 
happens to be arreſted, or wherever the Venue 1s laid, 


; Rule diſcharged. | 
Fe 20 1 Poole againſt Ponte 


Sheriff, when HE Sheriff was ruled to bring in the Body. He put in 


e ſpecial Bail for the Defendant, but did not juſtify at all. 


1 „ On which an Attachment was granted againſt the Sheriff. And 
and perfect | 
ſpecial Bail, now aller moved to diſcharge this Rule, becauſe no Excep- 
„ tion had been entered againſt the Bail, and therefore no Occa- 
ſion to juſtify. But, on Cauſe ſhewn by Davy for the Plain. 
tiff; and upon Certificate from all the Officers that the eſta- 
bliſhed Practice was, for the Sheriff to juſtify his Bail in 
Court, though no Exception was taken, elſe it was no Bail; : 
and upon conſidering the Caſe of Price and Street, P. 23 Geo, 2, 
Barn. 102. which only held that it was unneceſſary for the 
Sheriff, without Exception taken, to juſtify his Bail in Court, 
where a Juſtification de Bene Eſſe had been previouſly had before 
a Judge; a Practice now diſuſed, and not having been 
attempted in the preſent Cale ; - the Court (ab/ente De Grey 
Chief Juſtice. = | | 


Diſcharged the Rule. 


The End of Eaſter Term 18 Geo. 3. 1778. 
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18 Geo. 3. 


_ Hiller againſt Fletcher. 


N Dower, Walker moved for Leave to plead, I. Ne ungues 

| accouple, &c. 2. Ne unques ſeifie que Dower. But it was 

_ refuſed by Blackſtone and Nares Juſtices (ab/ente De Grey 

and Anderſon, Trin. 17 Geo. 3. unleſs ſome ſpecial Ground 

could be aſſigned: Nares Juſtice now declaring himſelf perfectly 
ſatisfied with the Reaſon of that Determination. 


Goldſwain's Caſe. 


N laſt Hilary Vacation, on the iſt of April 1778, Blackſtone 

X Juſtice (apprehending that, though no Precedent was ſhewn, 

a Judge of the Common Pleas had as good a Right as a Judge of 
the King's Bench, to iſſue an Habeas Corpus at common Law in 
77 acation, as the Court had now aſſerted and exerciſed it's antient 
77 Right of granting thoſe Writs in Term time. See Wood's Caſe, 
4H Jo. 3. and Varman's Cale laſt Term) granted an Habeas 
res „ at common Law, directed to the Captain of one of his 
pore! s Ships of War then lying at the Nore, requiring him to 

| 3 one Robert Goldſibain, with the Cauſe of taking and de- 


Affidavits; the one ſwearing that Goldſapain was a ſmall Free- 
holder at Marlow in Bucks, on which alone the Judge declined 
to grant the Writ; the other that he was impreſſed into the 


Sea Service, - being a Bargeman on the River Thames, and at that 
I . | inſtant 


Chief Juſtice and Gould Juſtice) on the Authority of Anderſon 


Leavetoplead 
Ne unques ac- 
couple, and Ne 
ungques ſeifie in 
Dower de- 
nied. 


A Bargeman 
protected by 


the Navy- 
board while 
carrying 
Timber to 
the King's 
Docks, can- 


not be im- 


preſſed by . 
Virtue of any 
Warrantfrom 
the Admi- 


ralty: come 


ſemble. 


taining him, returnable indilatèꝰ. This was grounded on two . 


: 
i 
53 
it 
i 
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inſtant employed in carrying Timber to the King's Timber Vard 


mn... 


at Deptford, under the Faith of a Protection from the Navyboard 


granted the 11th of March preceding, to him and others ſpe- 


cially by Name, — his Continuance in ſuch Service. 


After ſome Delay Goldfain was brought up on Monday the 
11th of May (being the fourth Day of Eaſter Term) on board 
the Nightingale Tender to the Tower Stairs, where he then lay; 


on Afﬀidavit of which, the Court on Tueſday the 12th of May 
granted a new Habeas Corpus directed to Walter Stirling and 


Abraham North, Commanders and regulating Captains on board 
the ſaid Tender, to bring up the Body of Go/d/wain with the 
Cauſes, &c. on Thur/day the 14th. On which Day, Davy as 


Counſel for the Admiralty, who had taken up the Matter, 


moved to enlarge the Time of the Return till the Morrow, on 
account of the Difficulty of properly wording the Return; 
which was granted. 


On Friday the 15th a Return was made by Captain Herbert 


Commander of the Nightingale, on whom the Writ had been 
ſerved, being in Subſtance ** That on the 12th of December 
« 1777 the Admiralty were directed by an Order of the Privy 
« Council to iſſue Preſs Warrants to impreſs Seamen, Sea- 
“ faring Men, and Perſons working in Boats on navigable Ri- 
vers. That on the 1oth of January 1778 the Admiralty iſ- 
* ſued their Warrants accordingly, to continue in Force till 
* the 31ſt of December 1778. That on the 16th of March 
& another Warrant was iflued, directing a general Preſs to be 
* made on the 17th of March at Night upon the Thames, with- 
* out Regard to any Protections, ſave ſuch as had been granted 
in Conſequence of Acts of Parliament, and except Officers 
* of Merchant Veſſels of fifty Tons and upwards; in conſe- 
* quence of which Goldfwain was impreſſed, being a natural 


1 born Subject of this Kingdom, and a Perſon whoſe Occupa- 
„tion was to work on Rivers, and being a fit Perſon to ſerve 


* on board the Fleet, and not having any parliamentary Pro- 
te tection, nor being an Officer of a Merchant . Veſſel, nor be- 


ing in any wiſe exenpied from being impreſſed to ſer ve as a 
« Mariner; the King's Ships being then ſhort of Men. That 


4% Goldfioain was put on board a Tender, and on the 2 5th of 
* | March 


0 
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« March was ſent on board of the Congueſtadore, and from 
« thence on the 26th of March turned over to the Ruſſel, 
Captain Drake, where he continued till the Habeas Corpus 


granted by Mr. Juſtice Blacgſtone was ſerved on Captain Drake. 


« That on the gth of May he was conveyed from the Ruſſel in 
« order to be brought before Mr. Juſtice Blackſtone, and on 
« the 11th of May was put on Board the Nightingale for that 


« Purpoſe ; but that on the 12th of May a new Habeas Corpus 


« was ſerved on Captain Herbert; in Obedience to which, 


46 Se. =M 


Glyn and Adair moved to quaſh the Return for Inſufficiency, 


in not ſtating the Protection claimed by Coldſavain. It has not 


returned Facts, but the Captain's Deciſion of the Law ariſing 


from Facts; viz. That Goldfwatn is not any way exempted. If 
the Court is concluded by ſuch a general Return as this, and 


the Party is driven to his Action for a falſe Return, the Re- 


medy by Habeas Corpus will be nugatory ; for Goldfwarn may 
be (ſent to America before any Action can be brought. And at 
moſt, the Action will only give him Damages for his Loſs of Li- 
berty, if he ſurvives to bring it; but will not reſtore that ſpe- 


cific Liberty, which is the Right of every Engliſbman, and for 


which this Writ was calculated. In a late Caſe of the King 


and Millachip in the King's Bench, an Habeas Corpus was 


granted for one of the Lord Mayor's Bargemen, who had been 


17 e The Return was quaſhed 28 inſufficient, becauſe no 
otice was taken of the Privilege claimed. We therefore inſiſt, 


that either this Return muſt be quaſhed for the ſame Reaſon, 


or. at leaſt that the Court will take Notice of the Facts diſ- 


cloſed in the Afidavits on which the Writ was originally grant- 
ed, and which are now on the File of the Court. Which are, 
1ſt, That Go/dſwain is a Frecholder. 2d. That he was ſpe- 
cially protected by the Navy Board. 


Gould Juſtice I no not conceive, that either the Court or the 


Party are concluded by the Return of a Habeas Corpus, but 


may plead to it any ſpecial Matter enen to regain his Li- 


berty. St. John's Caſe 5. Rep. 71. was a Caſe of this Kind. 


One Gardener was convicted and impriſoned for carrying a 


Handgun, and this Cauſe being returned on Habeas Corpus, he 


- VO Me  -* 5 1 pleaded 
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pleaded to it that he was a Sheriff's Officer, and as ſuch inti. 


tled to carry a Handgun, which Plea being confeſſed, he was 


diſcharged. It is ſaid in the Ryeen and Burndby, Lord Raym. 
goo. Salk. 181. That the Record of St. John's Caſe cannot 
be found; owing perhaps to a Miſtake of the Year, which is 
in Cote, 34 Eliz. whereas in Cro. Elis. 821. it is reported un- 
der the Name of Gardener's Caſe in 43 Els. and there is 1 
Copy of the Record in Tremayne 3 54. which is ſaid to be P. 
43 Eliz. rot. 49. 


| Blackſtone Juſtice, though he would give no Opinion at pre- 
ſent upon the Queſtion of Freehold, remembered the Caſe of 
one Richard Good, in the King's Bench, M. 1 Geo. 3. wherein 

he himſelf had moved for a Habeas Corpus to bring up faid 
Good, being impreſſed as a Mariner, though he was ſworn to 
have an Eſtate of 26/. per Annum Freehold, and 20/, Copyhold 
(not a mere Freehold Cottage of 405. per Annum which was 
Goldfwain's Property) Lord Mansfield, Deniſon, and Wilmot (ab- 


ente Foſter) declined granting the Writ till it ſhould appear 


whether Good was a ſeafaring Man or not. And the next Day 
it being ſworn, that he was only a Ship Carpenter, and had 
never been at Sea, the Writ was granted on that Ground, 


avowedly to avoid deciding upon the other po 


Davy, for the Board of Admiralty, avowed the Loring 


and denied the Validity of the Protection. He faid, the 16th 


of March was a Time of urgent Neceſſity. The French Em- 
baſſador had then juſt made his Declaration of an Alliance with 


the Americans, That the general Preſs Warrant of the 16th of 


March was a Revocation of the Protection of the 11th of 
March preceding. And he juſtified, . both from Uſage and 


Policy, the ifluing of Protections, which put the Seamen off 


their Guard and drew them from their Lurking- -Places, and 


then ſweeping them off by a ſpecial Preſs Warrant, in which 
no Protections were to be regarded; © .: 0X. 


But De Grey Chief Juſtice and the whole Court expreſſed 
their Diſapprobation of a Meaſure ſo inſidious, and ſo con- 
trary to good Faith and common Honeſty, They had ſur- 
miſed, that ſome Jealouſy had ariſen between the Navy Board 

| and 
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at the Admiralty, and that this Caſe was brought before the 
Court to decide upon the Validity of the Protections granted by 

the former againſt the Preſs Warrants iſſued by the latter. But 
that it now appeared the whole Conteſt was about a poor 
Freſh-water Sailor, who had engaged in the King's Service, and 
come fifty Miles down the River, on the Faith of a public 
Protection, for a Service altogether as neceſſary to the Fleet, 
as the Aſſiſtance of any individual Mariner. The Court with- 
ed the Board to conſider the Propriety of ſuch a Proceeding, 
not to mention the indecent Delay in returning the firſt Ha- 
eas Corpus. And they declared, that they could not wilfully 
ſhut their Eyes againſt ſuch Facts as appeared on the Affida- 
vits, but which were not noticed on the Return. They were 
inclined to think it their Duty immediately to diſcharge the 
Party, and ſhould therefore in ſome meaſure do it, but till 
with a Reſerve. to any Queſtion of Law, which the Admi- 
ralty meant ſeriouſly to argue. They therefore diſcharged 
Goldſwain on his own Recognizance of 20/7. to appear in Court 
the ſecond Day of the next, being Trinity Term; and in the 
mean time recommended it to the Counſel for the Admiralty to 
confider, whether they would amend their Return by inſerting 
the Navy Board Protection : In Default of which, the Court 
would conſider, whether to quaſh it for Inſufficiency ; or ad- 
mit Goldſwain to plead to it according to the Precedent cited 
by Gould Juſtice ; or take it up in a more ſummary Way, 
by taking pro confeſſo the Matters ſtated in the original Af- 
fidavits. 


And now, on the 2d Day of this Term being the 2oth of June, 
Gola ſibain appeared on his Recognizance, and was finally diſ- 
charged, by Conſent of Davy Counſel for the Board of Admi- 
ralty. 


Green on „ of Crew Gai King. 72 C ad. 


. 2 
FFH N ENT in Middle bi tried before De Grey Chief Serader of ABN {re X 
E 0 Verdict for the Plaintiff, oF to this ſpecial «to Holand RW 7 a f A | 


. c and Wife, 
Caſe. 3 cc andtheSur- 


« yivor, and after the Death of the Survivor to the right Heir irs of both,” veſts an immediate Fee- ſimple in 
the Huſband and Wife by Entireties, and the Hutband cannot aliene or 2 an part of it, but on his Au C. 


| Death the whole ſurvives to the Wife. ts 
e Ao Poet 9 
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The a were Copyhold,. Parcel: af the 1 of 


Aſhford, and were ſurrendered in 1734 by John Beauchamp «© to 


„the Uſe of John Fitzwalter and Elizabeth his Wife, and the 
longer Liver of them: And after the Death of the longer Liver 
« of m, to the right Heirs of the ſaid John and Elizabeth for 
& ever.. And they were admittted accordingly. On the 4th 
of September 1769, Jobn Fitzwalter, having purchaſed other 
Copyhold Eſtates in the ſaid Manor, made a general Surrender 


| of All his Copyhold Eſtates to the Ules of his Will. And on 


the 23d of June 1770 made his Will, by which (after deviſing 


all his Freehold and Copyhold Eſtates to his Wife for Life, and 


after her Deceaſe a certain Eſtate, not now iff Queſtion, to Thomas 


Merricł in Fee) he gives © All the Reſt; Reſidue, and Re- 


«© mainder of his real Eſtate both Freehold and Copyhold to 


« TFoſe 18 King, To hold to him and to his Heirs and Aſſigns for 


ever.“ 


Yeh Fitzwalter died in April 1761 and Elizabeth 0 90 
ſurvived him, but neither of them had Iſſue of their Bodies. 
After his Death ſhe ſurrendered her Eſtates in the ſaid Manor 


to the Uſes of her Will, and on the 4th of March 1772 deviſed 
her Copyhold Eſtate in Aſhford to Thomas Crew his Heirs and 
| e for ever, and died on the 9 of March 1773. 


. If Thomas Criew the Leſſor of the Plaintiff i is intitled t to 


; recover! © 


Hitt for the Plaintiff _infiſted, that theve are AAR two o poſſible 


. that can be made of the Surrender in 1734. 
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That the Huſband and Wife were Tenants for Life, with a 
e er Remainder to the Survivor in Fee. If ſo, the Huſ- 
band, being Tenant for Life of a Copyhold, could not bar this 

contingent Remainder. - Roll. Abr. t. Uſes. And therefore 
it ſurvived to the Wife. Which is the true Conſtruction, 


nd and Wife, they took by Entireties and not by Moieties, 


fe casi, e oreli 


. De the 2 3 that the Intent of the Surren- 
dermuſt govern ; which he ſaid was plainly to 1 the N uſ- 


band 


A ce eee, K 3 eee eee 


127 A 24 any they were Joint- tenant 5 the Fee; and, if ſo, being Huff | 
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band and Wife and their Iſſue, Atkon Power for either to 
alien. That the beſt Way to effectuate this Intent was to con- 
{true them Joint-tenants for Life, with contingent Remainders to 
their Iſſue, in Tail or in Fee. The moſt that the Huſband 
and Wife can take is an Eſtate Tail; and then the Wife had 
nothing to deviſe. In Beresford's Cali 7 Co. 41. the Court 
ſupplied the Words of their Bodies after the generat Word Heirs. 
And in Frogmorton and Wharrey, M. 11 Geo. 3. 0 An 
Eſtate to A. and the Heirs of the Body of A. and B. was held 
an Eſtate for Life to A, with a contingent Remainder to the 
Iſſue. And as that Contingency has now failed in the preſent 
Cie, the Reverſion which remained in the Vendor muſt take 
place. Or, take it to be an Eſtate tail in both, the Reverſion 
jn Fee {till reſted in the Surrenderor, and muſt now, on Failure 
of the Eſtate tail, take Effect. And upon an Ejectment, it 
is ſuhcient for the Defendant to ſhew a Title out of the Leſſor 
of the Plaintiff, | | 


De Grey Chief Juſtice ſtopped Hill in his Reply, ſaying, that 


though the Caſe was a little out of the common Road, there was 


no great Difficulty in it. The Queſtion is not on a Will or « 
Marriage Settlement, fo as to require us to deſert the legal 
Operation of the Words, in order to effectuate a ſuppoſed In- 
tention to the contrary. It is on a Purchaſe made by the Huf- 
band after Marriage, which mult have exactly the ſame Con- 
ſtruction as a voluntary Settlement by Deed. Nothing can be 
collected but from the Words of the Surrender itſelf. The 


Wife is not bound by it, but might diſagree to it after the Death 
of her Huſband; but, it being for her Benefit, her Conſent is 


therefore preſumed. The Word Heirs muſt be taken in it's 


legal Senſe, as a Word of Limitation, as there is no Proof that 
it was meant as a Word of Purchaſe. 


Taking. hen the Caſe in this Light, it falls exactly within a 
nice Diſtinction, laid down in our antient Books, and when 
having never been over-ruled continues Law at this Day. The 
ſame Words of Conveyance, which would make two other Per- 


ſons Jointatenants, will make an Huiband and Wife Tenants: 


of the Entirety ; ſo that neither can ſever the Jointure but the 
Whole muſt accrue to the Survivor. What is laid down in Le. 


Yeoh > 6U J ſed, 
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feet. . hd Co. e govern this Caſe. 1 
indeed could the Huſband have ſevered the Jointure and diſpoſed 
of the Wite's Property, his Deviſe would not effect it; for ah: - 
Survivorſhip or Jus accreſcendi accrues per Moriem, the Right 
of the Deviſee is po Mortem. I therefore think the Plaintiff 


muſt recover. 
Grald Juſtice abſent. 


Blackſlone Juſtice. The Tranſaction of 1734 being a Par. 
«chaſe for valuable Conſideration, there is no Ground to ſurmiſe 
that any Eſtate or Intereſt was left in the Vendor; and indeed 
he has conveyed by the Words of his Surrender as complete a 
Fee- * to Jobn and Elisabeth and 1 right en for 
% eyer};25; Words can poſfibly crete. n i 


I. intirely agree with Lord chief Juſtice as to the Law of this 
Caſe; which, though antient, has been recognized in Purefoy 
and Rogers, 2 Lev. 39. And Back and Andrews, 2 Vern, 120. 
sa Cale directly in point, and upon a Copyhold Surrender alſo. 
This Eſtate differs from Joint-tenancy, becauſe Joint-tenants 
take by Moietics, and are each ſeiſed of an undivided Moiety of the 
Whole, per my & per tout, which draws after it the Incident of 
Survivorſhip, or Jus dccreſcendi, unleſs either Party chuſes in 


his Life-time to ſever the Jointure. But Huſband and Wife 


being conſidered in Law as one Perſon, they cannot during the 


Co vexture take ſeparate Eſtates; and therefore upon a Purchaſe 
made by them both, they cannot be ſeiſed by Moieties, but 


both and each has the Entirety. They are ſeiſed per tout and 
not per my. The Huſband therefore cannot alien or deviſe that 
Eſtate, che Whole of Which belongs to his Wife, as well as 
himſelf. But had they been Joint-tenants, while ſole, and 
afterwards intermarried, they ſtill would remain ſeiſed of their 
reſpective Moieties, and the Huſband might ſever the n 

and aliene his own Moiety. Bro. Abr. Cui in vita. 8. 
This = on 1 that the Surrender of 1734 operated as a 
Grant of an immediate Eſtate to both John and Elizabeth in Fee; 
l 1 hold to be it s true Operation. But even ſuppoſing * 
a Grant 


* e 
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— 


2 Grant to the Huſband and Wie for their Lives, with a con- 


tingent Remainder to the Survivor in Fee, the Effect would be 
juſt the ſame. For both being ſeiſed of the Entirety for their 
joint Lives, the Huſband could not by any Alienation deſtroy the 
particular Eſtate, ſo as to bar the contingent Remainder; and 


then upon his Death, She (as Survivor) became immediately 


ſeiſed in her own Right of the Remainder in es. So 
that gadcungue Vid ad, her Deviſee muſt recover. noc! 


Nares Jaſtice of abe rde O pinion. 


Poſtea to tlie Plaintiff." 
Dogo the Demiſe of Cole againſt Weſton and others. 


F>JECTMENT' tried at Worcefter Aſſiſes before Baron 
i Eyre, and Verdict for the Plaintiff ſubject to this Caſe, 


Nicholas Cole being ſeiſed of an Eſtate in Fee of about 35 J. 
her Aunum, on the 23d of November 1769 deviſed to his Son 
Thomas Cole and his Daughter Lucy Hopkins all his real and 


Survivor, paying his (the Teſtator' s) lawful Debts and Legacies, 


This was the W of the W. he 


cutrix.“ 


Deviſe to A. 


end B. of 


all his real 


and perfonal py 


Eftate, to be 
equally divi- 


ded between 


them, or the 


longeſt Sur- 
f vivor, paying 
perſonal Eſtate, to be equally divided between them or the longeſt 
lawfulDebts; 
ad after 


and after their. Deceaſe to the Male Heir. And gives his Son 
Henry * one Shilling to be paid by his Executors or "ny 


the Teſtator's 


their Deceaſe 


to the Male 
_ Heir, gives A 
- and B. only 


a conditional 


- Eflate for 


The Teſtator died i in December 1769 indebted 134 [on Mort 


Life, 


gage of the Premiſſes, and his ſimple Contract Debts amounted 


to 117 more than his perſonal Eſtate. 
and Heir at Law. 
without Iſſue. 


Henry was his eldeſt Son 
The Deviſee Thomas Cole died in May 177 
Lucy (who ſurvived) ſold part of the Eſtate for 


1957, and therewith diſcharged the Mortgage and Incumbrances, 1 
which Sale was acquieſced in by all Parties, and the Ejectment 


was not brought for that Part. Lucy died 1776 leaving Iſſue a 
Daughter, Betty Hopkins. Henry Cole the eldeſt Son and Heir 
is alſo dead, lea aying Iſfue, Thomas Cole, the "LEON oo the 
Plaintiff. 
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| The - RY ay, 


T 


"my Ae, 


— 


5 . ber hi Son of Henry or the Daughter of Ly 


is intitled to the Premiſſes in Queſtion ? 


BX mM for the Plaintiff :nfiſted, that the Teſtator did not mean 


to give Thomas and Lacy the intire Fee, but intended a Re- 
mainder or Reverſion to Somebody. That the eldeſt Son was 


the Heir at Law, and there are no Words to exclude him. 


Hil! for the Defendants argued, that the Charging the Eſtate 
with the Payment of Debts created an Eſtate in Fee, after 


which the ſubſequent Limitation was void. 
the Caſe of Freat and Lee 
T. Jones 113. where on a Deviſe to one generally, charged 
with Payment of a Sum certain within a Year, it was helg by | 


And he relied on 
2 Shaw. 36. 2 Lev. 249. Sir 


carry an Eſtate in Fee, and Judgment given for the Defendant * 


in the King's Bench, which was afterwards affirmed in the Exche- | 
guer Chamber, though Pollexfen 5 
ment was given for the Plaintiff, 


De Grey Chief Juſtice. 


59 ſays, by Miſtake, that Judg- 


But it appears clear to me, that by 1 the firſt Part of the- 


Will Thomas and Lucy are made Tenants in common for Life, 


which the ſubſequent Words of Survivorſhip will not change 
| But this Deviſe is under a Conditicn to pay 
ty -=— N Mthe Teſtator's Debts and Legacies. Of the latter there are none 
For the Shilling is pavable. by the Exe- 
The Remainder is to the Male Heir, an obſcure Ex- 
s fake; Preton, leaving it uncertain whether he meant their Male Heir, 
But, quacung vid data, the Daughter of Lucy 
cannot take, for the does not anſwer the Deſcription. 


into a Joint-tenancy. 


Je to charge the Deviices : 


cutors. 


tor his own. 


courſe it devolves to the Heir at Law. 


« my lawful Debts” 


Gould Jaſtice abſent. 
FA 


Blackſtone Juſtice of the fame Ovid. The Words . paying 


generally, do in Law create: a Condition. 


1 3 mA) AL But where that Conſtruction would induce a Hardſhip, as 
f if a large Sum be directed to be paid in a given Time, the 


bt OA II om eie % [le MR 5 a 
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Fc fa 
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This is not the Caſe of a groſs Gow: | 
nor to be paid in a limited Time, like the Caſe of Freat and 
Lee. 


So of 


ths 


1 
A 
104. 


> ey 38 SAYS) FC 


Evidence. In Roe and Bolton. M. 16 Geo. 3. this Court were Ck 404 35 


ee e ee e 
3 727 . Hog; gpm Vere: / 4 2824 9 
1307 „Ke NN + & & 12/425. 2 tee th A, [ 
hi NA moved to discharge the Defendant (a Sheriff's Of- Where a She- A f 
we  ficer and an inſolvent Debtor) upon common Bail; the — /*Aued 

= 5 3 : | "I 2 | -: i 
V Debt for which he was arreſted having accrued before his Inſol- 3 Fe of 
IFvency. The Plaintiff had been Security to the Sheriff for the is afterwards 2g Zen. W 
07: Detendant. 8 8 | | —— „ 1 
| 702 Ee 5 | 230 | 3 FAO. ; 
The Bond became forfeited &efore the Defendant's Diſcharge 3 : hay - 1 


= under the Inſolvent Act, though the Money has been paid de Pi LEED 


fre ourt,. where a new Promiſe to pay a Debt, contracted before by pal. 
| Pay | y paying (44 Xe 


19k 


10. * i + fn hs 2 955 


l II. : 


2 


— 4 
[. Ar 


A, 


ö 5 22 Us ' x 
fo Pu So TRACE PERS ret, on Of ek od cor inn. 


m 18 Geo. 3. 


Courts will in Caſe of a Deviſe conſtrue the Word, paying,” 
not as a Condition, but as an Evidence of the Teſtator's Intention 
to give a Fee, But a trifling Charge will not amount to ſuch 


of Opinion, that a Charge of 5s to each of his Grand-children, 
at the End of a Twelvemonth, was not ſufficient to give a Fee, * ; 
| at. Jae, SR 1d 
Mares Juſtice of the ſame Opinion, /7< 5 a 1 heures 2 
e,, OT 
| 8 nec " Poſtea to the 2 of & 2 ( 


" p 5 . « IOW Ee GILL, Fat n. * 2 rr 
at. 0 4 « — As 62 L _ | 
EIN YI eee | * e e A 2 N 4 F ͤ . ww, n 
1 RO : 5 E N 1 bs F Ca EDO nd wer OTE nag dr r 


| i | - * | : charge whi , 
{ince. And he cited Ford and Chilton,” H. 12 Geo. 3. in this the Officer's ; WM 
3 8 Security ſtopCza c/# . 
the. Diſcharge, was held to be occafroned by the old Debt, — ſuch | 
FY 2 N 5 ecurity may 14 
and therefore within the Protection of the A. 4 | hold the In- 
; 9 | | | folvent to ie Y 
12112 > Rd. SEA SSL O!  fpcolal Nail“) TA By 
| Walker ſhewed for Cauſe, that the Money paid by the Plain- for ſuch ſub. of hott 5 | 
e | . TH quent Dam 7 
tiff for the Defendant, was to ſtop an Action commenced apainſt nifcation. 9 / 1 
(AA 


the Sheriff, /nce the Defendant's Diſcharge. The Damnifica- . 5 | 
tion, which. is the Cauſe of the preſent Action, does not; there- a am #4 AH. 


fore ariſe till ter the Time of his Diſcharge, and is not the, N ) a7 2 ; 


Object of the Act. as i 22 2 
And of that Opinion was the Court (ab/ente Gould Juſtice] 2 2 Aris 
(See Goddard and Vanderheyden. M. 12 Geo, 3. C. B.) and . HE X 
8 Ie 1: 3a via ah 23 o. RA 

Diſcharged the Rule. fy Jay n LlecA ©) * 


. . 


4 


Trinity Term 


40 


„ 4 — ent 


directed to 
El ors. * 


| [ant | n Attach- 


| AE of 
= [x Wu oocs, the 
L L > 


Oijicer can- 
not legally 
Continue in 


9 /b ©7 
| Ve the Detend- 
j ant's Houſe 


or keep the 


able Tune ; 
but mult re- 
move them 


elſe he is a 


gan * 


| , 

7 45 A ranted a peremptory Rule (in the firſt Inſtance) for an Attach- 
by 2 7 „ & % ment againſt the Coroners, directed to Eliſors, purſuant to the 
106; 

| e 


Poſſæmon of 


oods 5 Defendant not being a Burgeſs of Newcaſtle. 
in f. on : : 8 | 
a tn is, that when any Plaint is levied and the Debt ſworn to be 


to a Flace of 
ſate Cuitody ; 


s Þ reſpaſier ab 
Smctio. 2 „Goods ſo attached. 


4 | rand one Penny in every Shilling for the Serjeant's Fee. Which 
| 2 LOR. i þcing returned, Proceſs of Sale iſſues in the Nature of a Writ 
* 


„ fendant, and now Plaintiff, into the Court, of King's Bench by 


A WAH ; 
ag . 


FY, 


15 


is King againſt Peckham and Cla K ha. 

WE ing coo ot e | Feit 

THE Coroners of Middleſex not having returned an 4.800 
tachment of Contempt againſt the Sheriffs, the Court 99 | 


Precedent in Andreu a = 
6-7 1.4 KK 
[oo „ 37 heto * 1 
3 /\ . : eed 4 ainſi Harriſon. , 0 | | 


RESPASS (in the Town and County of Newcaſtle on £54) 

Tyne) for breaking and entering his Houſe and taking 
his Cattle and Goods. Pleas, 1ſt. Not Guilty. 2d. That 
there is a Court of Record by Preſcription at Newcaſtle for the 
Proſecution of all perſonal Actions ariſing within the ſaid Town 
and its Limits and the Juriſdiction of the ſaid Court, the 
And the Cuſtom 
40s, Proceſs of Attachment iſſues (directed to the Serjeants at 
Mace) to attach the Defendant. by his Goods, &c. within the 
Juriſdiction, ſo that he appear and put in good Bail to anſwer 
the ſaid Plaint, or to ſurrender his Body in diſcharge of his * 


— And if he does not appear within the firſt four Court Days, 


Judgment nj ſhall be given againſt him, and on the fifth Day 
final Judgment. Whereupon Proceſs iſſues to levy of the Goods 
of the Defendant the Debt and Damages aſſeſſed by the Court, 


of Venditieni exponas. That the Plaintiff being indebted to one 
hambers within the Juriſdiction in the Sum of 2667. 18-5. 
he levied his Plaint the 14th of July 1775, for 530/. and pro- 
ceeded againſt him in the Manner aforeſaid till four Defaults 
made, and Judgment ai, was given the 4th of Auguſt 1775. 
when the Cauſe was removed at the Inſtance of the then De- 


Certiora ri 


Beete f 


Seat [ha 


. : - — 
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3. 
| GIS IE : | 
# Certiorari teſted the 5th of July 1775. Where in Michaelmas 
Term 1775, on the ſaid Defendant's making Default, a Pro- 
. cedendo iſſued and was delivered the 5th of January 1776 to 
> the Judge of the Town Court, and on the ſame Day final Judg- 
3, ment was had for 530/, Debt and 021. i. 46. Damages and 
293 Coſts, and a Precept 1 in Nature of a Fi. fa. iſſued to the 3 
at Mace to levy the ſame; which was executed and returned 
| the 17th of January 1776, when a Precept in the Nature of 
6 5 a Venditioni exponas iſſued, and was executed and returned the 
2g8th of February 1776, and the Defendants further ſay, that 
I. the Officers continued in Poſſeſſion of the Plaintiff's Premiſſes 


for the ſafe Cuſtody of the Goods ſo attached according to the 
Cuſtom of the ſaid Court, from the 17th, of July 1775 to the 
10th of January 1776. 


\ To this Plea the Plaintiff demurs, and aſligns for Cauſes of 
Demurrer, 1ſt. That no Cauſe of Action is ſpecified, ariſing 
within the Juriſdiction of the Court below. 2d. That the 
faid George Chambers is not ſaid to have found any Pledges of 
Proſecution. . 3d. That the Proceſs of Attachment was not 
made in Writing; nor does any Cuſtom appear to warrant the 


| ſame without Writing. 4th. That final Judgment is given with- 
. out any Declaration or previous ſpecific Charge. th. That 
- the Damages are not aſcertained by any Jury. 
* . 
The Defendant joins in Demurrer. 
. And now Walter for the Plaintiff declared he did not mean 
7 to ſupport the 2d, zd, and 5th Cauſes of Demurrer aſſigned, 
8 but only the 1ſt and 4th. And inſiſted, that it ſhould have 
L been ſtated, that the Money was 4orrowed, or that the Debt 
h aroſe within the Juriſdiction; it not being ſufficient to found 
it this Proceſs, that a Man who may have contracted a Debt at 
e London happened to come within the Limits of Newcaſtle upon 
. Tyne. And allo that no Judgment can be legally had without 
5 a Declaration to put the Matter in Certainty; and there could 
8 be no Declaration, becauſe there was no Appearance. So much 
0 for Matter of Form. He farther objected in Point of Subſtance, 
E that 1ſt, The Defendants could not juſtify continuing in Poſ- | | = 
y ſeſſion of the inen s Premiſſes from July to January. | | | 
ri 2. That ERS f 


bro | 


BE 


C Vine BIT G 


I 220 
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2. That the Goods attached ought to have been removed, and 
not kept on the Premiſſes by the Officer. In a Diſtreſs for Rent 


they could not be lawfully kept there above five Days, and * | 


„ P. 


ſtaying longer made the Diſtrainer a Treſpaſſer ab initio, Stra. 
717. And though that is now altered by the Statute of the 6 
Geo. 2. with reſpect to Diſtreſſes; yet the Common Law re. 
mains unaltered in regard to Attachments. 3. The Defendant 
ſhould have Rated Newcaſtle to be a Borough by Preſcription; 
elſe it cannot preſcribe for a Court therein. (But by Gould 


juſtice Newcaſtle is a County of itſelf.) 4. That the Cuſtom is 


illegal, to give final Judgment without an Appearance. 12 


Geo. 1. c. 29. ect. 1. allows appearance to be entered by the 


Plaintiff in inferior Juriſdictions, where the Cauſe of Action is 
under 40s. Therefore, where it is more, the Defendant muſt 
appear for himſelf, or be ſubject to ſome Proceſs in the Na- | 
ture of Outlawry. 5. The Officers do not return what is be- 


come of the Goods; not that they have Jold them, but only 


that they expoſed them to Sale. 


Groſe for the 8 1 not aware of theſe new Ob- 


jections in point of Subſtance, deſired a few Days to conſider 


The High 
and Under- 
Sheriff and 
Replevin 
Clerk are all 
an ſwerable to 


* the Defend- 


ant in Re- 
plevin for the 
Sufficiency of 


the Pledges 


de Retorna ha- 
Sendo. 


them. And afterwards acquainted the Court, that he thought 
the 1ſt and 2d of them were tog ſtrong to be got over, and 


therefore declined arguing the Caſe. So there was, without any 
| Oppoſition, EE 


Judgment for the Plaintiff, 


Richards ** Aon, 22 5 7 LS 


| Rule was made the laſt Term on Joſeph Garmeſon the Re- 
A plevin Clerk, Robert Jeffreys the Under-Sheriff, and Ed- 


ward Pembury the County Clerk, to diſcover the Names of the I 
Pledges taken upon granting the Replevin in this Cauſe, and | 


to ſhew Cauſe why they ſhould not pay the Defendant 57/. 15 s. 
being the Damages and Colts recovered by him in this Cauſe, 


together with the Coſts of the Application. 


The Diſtreſs was for Rent; and, on Replevin brought, the De- 


engant ha Mw _ the Damages and Colts 74 2040 
7 Of 705 i! Ru . * g; 


MAN 


ot =... 4 3. 
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ed; and on ſuing a Writ of Retorno habendo irrepleviſable, the 


Sheriff returned an Eloignment. On which, Application was 


made to Garmeſon for the Names of the Pledges de Retorno ba- 
Jendo taken at granting the Replevin, according to the Statute 
of Weſtm. 2. c. 2. and 11 Geo. 2. c. 19. feck. 23. in order to 
call upon them; but he from Time to Time evaded and de- 
layed ſo doing; having it was ſuppoſed taken none, or at leaſt 
inſufficient Sureties; and being (it was ſworn) Attorney for the 


5 Plaintiff in this Action. 


Garmeſon ſhewed no Cauſe, but made an Affidavit of his 
Illneſs and Inability to do any Buſineſs. The Under-Sheriff and 
County Clerk ſhewed for Cauſe, by Grs/e their Counſel, that 
they were intirely ignorant of. this Matter, having nothing to 
do with the Replevin Clerk, who was appointed by the High- 
Sheriff under the Statute 1 & 2 Ph. and Mor. c. 12. 5 


The Court enlarged the Rule tif the laſt Day but one 
of the Term, and ordered the High-Sheriff to be added; when 
(abjcate Blackſtone Juſtice) it was held, that as well the High- 
Sheriff and Under-Sheriff as the Replevin Clerk (who is their 
Deputy) are anſwerable to the Defendant in Replevin for the 
Sufficiency of the Pledges. They therefore diſcharged the Rule 
againſt the County Clerk; but with regard to the High and 
Under-Sheriff, and the Replevin Clerk, they made the 


Rule abſolute. 


Aylett arainſ; Lowe. 


13 EBT on Mutuatus for 2001. and Nil Debet pleaded. 
On the Trial before De Grey Chief Juſtice there was 
Proof that the Loan was 1007. On which Verdict was-for the 


Plaintiff as to 1004. and Nil Debet as to the Reſt. 


Greſe for the Defendant now moved for a Nonſuit to be en- 
tered, and a new Trial had, becauſe Debt being an intire Thing, 
it cannot be recovered in part. And cited 21 Edi. 4. 22. Bro. 
Leygager 93. 78. F. N. B. 119. Clayton's. Rep. of Aljiſe. 87. 
Dyer 219. Cro. Car. 135. 
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in a fubſequent Action of Debt foe 3 a Recovery of 1000. 
on an Action for 200/. would be no Bar. | | 


Davy and Walker, for the Plaintiff, would not deny but that 
in antient Times this Objection might have prevailed at the 
Trial. But if the Plaintiff is wrong, and the Court ſhould 
grant a new Trial, they will at the ſame Time give us Leave 
to amend the Declaration, ſo that the Rule would be frivo- 
lous. Juſtice has been done by the Verdict, however irregy. 
larly ; and the Court never grants a new Trial againft Equity 
and good Conſcience. If the Verdict has not ſet the Matter 

right, it is Error on the Record, and may be taken Advantage 
of by Writ of Error: If it has ſet it right, the Court will not 
{et it wrong again. 2 | | 


r es e pi > = 


. 


Gould, Blackſtone and Nares Juſtices thought it impoſſible to 
order a l to be entered (unleſs by Conſent) after the 
Plaintiff had appeared, and a Verdict had been taken. Nor did 
they incline to grant a new Trial, where Juſtice had been done 
by the Verdict, and the Sum recovered was commenſurate to 


the real Debt. 
7 De Grey Chief Juſtice agreed. Therefore per tot Cur, 


Diſcharge the Rule. 


2 | ; 5 The End of Trinity Term 18 Geo. 3. 1778. 
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Michaelmas Term 


19 Geo. 3 1778. 


„2 Magby azainſ} Wortley. 


988 E was joined in 7 Term 16 Geo. z. Groſe moved 
the laſt Term for Judgment as in Caſe of a Nonſuit. And 
now Sayer ſhewed for Cauſe that as no Proceedings had been 
had for a Twelvemonth, neither Party could now proceed with- 
out a Term's Notice to the other; which had not been given pre- 
vious to this Motion. But the Court (ab/ente De Grey Chief 
Juſtice) held, that the Rule:of the 13th of Geo. 2. does not ex- 
tend to Motions of this Sort, being made previous to the Statute. 
So determined formerly in Roe and Dunning, M. 18 Geo. 2 
Barn. 308. But, on hearing the Merits, the Rule was 


Diſcharged, on the uſual Terms. 


Gibbons Demandant atainf Stevenſon Tenant and 


Stevenſon Vouchee, * = 


HE like Motion. was 3 Walker to enlarge the 


Return of the Writ of Summons as in Barnard and Wood- 
Cock, 15. 18 Geo. 3. and received the ſame Denial from the 
Court. | 


The Facts here were, that the Dedimus was teſted the 26th 
of February 1777, and reciteda Writ of Summons returnable the 


'a Writ of 
Summons 
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After aYeat's 
Acquieſ- 
cence, Judg- 
ment as in 
Cafe of Non- 
ſuit may be 
moved for, 
without a 
Term's No- 


tice. 


Court will 


1 G 
not enlarge 


the Return of 2. O is 
, 5 


e 


iſt Day of Eafter Term 1777. The Warrant of Attorney was 


taken at Bombay the 17th of December 1777. $0 that properly 


the 


r Ac. 


; Agreement to 
"3 - 
1 U 


take a Farm, 
327 


the Arable 
from old Can- 
Umag, the 
Paſture from 
old Lady-day, 
and the Mea- 
dow fr m old 
ſ FMMay-daypzis 
ing Rent ha'f- 
yrarly at old 
$i:chacimas 
and Lad;-dey, 
is ſubitan- 
tially 2 Tak- 
Ing of the 
Whole from 
old Lody-way, 
and Notice to 
quit CEiiveied 


to determine 


made out a Summons returnable in Hilary 17783 


1 81 3 op on the Demiſe of 
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fe Sammons fhould have been returnable and the Recovery 
had in Hilary 1778 which the Diſtance . impoſſible. 


3 


Therefore on Application to the Maſter of the Rolls he or- 
dered the Curſitor to Hake out a Writ of Entry returnable in 
Mic haclmas Term 177 88 Ges. 3. upon which the Officers 
of which 
Term the Tenant's Appearance was entered. And then they 

imparled from Hilary to Eafter, from Eafter to Trinity, and 2A 
from Trinity to the preſent Term, when the Recovery was ar-AS 
raigned: and if the Vouchee be now living, it was apprehended 
ſuch Recovery nor valid, but if dead it will be erroneous. 


— 


Dagget ogainſ 5 Snow don. : 


Rees K. PE Ys 


E. JECTMENT, tried before Nilles Juſtice at laſt 1. 
Afiiſes, and a Verdict for the Plaintiff * to this 
Caſe. | 


276 


On the 5th of October 1769 a written Memorandum was en- 
tered into, whereby the Plaintiff agreed to let to the Defendant 
a Farm at Nezeſbam, To hold the Arable Ground from the 12th 
of February then next, the Paſture Ground from the 5th of 
April, and the Meadow Ground from the 12th of Wi for 
= Years from the faid Days and Times, at the yearly Rent 
of 26 / clear of Taxes, payable balt-yearly at Micbaelmas and 


Erſt half- yearly Payment to be made at 71chaetnas f \ 
vo 


Lady-day, te 
next. The laid Defendant to have the Privilege of having a 
Wav going E © rop or three Parts of the Arabie Ground after the 
ing at the Rate of 135. an Acre 
ieme on the Premifles. 
continued as Teng at 


C 


| Expicatin of the ſaid Term, pa 
and eee 


jor the ſame, 
5 Defe eg; arm, And 
Wh? the HOLT Ter the Wirth. Un | 


On the zoth of September 1777 the Plaintiff gave the Defend- 
ant a written Notice to quit the Arable Land on the 13th of Ih 
February next, the Paſture on the 5th of April and the Meadow 
Ground the 12th of May, which Notice bore Date the 29th 


the 
L 


of Sepromocr . 


2 
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24. Whether this Notice be ſafficient to entitle the Plaintiff 
to recover the Whole or any Part of the Premiſles ? 


Davy for the Defendant, argued, that this was not a ſuf- 
ficient Notice for any Part ; the Whole being one intire Tenancy; 
and therefore Notice to quit ought to have been given on the 

13th of Auguſt, being fix Months previous to the Time when 
the firſt Part of the Term expired. 


But ws Gould, Blackſtone, and Nares Juſtices (abſente De e 

7 Chief Juſtice) the Notice was ſufficient for the Whole. It It Was 

510 ſettled by all the Judges about ten Years ago, to avoid Diverſity 

jy * Opinions and for general Convenience, that in Tenancies from 
Vear to Lear (which theſe Kinds of Holdings- over are held to 

be) there muſt be e fit] Months Notice on either Side to quit, ac- : 

cordin h hut 

g to the antient LOW except where any ſpecial Agree- 5 Fx 

Fd ment, or the Cuſtom Fof particular ] Places, intervene. The ca HEY 

true Conſtruction of this Agreement is, that it is a Holding from 6 A 

A Lady-day to Lady-day, old Stile: the Rent being payable at old © has 


I Mott eee and Lady-day. And though Part of the Farm is to n 
| f. e upon and quitted at old Candlemas, February 13, and ＋ 2. 
th 


other Part not till old May- day, May 12; yet that is no more 77770. - 
EY he Cuſtom of moſt Countries would have directed, with- _ 
4 855 (t any ſpecial Words for that purpoſe, in a Taking from old „ 1 hl a A 
ahem the 5th of April. vg. That the Arable ſhall be e gp 
on at Candlemas, to prepare it for the Lent Corn; and the Mea- 6 
ale not till May- day, when in thoſe Northern Countries e Lee 
are uſually heyned for Hay. And if any Inconvenience could 485; 9 A721 | : 
- have happened. to the retiring Tenant by this Mode of Quitting, 2 7. N | 
| it is ſufficiently obviated in the preſent Caſe by the Clauſe which 
60. provides a waygoing Crop for the Tenant. Whereas great 
Miſchief might happen to the Landlord, by requiring a Notice 
1 to be given ſo early as the 13th of Auguſt; by giving Room to 
the Tenant to haraſs and wear out the Land, out of the uſual 
Il Courſe of Huſbandry ; and particularly. by taking a ſecond Crop | | 
| 6.1. of Hay from the Meadows. | 1 
4. | Poſtea to the Plaintiff, | 9 
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2 2 1/299. 
Action 
brought by 
the Loſer to 
| recover back 
x Money loſt at 
2 a 8 Pla) F 18 2 
medial and 
not penai, and 
new Prial 
may be had 
therein. 


If Company. 
never part, 
thougn Din- 
ner inter- 
venes, the 
Loſs is at 
exe Sicting. 


Bones a rats. Booth 


2 UN. bom $f 29 B/ 910. 
\ N a Motion for a new Trial, - Baron reported from 
laſt Briſtol Aſſiſes, that the Action was brought to recover 
back fourteen Guineas won by Gaming, upon the Statute of 
9 Anne. c. 14. The Play was at the Weft-India Coffee-houſe 
in Briſtol, on the 15th of February laſt. They played at All 


Fours for two Guineas a Game, from Monday Evening to Tueſday 


Evening, without any Interruption, except for an Hour or two 
at Dinner, but the Plaintiff and Defendant never parted Com- 
pany. Booth then owned, on Tueſday Evening, that he had won 

ſeventeen Guineas. It was inſiſted at the Trial that this was not 


won at any one Sitting, ſo as to fall within the Statute, becauſe 


the Dinner had intervened. But the Judge thought otherwiſe. 
However, the Jury found a Verdict for the Detendant, much 
to the Diſſatisfaction of the Judge, | 


Dork moved for a new Trial without Colts. 


Groſe ſhewed for Cauſe, that a new Trial in an Action for 


2 Penalty was unprecedented. And that as both Parties were 


Gamblers, neither was intitled to any Fayour or Indulgence 
from the Court. 


Gould ice (abſente De Grey Chief Juſtice) was clearly for 


granting a new Trial, the Verdict being manifeſtly contrary to 


Evidence. The Statute (with reſpect to the Party loſing) is 


remedial, not penal. Fe is to recover back his Money, and to 


that End the third Section of the Statute allows a Bill in | 


Equity for a Diſcovery, which plainly ſhews it was not con- 
fidered as a penal 8 Had this been a Proceeding on 
that Branch of the Statute which inflicts . Se. it had 
been otherwiſe. 


BlackRene Juſtice of the ſame Opinion. The Statute makes 
the Winning of 10/7. at one Time or Sitting, a Nullity ; and 
therefore gixes the Loſer an Action to recover back what ſtill 
properly continues to be his own Money. To loſe 101. at one 


Tine 


— 
- 4 
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Time is to loſe it by a ſingle Stake or Bet; to loſe at one Sitting 
is to loſe it in a Courle of Play where the Company never 
parts, though the Perſon may — actually gaming the whole 
Time. he Statute 18 Geo. 2. 54: (a Law made in parti ma- 
teria) may ſerve to explain this. To loſe 10/7. at any one Time, 
or 201. within twenty-four Hours, is equally penal by that 
Statute. ” 1 | 


Nares Juſtice of the ſame Opinion. The Statute is remedial 
where the Action is brought by the Party injured, but penal 
where brought by a common Informer, „5 
Rule abſolute. 


Pulteney againſt Townlon. 


IRE Facias againſt Bail. They plead that che Principal In Error on ann 260 
18 dead; and, on Iſſue joined, a Verdict for the Plain- 5 Ri? 
tiff and Judgment accordingly: The Bail bring a Writ of Er- =_ _ a 
ror, upon which no Bail is put in; whereupon the Plaintiff Bail, there 
< | mimuſt be Bail 
ſues out Execution. 3 


of Error; the 
| | | : N Sci. fa. being 
Groſs moved to ſet aſide the Execution, becauſe the Sci. fa. a perſonal 


not being a perſonal Action, but a mere Award of Execution, gs 
it was not within the Statute of the 17 Car. 2. which requires 
Bail on Writs of Error. So held T. 18 & 19 Geo. 2. 47% Barn. 


194. 


Adair ſhewed for Cauſe, that the Caſe in Barnes was not 
after Verdict, as the preſent is. And that a Sci. facias is con- 
fidered as an Action, ſo that it is releaſed by a Releaſe of all 

Actions, he cited Litt. ſe. 505. Co. Litt. 290. 5. Sinn. 682. 
Moodycer and Greſham. 5 


Gould, Blackſtone, and Nares Juſtices (abſente De Grey Chief 
Juſtice) held, that a Sci. facias was upon Principles molt clear- 
ly a perſonal Action; and we have the Authority of Liteleton, 
Cote, and Holt (as cited by Adair) to call it ſo. The Reaſon 
they give for it is unanſwerable ; — the Defendant has a Power 
to plead to it. Nares Juſtice cited Gray and Jones in the Com- 
mon Pleas. Trin. 4 Geo. 3. 
| | Rule diſcharged. 
pn Earl 


ets, 
* 2:90. 


Plaintiff pro- 
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ducing an 


original Leaſe 
. of a long 


Term, and 
proving Poſ- 
ſeſſion for 70 
Vears, the 


meine Aſign- 


ments ſhall 


be preſumed. | 


h. 1 e 


want of which the Plaintiff was nonſuited ; 


Earl on the Demiſe of Guofwin againſt Baxter. 


| Eren at laſt Norwich Aſſiſes for the Reſidue 


of a Term of 1000 Years granted the 5 Eliz. The 
Leſſor of the Plaintiff produced the original Leaſe, and proved 
Poſſeſſion in himſelf and thoſe under whom he claimed, ever fince 
the 6 Ann. and alſo ſhewed one meſne Aſſignment in 16 Fac. 1. 


Serjeant Fofter, who tried the Cauſe, then thought it incum- 
bent on the Plaintiff to prove all the meſne Aſſignments, for 
but he ſince 
changed his Opinion, and ſo reported it to the Court, 


The. Court (ab/ente De Grey Chief Juſtice) were clear that 
the Serjeant's ſecond Opinion was right, and that it ſhould 


baue been left to the Jury with a Recommendation to preſume 


* 


Settlement 


before Mar- 
riage on the 
Huſband and 
Wife for Lite 
(of a Free- 
hold) Re- 


mainder to 


the Heirs of 
the Huſband 
and Wife — 
and of Copy- 
hold in Bo- 
rough Exgliſb 
en the Hu- 
band and 
Wife for Life, 
Remainder 
to the Heirs 
of their two 
Bodies, in 
like manner 
and to the 
ſame Uſes as 
the Freehold : 
— the young- 
er Son ſhall 
ſacceed as 
Heir in Tail 
to the Copy- 
hold. 


all the meſne Aſſignments. And i in conſequence 


Nonſuit ſet ade. without Coſts. 


Roe on the Demiſe of Aiſtrop againſe * 


IEC TN ENT, tried at the laſt Lincoln Aſſiſes before 

Gould Juſtice. Verdict for the Plaintiff ſubje& to the 
Opinion of the Court on this Caſe, Charles Aiſtrop the Father, 
being ſeiſed in Fee of a Freehold Eſtate, and alſo of the Pre- 
miſſes in Queſtion (being Copyhold of Inheritance deſcendible 
by the Cuſtom of the Manor to the youngeſt Son) by Leaſe 
and Releaſe the 1ſt and 24 of October 1733, previous to his 
Marriage, ſettled his Freehold Eſtate to the Uſe of himſelf and 
Ann his intended Wife for their Lives and the Life'of the Sur- 
vivor, and after their Deceaſe to the Uſe of the Heirs of the 


Body of the ſaid Charles on the Body of the ſaid Arn to be 


begotten, with Remainder to his own right Heirs. And alſo 
covenanted to ſurrender his Copyhold * to the Uſe of him- 
* ſelf and his ſaid intended Wife and the Heirs of their two 
Bodies to be begotten in /ike manner, and to the ſame Uſes as 

I | | the 
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— 


.< the Freehold Lands and Tenements therein before mentioned 
e are ſettled and conveyed.” 


The Marriage took Effect, _—_ the 1ſt of October 1735, the 
faid Charles Aiſirop ſurrendered the Copyhold Premiſſes to the 
Uſe of himſelf and Ann his Wife for their Lives and the Life 
of the Survivor, and after their ſeveral Deceaſes to the Uſe of 
the Heirs of their two Bodies lawfully begotten or to be be- 
gotten, and for want of fuch Iſſue to faid Charles Aiſtrop his 
| Heirs and Aſſigns for ever; and the 2d of Oclober 1736 ſaid 
Charles and Ann were admitted accordingly. Ann died in 1757. 
and Charles in 1760, leaving Iflue of the Marriage the Defend- 
ant their eldeſt Son, and the Leſſor of the Plaintiff their youngeſt, 
born in 1750. 


Os Whether the Leſſor of ch Plaintiff is intitled to re- | 


; cover: ? 


Grofe for the Defendant argued that the c being to 

ſurrender the Copyhold in the ſame Manner and to the ſame 

Uſes as the Freehold, and no Intention appearing to prefer 

the youngeſt Son to the Elder, he can only be conſidered (if 

intitled to be admitted by the Cuſtom) as a Truſtee for the 

Elder, and no Court will permit a Truſtee to bring an Eject- 
ment againſt his Ceſtui que 7. * 


De Grey Chief Juſtice hopped Hill for the Plaintiff; ; it being 

a mighty clear Caſe. There is Reaſon indeed to ſuppoſe that | 
the Parties might not mean the two Eſtates to go in a differ- 

ent Channel. But this is only a Suppoſition ; and, if certain, % | .479 : 5 
fill as this 1 is a legal Eſtate it is not in the Power of the Par- en le 220. 
ties to alter the legal Courſe of Deſcent. Tt is an Eſtate exe- 70 50 
cuted, and ſeems to be an Eſtate- -tail- in the Father and Mo- 2 p 

ther. Had it been executory, and upon Articles, then accord- | C 4. 2 "en 
ing to Lord, Hardwicke's Doctrine in Dixwell's Caſe, the Court 24 6*2+- 
might have conſidered the Word Heir as a Word of Purchaſe. ,. SA. 7 
But in the preſent Caſe it is impoſſible. 


Gould Juſtice. I continue of the lame Opinion as I was at the 
Trial, that the Father never intended to diſinherit; nor has in 
Vor. II. 1 + A Fact 


PPP 
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Fact diſinherited, his youngeſt Son (the Heir by the Cuſtom) 


before he was born. 


Blackſtone Juſtice, I think the Freehold is clearly veſted in the 
Father only, in ſpecial Tail; the Copyhold in both Father and 
Mother. So far there is a Difference made in the Outſet; not- 
withſtanding the Words in-like manner, &c. I conceive there ap- 
pears no Intention in favour of either Son excluſively; they are 
left to the Diſpoſition of the Law. The Heir is intended to 
ſucceed, but who that Heir ſhall be, muſt be left to the legal 
Courſe of Deſcent. In the Freehold it is the eldeſt Son, in the 
Copyhold the youngeſt ; and had there been only two Daugh- 
ters, both would have ſucceeded in both. In lie manner only 
means th both Eſtates ſhall be intailed. To prove it an Eſtate 

Lis wh foo tail, ſee on the Demi je of res and Hobſon, B. R. P. 


10 Geo. 3. 


ee TE 


Nares Juſtice of the ſame Opinion, 


| Poſtea to the Plaintiff. 


Mayre Demandant, Coulthard Tenant. 


H. Goodwin and Ann his Wife, and . Gray 


Vouchces. 
e TheChriftian N reading the Deed to lead the Uſes, and a Fine levied in 
| 7 1 conſequence of the ſame, the common Recovery ſuffered 
N Jed by the in this Caſe was amended, by n Ann the m" of Henry 
+ P04, eed to lead 
1 end. Goodwin to Elizabeth. 


Fine. 


Smith and others Executors againſt Parker and others 


PM 7 37 br 7 . 
22 e 5 EB T by the Executors of John Auſtin againſt the Coleire 
ſeiſed of a | _ of Edward fohn Perrot deceaſed upon a Bond given by 


Reverſton in 


Fee expectant Perrot to Auſtin, On Reins per Deſcent pleaded, and the com- 
on ſeveral 
Efates tail; this Reverſion, coming into Poſſeſſion in the Hands of his Heir, is then Aſſets by Deſcent 
20 charge him w_ tne Debt. | | 1 05 5 
. 2 : | : mon 
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mon Replication thereto, Iſſue was joined, and tried at laſt 
Oxford Aſſiſes before Nares Juſtice, when a Verdict was given for 
the Plaintiffs, ſubject to the following Caſe. 


Edward Perrot (being ſeiſed in Fee of Lands to the Value of 
the Debt) the iſt of March 1726 deviſed them to his Brother 
Charles Perrot for Life Remainder to his Nephew Robert 
Perrot for Life, and his firſt and other Sons in Tail Remain- 
der to Truſtees for thirty Years Remainder to Edward 
Fobn Perrot for Life, and his ficſt and other Sons in Tail 
Remainder to William Perrot tor Life, and his firft and other 
Sons in Tail-male Rematnder to Benjamin Perrot for Life, 
and his firſt and other Sons in Tail-male (with proper Remain- 
ders to Truſtees to ſupport contingent Remainders) —— Re- 
mainder to the Teſtators right Heirs for ever. 
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On the Teſtator's Death, Charles entered and died without 
Tore = Robert died without Iſſue before the Teſtator 
Edward John entered, and while in Poſſeſſion made the Bond 
now in Queſtion A. D. 1757 and died without Iſſue. 
J/i/l:am entered and died without Iffue. And on his Death, 
Benjamia being dead without Iſſue, and all the ſaid Perſons hav- 
ing died Inteſtate, the Lands came into Poſſeſſion of the Defend- 
ants who were Heirs at Law both of the Teſtator and of Edward 
John Perrot the Obligor; which ſaid Edward Jobn was alſo 


(while in Poſſeſſion of the Premiſſes) the Heir at Law of the 
Teſtator. 


1 n 


2 
is 
CY 
i 
= 
* 
* 


2. Whether theſe Lands are Aﬀets by Deſcent in the 
Hands of the Defendants. 


Aair for the Defendant argued, that the Eſtate in Fee did 
not deſcend from the Obligor to the Defendants; for though he 
acknowleged the Remainder in Fee to have been veſted in Ed- 

_ ward John, yet being after many intermediate Remainders and 


three of them Eſtates tail, it was too diſtant to be an actual Seiſin 2 * 6 
of the Freehold and Inheritance. It is ſettled, that where 772. 2 & 
there is Tenant in Tail, with Remainder in Fee-ſimple, his 7 
Eſtate is not Aﬀets being too remote a Contingency. 5 2 

1 ih > | De 
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De Grey Chief Juſtice. I have no Doubt upon this Cafe. 
The only Difficulty that could have ariſen in theſe Circumſtances 
(and that no very conſiderable one) is, Suppoſing all the ſyc- 
ceſſive Tenants for Life, having in them the Reverſion in Fee, 
had entered into Bonds, which of them ſhould have the Pri. 
ority. At preſent it is clear that the Heir of the Obligor is a 
Debtor to the Obligee, but only liable to pay the Debt in 
reſpe& of the Aſſets which deſcend to him. How far then is 
this Reverſion in Fee, which has now taken place, Aſſets in the 
Hands of the Heir? The true Diſtinction is, that a Reverſion 
expectant on an Eſtate-tail is not immediate Aſſets, and therefore 


it cannot be extended, nor can the Heir be compelled to fell it; 


which he may be in caſe of a Reverſion on an Eſtate for Life. 
But ſuch Reverſion on an Eſtate-tail is Aﬀets cum acciderit, and 
the Heir ſhall then be chargeable, which 1s the Caſe now he. 


fore the Court. 


Gould Juktice of the Gan 9 A Reverſion expectant 
after an Eſtate- tail is not valuable Aſſets, and therefore cannot 
(I apprehend) be valued by the Jury according to /e#. 6. of 
Statute 3 & 4 N. & M. c. 14. but when it comes into Poſ- 
ſeſſion it may then be valued, and ſhall charge the Heir. 


Blackft ee of the ſame Opinion. The Obligor had 
actual Sein Seilit of this Reverſion, by his own Seiſin as Tenant for 
"Life. He Life. He might have ſold it, and might therefore charge or 


*154Fncumber it; though ſtrictly ſpeaking his Bond is no Charge upon 


the Reverſion, but only upon the Heir in reſpe& of ſuch Re- 


verſion deſcending. And this Reverſion is properly, the inſtant 


it veſts in the Heir, Aﬀets by Deſcent in his Hands; though 
only dormant, potential Aſſets till it comes into Auel Poſ- 


| ſeſſion. 


Nares Juſtice of the ſame Opinion; and ſhould have been fo 
at the Time of the Trial, had the Nature of the Queſtion been 
diſcloſed. But the Caſe was ſettled by the Counſel on both 


Sides, before ever the Cauſe came on. 
„ >t&/ 


KA. A XL; 7 Sd 5 -P Ge to the Plaintift. 
, bene, 6 e N 8 Wells 
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Wells against Watliog, 
1 erh, 6; e 40S. 2, FPS, 
| ON on the Caſe, tried at laſt Norwich Aﬀiſes, and 
3 for the Plaintiff, Damages 5 s. ſubject to the 
Opinion of the Court. The Plaintiff declared on his Poſſeſſion 
of a Meſſuage and Lands in Banham, for which he was intitled 
to Common of Paſture on Banham Heath for his Sheep levant 
and couchant; but that the Defendant on the 1ſt of January 1777, 
and afterwards, wrongfully turned 3000 Sheep thereon, where- 
by the Plaintiff could not enjoy the Benefit of his Common in ſo 
ample a Manner, &c. There was a ſecond Count, in which the 
Plaintiff preſcribed for his ſaid Right of Common, and a third 
and fourth in which the Defendant was charged with Sur- 
charging the Common, with more —_— than he ought to have 


done. 


On Not Guilty, and Iſſue thereon, the Plaintiff proved, that 
his Farm conſiſted of 300 Acres in Banham ; 
Heath conſiſted of 2000 Acres, of which 50 lay in the Pariſh of 
Winfarthing and the reſt in Banham that the Defendant's 
Farm confiſted of 32 Acres in Winfarthing ; - that the 
Plaintiff and thoſe whoſe Eſtate he had, uſed to turn on from 
100 to 300 Sheep every Year, but there was no Evidence 
given, whether he turned on any in 1777 ; that in 1777 
the Defendant turned on above 1000 Sheep beſides Lambs 
on the Heath. 


Walker for the Defendant argued, that the Plaintiff could not 
maintain this Action for an Injury, becauſe he had ſuffered no 
Damage; as it did not appear that he turned any Sheep on the 
Common that Year. That the Action of Caſe does not lie for 
the mere Act of turning on the Sheep, but for the injurious 
Conſequences (if any) of turning them on. If Water is di- 
verted from my Mill for ten Years, and I do not uſe the 
Mill during that whole Time, no Action lies. He cited, for 
this, Robert Mary's Caſe 9 Co. 113. Woolton and Salter, 3 


Lev. 104. Fackſin and Laverack. Finer, Common H. d. 43. 
Sayer 


Vor. . 1 31 - 


- that Banham | 


In Caſe for a 
Surcharge of 
Common, the 
Plaintiff need 
not ſhew that 
he turned on 
any Cattle of 
his own at the 
Time of the 
Surcharge, 
but only that 
he could not 


have enjoved, 


has Common 
ſo beneficially 
as he ought. 
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1 Mich. Term 19 Geo. 3. C. P. 
Sayer for the Plaintiff :nfiſted, that if it were my to 

prove the Plaintiff's putting in his Beaſts, it would be neceſ- 

4 2 ſary to lay it in the Declaration, for which there is” no Pre. 

| "4 A Jre F, 4 cedent. And cited Buxinden and Sharp, the Caſe of the Bull, 
L Salb. 662. and Atkinſon and 7. 8 8 in the Common Pleas P. 


sq. e af. 12 Geo. 3 . Arms IT 


De Grey Chief Juſtice. The Defendant has OF the 

Ground of his Objection. It is material for the Plaintiff, and 

he muſt ſhew, that he could not exerciſe his Right zam amplo 

modo Sc. This has been both laid in the Declaration, and alſo _ 

proved by Conſequence ; for every unlawful Surcharge is pro 

2 9 @ 113 tente a Diminution of the Right and Profit of every other Com- 
moner. It is certainly neceſſary that the Plaintiff receive ſome 

9 * - actual Injury, in order to maintain this Action; but it is laid 


4 . 7 down in Mary's Caſe, that the Plaintiff muſt ſhew the Injury 


to be ſuch, quod non potuit habere, &c. The Queſtion is mere- 


ly upon the Nature of the Defendant's Act, and the Greatneſs 
or Smallneſs of it, not on the Plaintiff's Exerciſe of his Right, 


It is ſufficient if the Right be i 10 jured, whether it be exerciſed 


* 122 dr not. Zs | 
Y SKA" 3 6 C 
b. 21 6 le 1 nts thought the 2 of Lord Cote 
by e. IdAj. in Mary's Caſe, that there muſt be a Loſs of the Common in 
e order to maintain this Action, a ſingular Doctrine of his own, 
and not any Part of the Judgment of the Court. The Injury 


8 2 b. It appears from 2 Brown/2w 
55 ay: Gt for this Damage, let it be ever ſo minute. 


Blackſtone Juſtice. 1 days have andkirftood, that an 1 


and exorbitant Surcharge, which is proved to be the preſent 
Caſe. It amounts to a Kind of Diſſeiſin, and probably was ſo in 


2 
hs 
, 


Monat totally deſtroys the Uervage, as feeding a Common with Rab- 


1 


in for the Plaintiff to turn in afterwards. Any Ac that 
will ground a per quod, and leſſen the Profit of the Common, 


ah KW. conſiſts in preventing the Enjoyment of the Common fam amplo 
9. that an Action, lies 2 .— 
he} 1. 


on the Caſe lay by one Commoner againſt another for a great 


the preſent Caſe; for when the Defendant had ſo groſsly fur- 
harged, the Profit of the Common was gone, and it was in 


will ſupport an Action againſt the Commoner. Any Act that 


bets, 
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bets, will ſupport an Action againſt the Lord. Nor do 1 fee / 
any thing ſingular, or repugnant to this, in the Doctrine = 
Mary's Caſe. The Commoner, ſays the Book, muſt ſhew that 


( before. 
but only the Profits of his Common; 
take them 10 well as before. 


Nares Juſtice of the ſame open In the Cafe of the ir- 
pers at Tunbridge Wells, 2 Wilſ. 422. it was held that a Proba- 
ble Damage is a ſufficient Injury on which to ground an Action. 


Per tot Cur. 
Judgment for the Plaintiff. 


| Hayung — Mullhall. 
A 
HE Prothonotary, to whom it was referetal to ſtate 
what was due on a Bill of Exchange for 23/. 1os. 
drawn by one Bru/by and payable to Sheridan or Order, reported 
21. 19s. 7d. due for Intereſt, and 247. 166. 10d. for Coſts ; 


which, with the Principal amounted in the whole to 51 1. 65. 
85 5d. | 


22 , 


This Bill was indorſed by Sheridan, and afterwards by one 
Boon, and came into the Hands of Hayling, who ſued Boon and 
took him in Execution, and afterwards let him out on a Letter 
of Licence, without paying the Debt. He then ſued Sheridan 
and held him to Bail; and of thoſe Bail Mullhall was one. 
Sheridan not paying the Bill, Hayling brought a third Action 
againſt Mullhall the Bail, who now, by Adair his Counſel, in- 
fiſted, that the Debt was ſatisfied by the on of Boon. © 

Davy, for the Plaintiff contra. 


Gould Juſtice. 1 am clearly of Opinion with the Plaintiff. 
The Billholder has a Right to ſue all the Indorſors, till the 
Bill! is ſatisfied. Each Indorſor is independent of the Reſt. 


A foon ay boos, 22 A; <0 
"4 (> A}. bf 

Gs = Urry} 
2 


7 1 h "a L Vo 
277 ba = fogeed aw 7/77 
2 


os 


« proficuum communice ſuæ per totum id tempus amiſit, Or, that 

<4 he could not have his Common in ſo beneficial a Manner as Awe & 1 
It is not neceſſary he ſhould have loſt his Common, 1 2 1 5 
that is, that he could not 4044 » 


3 


. afterwards 
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The Holder 
of a Bill of 
Exchange 
may ſue a 
ſubſequent 
Indorſor, not- 
withſtanding 
he has ineffec- 
tually taken 
in Execution 
the Body of 
a prior In- 
dorſor, and 


2 e 


2 Gt ' 


2 | 
14 


Can | + aA. Cog tz 
T6” © Sith, Term I 


v4 2 / Blackſtone Juſtice. Of the ſame Opinion. The Law ſo 
highly regards the Liberty of the Subject, that the taking his 


Body in Execution by a Ca. ſa. is, with reſpect to him, a full 


= 
— 4 — © Satisfaction of the Debt. But it only operates as a Diſcharge 


2 25 4 A. to the identical” Perſon, ſo impriſoned : it does not Sicha 
; even his Goods, after his Death, by the statätt 7080 577% A 
Diſcharge) 


fo am + 2 bes Remedy ſtill remains in force (after his Death or D 
7 * 8 — againſt every other Indorſor, notwithſtanding this — Ca. 
. in like manner as if the Plaintiff had ſued out an unpro- 


ductive Fi. fa. againſt Boon. 


News Juſtice. Of the ſame Opinion. Elſe two Securities 
-would not be better than One. 


De Grey Chief Juſtice abſent. 


Rule to ſtay Proceedings on Payment of Debt and Coſts. | 
In 2s Exchequer Chamber. . 


{BH 
tour G16 g] 
23,42 jy 4 FR + Pay, 7 
Us „ Huſband and RROR Wem the King's Bach, T he Defendants in 
A enn Error (being the Plaintiffs below) brought an Action on 


| L. 6, join in A 
: fung, with- the Caſe againſt the Plaintiff in Error, Bidgood, and declared 


the Intereſt 


| 1 out ſtatin 
44 t 155 5 for the Occupation of a Meſſuage and Lands at Tiverton, and 


172 penn Way. Money h had and received to the Uſe of Way and his- Wife, .. x | 
on wh which was founded the > Aſumphit to both Way and | his Wite. ef py / 


1 


——_— 
7 ——.. 
— — — ͤͤ² k 
um AA 


ng. mages I. 4s. Coſts 40 . Final Judgment foned for 57 AF. 
1. ke Hebt and 91. 165. Coſts the 5th of December 1777. The Er- 
ror athgned was, that Judgment was given for Thomas Way and 


74 40 Ar Sarah his Wife to recover their Damages, whereas it appears 
upon the Record that Sarah was the Wife of Thomas and could 


— 7 . not ſuſtain any Damages by reaſon of any thing 3 in the 


22195 Declaration. 


i * | This Caſe was argued at Serjeants-Inn on Wedneſday Even- 
—7 1 7 ing the 18th of November 1778 by 


_ 


Walker 


17 2 Bidgood * Way and Wife. 98, 2 / 05, A 


Mich. Term 19 Geo. 3. Ex. Ch. 


Walker Serjeant for the Plaintiff in Error, who FRY 


I237 


That there does not appear to be any ſeparate Property in the 
W ife, - or that the Cauſe of Action exiſted before the Cover- 
ture, or that any Tort has been done to the Wife during 
Coverture ; — which are the only Grounds for j6ining a Wife 
as Co-Plaintiff. If ſhe works for the Defendant, ſhe is con- 
{ſidered as Servant to the Huſband, and he alone ſhall have the 
Action. Indeed in Cro. Fac. 77. 205. Where a Wife cured 
a Wound, and joined with her Huſband in bringing an Action, 
this was allowed, and affirmed in Error. But that Authority is 
ſhaken by Buckley and Collier. Salk. 114. Carth. 257. 4 Med. 
156. which was a joint Action for Peruques made by the Wife. 
Here there was judgment for the Defendant, becauſe there 
was no ſpecial Count on the Wife's Skill. In the preſent Caſe 
there is no Room for a ſpecial Count, as it is merely for Oc- 
cupation of an Houſe. And it cannot be intended to be a Chat- 
tel of the Wife before Coverture, becauſe it being an Excep- 
tion to a general Rule, the Fact that it accrued dum Sola muſt 
be expreſſed in the Declaration — Bro faux Latin. Thelval's 
| Digeſt Cc. If not ſuggeſted on the Record, it cannot be met 


in Evidence. 


& Choſe i in Action recovered by Huſband and Wife, ſurvives 
to either, and deveſts the Property out of the Huſband's Exe- 
cutors. Therefore it is neceſſary to ſtate a Fact ſo conſiderable, 
as it puts the Succeſſion to this Property in a different Chanel. 


Abbot and Blefield, Cro. Fac. 644. Action by Baron and Feme 

e for Money lent by the Wife ;—After Verdict for the Plaintiffs 

the Judgment was arreſted, ' becauſe it ſhall not be intended to 
be lent by the Wife dum ſola, © unleſs it be averred. This 

would apply to the laſt Count, in caſe the firſt had been good, 
the n being general upon all. 


2 Wilſ. 414. the Caſe of the Dippers at Tunbr idge We It may 
be objected ; but that was for a Tort, the Infringment of 
their ſole Right of Dipping. In Holmes and Wood 1 Barnard. 
75. 249. A joint Action for the Wife's curing a Wound. Judg- 
ment arreſted, and held that the Caſe in Cro. Fac. 77. had been 
over- ruled. : 
Vo I. II. 5 7 * 


e ES a — —— 
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It has been hinted, that the Name of the Wife might be 
conſideted as Surpluſage. But the Parties are fundamental Parts, 
and cannot be conſidered as Surpluſage. If this is allowed, no 

ous i in * could e ever ſtand. 


_Grofo _ the Defendant in «Tots; 1 


That, the Plaintiff 3 in Poſſeſſion of a Judgment, every 
thing that can poſſibly be intended from the Record ſhall be in- 
tended. If therefore he can ſhew a poſſible Caſe, wherein this 
Promiſe to the Wite would be "OO it is ſufficient. 


| If 4 Houſband and Wife were Joint-tenants before Cords | 

4 2 V ture, or if ſhe had laid out Money for Bidgood, or advanced Mo- 
ney to him, while She was yet ſole, in all theſe Caſes the Writ 

Lee muſt be by both Huſband and Wife, the Declaration muſt be 
by both, the Aſumpſit laid to both, the Damnum to both. If 
it is objected, it ſhould then be ſtated in the Declaration that 
the Cauſe of Action aroſe before Marriage. I anſwer It ſhall ſo 
be intended, becauſe it could not ariſe to both of them after the 
Coverture. 


In the 00 of Abbot and Bl: %, 2 Roll. Rep. 2 50. it is 
argued as a Contract that aroſe during the Coverture. In Breſp- 
ford and Buckingham, Cro. Jac. 205. Held they might both 
join, though the Contract aroſe fince the Marriage, becauſe the : 
Wife appeared to be the meritorious Cauſe of Action. Here we 
may intend the ſame. 33 


Litfield and Melborſe. Godb. 369. Action r Words taza 5 
of the Wife. Held that both Huſband and Wife might join. 
'Tis true, this is not an Aſumpfit. But the Diſtinction der heel 

| AJumpfits and Wares i is not very clear. | 
Foſet nd Childers. 1 Rell. Abo 32. Action on a Promiſe 
made to the Wife, in conſideration of her conſenting to levy 7 2 
Fine. Held that both might, or "I ow a pe at t the Eier- 
tion of the Baron. 8 


3 | : Hilliard 


%"P 


2 promises either expreſs or implied, giv 
the Whole reſults to the Huſband, and the Action muſt be brought. C 


FLAC. Ah 
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Hilliard and Hambridge. Allen. 36. Promiſe to pay the Wife 


8] per Annum, during Coverture. Both may join in the | 


Action. 

Stra. 229. Covenant, for Nonpayment of Rent of the Wife's 
Land on a Leaſe at Will. Both may or may not join; as upon 
a Bond to both. | 


| The Caſe of the - Da 3 upon a 47 ert, yet approaches 


very near to a Contra. 


The Caſe 4 2 and Holmes, though argued 1 Barnard. 75. 


was not determined till page 249. And no Reaſon is there given. 
There was clearly one bad Count in the Declaration, on a Pro- 


miſe made to the Wife that the Defendant would _ Abo 
Huſband. She certainly could not Join for that. 


If an jagiallible . to the Wife i ſlated in the De- 
claration, it may guoad her be — as — as if Ts had 


been a Stranger. ( | 


Afterwards, on the 27th of November in the Exchequer Chamber, 


 Skynner Chief Baron delivered the Opinion of Himfelf, Gould, 
Blackſtane, and Nares Juſtices, and Eyre, Hotham, and Perryn | 
Barons. We are of Opinion that this Judgment is erroneous, 


becauſe no Contract can be made with a married Woman : No 


— —d—— — 
in his Name only. The Remedy, if the Contract be be his, goes 


after, his Death to his Adr Adminiſtrator ; if a joint Contract, it it für- 
vives to the longeſt Liver - of the Huſband and Wife. — I 
fore the Diindion i 18 Taalble. and Son— to b be © made. L 


— 8 Is & . N. — 


* — r————_—_ Js 


The Caſes cited for the Be in LIM 9 * W ife 


is ſometimes joined, do not controvert the Doctrine laid down. 


; They. are Exceptions which prove the Rule. They only ſthew 
that in ſuch Caſes, ſo expreſsly ſtated, the Huſband may aſſent to 
give the Wife an Intereſt in the Contract, and may Jouu her in the 


. 47 2x 4 2189. f, 


| Action. 
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Deviſe to A. 
of the next 
Turn or 
e Preſenta- 
tion of the 
«« Church of 
«< g. after 
«© the Death 
of the pre- 
ce ſent Poſ- 
c ſeflor; and 
After the 
Death of 4. 
the 121d Li- 
« vying to re- 
cc vert to the 
4K Teſtator's 
Heir,“ — 

is a Deviſe of 
the next Turn 
of preſenting 
abtolutely, 
and not mere- 
iy of getting 
himſeif pre- 
ſen: ed. 


It has been inſiſted, that che Court may . the Eſtate in 
Queſtion to have been the Wife's. But there can be no In. 
tendment contrary to the plain Meaning of the Words. Beſides, 
theſe are general Damages, and the Count for Money had and 
received cannot be ſupported by Intendment. In Abbot and Bh. 
Feld (as reported by PT an expreſs Promiſe is ſtated to the 
Wife. 


Neither can the 3 of the Wife be Surpluſage, Tt 
creates an Intereſt 1 in the Wife, and intitles her to the Damages 
by Survivorſhip. 


We do not enter into the F arrago of Caſes that may be found 
under the Title of Foinder in Action, nor into the Diſtinction 
there made between Torts and Contracts. The Inclinations of 


the Judges, in Caſes of apparent Hardſhip, have produced De- 
terminations not to be reconciled. 


Judgment Reverſed, per tot. Car. 
| Law againſt the Biſhop of Lincoln and others. 


N Quare Impedit by Fobn * Clerk, againſt the Biſhop of 
Lincoln, the Duke of Rutland, and John Dixon, Clerk, for 


the Preſentation to the Church of Goadby, Co. Lincoln; The 
Plaintiff declares on the Seifin of Peter Nycbe Eſq; who by 
Will dated the 25th of Ocfober 1763 and a Codicil thereto an- 
nexed gave to Jobn Law, the Plaintiff the next Turn or 
« Preſentation of the Church of Goadby aforeſaid after the Death 
* of Benjamin Pritchard the then Poſſeſſor; and after the Death 
of the ſaid John Law, the ſaid Living to revert to the Heir 
« of the ſaid Peter.” And the ſaid Teſtator died the 20th of 
December 176 3. by which the Plaintiff became poſſeſſed of the 


next Turn or Preſentation, and that the Living is now void 
by the Death of Pritchard. 


The Bichop diſclaims all Right, except as Ordinary. The 
Duke and Dixon plead, that the ſaid Dixon is Parſon imparſonee 
on the Preſentation of the Duke; — that the Duke is Heir a 

I Pt | Law | 
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Law ; of the ſaid Peter Wyche, and that the Manor of Goadby (to 
which the Advowſon is appendant) the next Turn or Preſentation 


ſo belonging to the ſaid Law by virtue of the ſaid Deviſe, by 


the Death of the ſaid Peter Wyche deſcended to the faid Duke; 
and the ſaid John Law, being ſo poſſeſſed of the next Turn or 
Preſentation, it belonged to him when the Church became void 
to cauſe himſelf to be preſented to the ſame, and he was re- 


queſted by the Duke fo to do: And upon his Refuſal, it be- 


longed to the ſaid Duke to preſent, who accordingly preſented 
the Defendant Dixon, who was inſtituted and inducted there- 


8 bes o 


To this Plea the Plaintiff demurs, and the Defendants join in 
Demurrer. | 


alter for the Plaintiff inſiſted, that Law the Deviſee had a 
Right to preſent as Patron to the firſt Avoidance. The Bequeſt 
of the next Preſentation is-clear. The ſubſequent Words are 
dubious, whether, if Law ſurvives his Preſentee, he ſhall have 


the future Avoidances during his Life. No Occaſion in the 


preſent Action to contend that he ſhall. I may ſafely admit that 


the ſubſequent Preſentation ſhall go to the Heir of the Teſtator. 
But the Concluſion drawn by the preſent Plea is a ſtrange one. 


Becauſe La, the temporary Patron, refuſed to preſent himſelf, 


therefore the Duke of Rutland, as Heir at Law, had a Right to 


preſent for this Turn. It does not appear from the Will, nei- 
ther is it averred in the Plea, that Law at the Time of the 
Vacancy was a Clerk in Orders. 


Groſe for the Defendants argued, that this was oak a Gift to 
Low of the Right of being 8 himſelf, not of a Right 
to preſent a Stranger. It is in Effect a Deviſe to the Duke as 


Heir at Law in Truſt to preſent the Plaintiff. , The Teſtator 


never meant to give the Plaintiff a Power of 8 this Living 


to the Biſhop. The ſubſequent Words of the Deviſe, that the 


Living ſhould revert to the Heir on his Death, ſhews that Law 


was intended to be the Perſon preſented to the Living; and 
if he refuſes to take it, the Duke as Heir might preſent 


another. 
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and explicit Words. 


may fall in his Life- time. 


fore a Right to preſent a Clerk of his own. 


Gould Juſtice (abſente De Grey Chief 3 uſtice) This i is clearly 
a Deviſe of a legal Intereſt; no Hint of any Truſt being repoſed 
in the Heir at Law. The next Preſentation is deviſed in clear 
The ſubſequent Part is obſcure, viz. whe. 
ther Law ſhall. only have the firſt Preſentation, or all that 
I incline to think he ſhall have none 
but the firſt; but to that he is clearly intitled, and is not 
bound to preſent Himſelf, but may give it to whom he will. 


Blackftone Juſtice. It is impoſſible to ſupport this Plea. The 
Conſequence is molt illogical. Suppoſe for a Moment that the 
Plaintiff had no Right to preſent any Clerk but himſelf, it by 
no means follows, that becauſe he refuſed to preſent him at 
the Time when the Duke required him, the Duke had there- 
He had at leaſt fix 


Months to deliberate in. But there is no Colour for us to de- 


A Defendant 
is not ſuper- 
ſedeable for 
want of De- 
cl: ration, till 
the End of 
the Term 
after that in 
which the 
Proceſs is re- 
turnable; not 
that in a A1 
he is arreſted. 


— — 2 — — bed 


termine, that Mr. Law had only ſuch a qualified Right. I 

much queſtion whether ſuch a Right could ſubſiſt at the Com- 
mon Law. I am ſure there is no legal Remedy for it. The 
NQuare Impedit never names the Clerk to be preſented ; it only 
removes the Obſtacle of preſenting idoneum Clericum, not A, B, 
C, and more eſpecially not ſeipſum. The firſt Part of the De- 
viſe is indiſputably clear, that he gives the next Preſentation 
abſolutely to Mr. Law; what Eftect the ſubſequent ob- 


ſcure Words may have hereafter, we are not now to determine, 


Nares Juſtice. Of the ſame Opinion, that the firſt Words 
conveyed an abſolute Right of FI upon the next Avoid- 


ance to the Plaintiff. 
Judgment for the Plaintiff 


MEMORANDUM. 


In this Term, on an Application in the Treaſury Chamber 
for a Superſedeas on account. of the Plaintiff's not declaring in 
due Time, it appeared, that the Capias was taken out the 19th of 
May 1778 in Eafter Term, returnable Craft. Trin. and thereon 
the Defendant was arreſted on the 28th of May, five Days be- 
fore the End of Eaſter Term. The Plaintiff did not declare 


in 


— - 


Bene Efſe and gave Notice to plead in four Days; 
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in the Courſe of Trinity Term, upon which the Superſedeas 
was moved 5 | 


But the oo purſne Judges (ab/ente Chief Juſtice) on con- 
fidering the Rule of Hil. 14 & 15 Car. 2. ſec. 3. the Stat. 
486 5 NV. & M. c. 21. and the Rule of Eaſter 5 W. & M. 
c. 3. +2. 6. were of Opinion, that the Defendant was not ſu- 
perſedeable, till the End of the Term after that in which the 
Proceſs is returnable (not, after that in which the Arreſt is 
made) and conſequently the Plaintiff has Time to declare till 
the End of the preſent Term. Though it was ſaid that the 


Practice in the King's Bench is otherwiſe. 


NMEMORAND UM. 


On an Application in the Treaſury Chamber for an Impar- 


lance, it appeared, that the Proceſs was returnable on the 18th 


of November 1778 being the third Return of the Term; 
on the 23d of November the Plaintiff filed a Declaration de 


on the 
26th of November the Defendant entered an Appearance, and 


tion was de Bene Eſſe, he was intitled to eight Days Notice to 
plead. But the Judges (ab/ente De Grey Chief Juſtice) refuſed 
the Imparlance; conceiving that the Defendant was not intitled 
to eight Days Time, unleſs where the Declaration is filed de 
Bene Eſſe on the Eſſoin Day of the Return, viz. the 18th of 
November. If it be filed after the Efloin Day and on or before 
the Appearance Day, viz. the 21ſt of November the Defendant 


If a De- 


claration be 
delivered de 
Bene Ehe on 
or betore the 
Appearance 
Day, the De- 
fendant ſhall 


.have four 


now applied for an Imparlance, alleging that as the Declara- D to plead 


in from the 
Appearance 
Day. If de- 
livered after 
the Day of 
Appearance, 
taen four 
Days from 


the Delivery. 


is intitled to four Days, to be computed from the Appearance 
Day. If it be delivered after the Appearance Day, as in the 


preſent Caſe, the Defendant is intitled to four Days from the 
Time of e 


Gould Juſtice „ a Caſe of Laing and Bumpſted. T. 
12 Geo. 3. wherein upon Conference with the Prothonotary 


in the Treaſury Chamber the Court held, that in Town Cauſes 


the Plaintiff may deliver Declaration de Bene Efje on the Re- 
turn Day or any Day after, with Notice to plead in four Days, 


which ſhall be computed from the Day of Appearance, But 
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he cannot charge the Defendant with Coſts of the Declaration till 
the Appearance Day. In Country Cauſes, the Delivery of 2 
Declaration de Bene Efje on the Return Day, with Notice ta 
plead in eight Days from that Time, is held by the Practice of 
the Court to. ſatisfy the Rule; and the Practice is the fame ; in 
the King's Bench. See alſo Golding and Grace. H. Ir Geo. 3. 
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19 Geo. 3. 1779. 


wo Je 


On Encloſure 
of a Waſte in 
the Partih of 
H. on which 
the Land 
Owners of B 
had a Right 
of Common 
appurtenant, 
the Allot- 


| I 1,924 ments given 
=” 
907 


in lieu of that 
Right ſhall _ 
be aſſeſſed to 


Kem pe anf Spence and others. 


TRESPASS for taking a Diſtreſs for a Poor's Rate 
| in the Pariſh of Ringuior Suſſex, wherein the Plain- 
tiff was charged as Occupier of certain Lands in 


that Pariſh formerly part of a Common called the Broyle Park, 
which had been allotted to the Plaintiff by a private Act of 


Parliament for Encloſing the Common, in lieu of his Right of 
Common there Tee to his Eſtate in * Malling. 


On the Trial at laſt Horſham Aſſiſes befors Baron Eyre, it 


the P | 
the Fan ar was proved, that the new allotted Lands lay in the Pariſh of 


A. 


Court een a the Matter, and finding it to be a Queſ- 


Ringmer, which had been made a Queſtion; and upon the Me- 
tits, the Judge being of Opinion againſt the Plaintiff, he 
was nonſuited, with Liberty to move for a new Trial without 
Coſts; which was accordingly done laſt Term: When the 


tion 


0 . 4 a 
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* 
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tion of pretty extenſive Conſequence to the two Pariſhes, dire&- 
ed it to be ſet down in the Paper of heel e for this 


Term. 


It appeared by the Act of Parliament, which paſſed A. D. 


1767, that the Duke of Dorſet being Owner of the Soil of 


Broyle Park, conſiſting of 2020 Acres, in Ringmer ; and ſeveral 
other Perſons (among whom was the Plaintiff being intitled 


to Right of Common therein, as appurtenant to their Lands 


in South Malling, an Incloſure was directed, whereby a certain 
ſpecific Share was given to the Duke of Dorſet, and Commiſ- 
fioners were appointed to divide the Reſidue in ratable Al- 
lotments to the ſeveral Commoners, which had been accord- 
ingly done; and the Act declared, that thenceforth all Right 
of Common ſhould be extinguiſhed, and the Allotments ſhould 
be held and enjoyed by the ſeveral Owners in the ſame Manner 
and by the ſame Tenure, as the reſpective Lands, Tenements, and 


| Hereditaments in right of and for which the ſaid Allotments 


thould be ſo es were then holden. 


The Queſtion therefore was, Whether theſe Lands fo allotted 
ove to be aſſeſſed to the Poor's Rate i in the Pariſh of Ringmer. 


Hill for the Plaintiff argued, that they were not ratable, be- 
cauſe, 1ſt. Before the Act, the Commoners were taxable only 
in the Pariſh where their Lands lay for this Right of Com- 
mon, jointly with the Eſtate to which it was appurtenant. 
2d. T0 Act has made no Difference in this Reſpect. 


1ſt. Common appurtenant always paſſes with the principal 
Eſtate. Co. Lit. 121. Plowd. 381. 


In Eiirand | PORN in Scacch. Hil. 1772. which was à Suit TY ws «(JI my 
for Tithes by the Vicar of Stoke Lyne in Oxfordſhire againſt 2.39). | REV. 


the Defendant, who had an Eſtate in Tw/more, in right of 0 r 


he enjoyed 480 Sheep- Gates on a Common called Bayard's 


Green lying in the Pariſh of Stoke Lyne, The Defendant al- 
that he paid Tithes in Tu/more for the Eſtate and all 


leged, 
And it was held by Parker Chief Baron and 


its Incidents. 


Smythe and Perrot B. (Adams B. diſſenting) that the Defendant 


Yor. II. 7E was 
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At 3 DJ. 
N . 2 e ale, bal: s) | 

4, NE Cas AW 5 a 
e. e, , . 


Pgry eee 


yg 
g . | , only bound. to pay Tithes in Taſnore. The Court relied 
| „5 much on the Authority of King and Fox emp. Ann. (not 
gu PLES Zee run Ring and Fox, 6 W. & M. as erroneouſly reported Salz. 


. aA Gg. where the Court of Xing's Bench held, that a Right of 
97% 22 ale Common in one Pariſh, appurtenant to Lands in another Pariſh, 


SA e be aſſeſſed to the Land Tax for the Common in that 0 


n WA , Pariſh where the Lands hay; and reverſed the Judgment of the 
25 Helens Commen Pleas which had held otherwiſe. So in Lamber- and 
, lene 


Scunsning, Bunb. 138. Exemption of Land from Tithes, ex- 
"4 7 
: Fd 


tends to a Common appurtenant in another PFfith. And in 


Stockwell and Terry, 1 Ves. — ' 1 Chanef lor held, that 
where a Common was ſubject to a Modus, an afterwards in 7 


cloſed by Conſent of the Parſon and Land Owners, the _ 
ments ſhould be enjoyed in the fat We en | 
in licu of them, and ſhould there ore ubje Cade 


2d. The Act has made no Alteration. | ! 


| . 5 the Allotments to be held in 05 eme 2 Manner as 
4 De M3 >the Commons. . Nothingfaltered but the Right of Paſturage as 
| between the Duke and the Commoners: The Rights of third | 
7 "2 Perſons remain as before. It would be unjuſt to deprive the 
| - | byParith of Sourh Malling of one Source of the Relief of their 
* Poor, by an Agreement between the Duke and the Commoners. +, 
4, In the Caſe of Cbalł and Peter. d called Barrington's H 
Caſe, 8 Co. 136. It was held, Hat no of Parliament takes A 
away the Right of ſuch as are not Pafties to it, even though 
there be no general Saving. And it is held by Fray Chief Juſtice | 
and tot kh 8 Co. 13. that private Acts of Parliament againſt #ob,R 


„ oe Rea on are.yoid. The Recompenſe ſhould purſue the Pol 
374 V / tak taLols, the A a be conſidered in the fame Light as 
Th / the antient Right of Common. 


fronts . vec, 8 As in Vouchers Ae / | 

„ * $M and many other A . 2 RAR TE > of 
, The Statute of 43 Eli. does not extend to Pariſhes dj jure, | 
Hut uch as were ſo conſidered at the making of the Act. Hur. 


93- Cro. Car. 92. 394- 
An Wheeler and Cooper, T. 6 Geo. 3. in the King's Bench, n/, / 4 
Was Ne Ee 1 the Truſtees of a Turnpike turn the Road, 75 5 We] 


ap: ork TY —_ P24 
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d by vice of their Fowers, into a Pariſh where it did not go 

ot deren * Pariſhioners are not bound to pal it. 5 2 70 65 

= : 

wo It is allo to be confidires, that the aint; Im Eh 

b. of Sourhy Malling, (thoyghyth dogs. not appr. on M Re- BY; „ 
at hi rd)“ and hat the REN whoever he may be, will” be ma- ae 

0 terially affe&ed- in Intereſt, if theſe Allotments which, while at 8 

d they were in the Shape of Common, by increaſing the Value * „ | 


of the Farms ſubſtantially paid Tithe in South Malling, ſhould = 
now be conſidered as part of the Pariſh of Ringmer, a pay”, 1 
Iithe to has Parſon the er (Hoh I At s hee ' 9 
e e leere e Ser g 
Walker for the Defendant, ſaid, he came ern to” arogfe 1 

a Queſtion on the Poor Laws, and did not expect to hear the Caſe e 72 1 


branched out into ſuch Variety of curious —_ 0 the 
Merits lay in a Nutſhell. cy ah a APY 5 | 
gau awd ee. 


While th was a Common only, it was an incorporeal He- Aue. 


reditament, a mere Service, not capable of Occupation. It was 3 5 


therefore not rated in Ringmer, or any where elſe. It's Nature 
is now changed; from a Right of Paſture it is turned into s 
Land, from incorporeal into corporeal; from a Subject that Lok 
could not, to a Subject that may be, occupied. When it could t. 5 'K 
not be occupied, it was not within the Statute of the 43 Elix. bee ebe I 
Land and bl learly liabl ue. Hal 11641 Coli 
3 but now it is Land and occupyable, it is clearly liable to bg "76 to fo-17 206 
rated. The Queſtion only is, Vbere ſhall this Land be rated? See 2 . mY 


Aſk the Statute. The Statute ſays, in the Pariſh where it lies, 2 Bular. 350. > 

As to any Hardſhip (if any) on the Pariſh of South Malling, 1 e, 
might have been provided for by the Legiſlature, had it been 
thought juſt or neceſſary. But, as the Law now ſands, chere 


can be no Doubt e the by ane 


o 


Hue ee 770 


In the ſame Term De Grey Chief Juſtice autivered the che Opl.⸗ . fg 5 

nion of himſelf, Blacgſtone, and Nares Juſtices (Gould Juſtice ee a 5 
abſent. 4 8 0 Ae, val. 
1 15 | a e, 


The Soil of the Broyle Park, out of which theſe Allotments," Contr a6 


— | 
are taken, was before the Act of Parliament and ſtill conti hem. + 4 Hel 

JH 4 il nues within the Pariſh of Ringmer, and occupied by the DukeCoZ4 24 A Ow op 
e = of Dorjer. As ſuch, at was then aſſeſſable in OY Thoughts 2 * 2 os 
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RR had a Queſtion ariſen upon its Value, Allowance ought to have 
been made, for the Right of Common annexed to Lands in 
' South Malling. Poſſibly the Plaintiff's Eſtate in South Malling, 
was afleflable ſo much the higher in reſpect of his Common 
1 in Ringmer. Whether it was actually ſo aſſeſſed, does not at 
| 5 {or if /Aaukpreſent appear. The Common itſelf, gad Common, was certainly 
3 N z2t ratable, not being the Subject of Occnpation ; but, if at 
8 / all, it muſt be aſſeſſed as an Acceſſary to the Principal in 
| * 8 * . Malling. If the Right of Common had been e 5 
: by the Land Owners in Malling, the Broyle Park would have 
increaſed in Value. It would have made no Difference as to 
the Place of Aſſeſſment, whatever Difference there might 
| have been in the Sum aſſeſſed. The Act of Parliament has done 
KLE agua foricgeptbing more than the Parties themſelves might have done; 
| 4, o Aa len Hal 912 it has extinguiſhed the Right of Common, and thereby made 
De e, he Land more valuable ; and then divided it between the Duke 
= for Gefu. and the Commoners. Apply the Statute 43 Eliz. to the Park 


E . before the Act and after it; and it will make no Difference, ex- 
| 1 8 | 5 


, cept in point of Value. 
50 He Orv | . 


les vo. leert is objected, that the Act has declared that the Allotment 
Hebe ase, all be holden, in the fame Manner as the Commons were; and 


| — Had — — herefore they ſhall now be conſidered as belonging to the Pa- 


Sed u of Seid of Malling, at leaſt in reſpect of Taxation. But this is a 

| be Aon too indefinite. The Act has made eſſential Altera- 

e tions as to the Manner of holding the allotted Lands, compared 
| 


Aas Ae ie Lia with that of holding the Right of Common. They are changed 
Hoe as n thalasf;om mncorporeal to corporeal Hereditaments ; from Acceſſaries to 
oe nee , Principals; from appurtenant to ſubſtantive Rights; from nſe- 
LU. Hama? 97 997 to alienable Property; from being held by preſcriptive Right, 
9 Heat to a modern parliamentary Title; from having Remedy by Quod 
3 eee, dernittat, Action on the Caſe, Ss" like, to being protected by 
Ke ee Action of Treſpaſs and other corp teal Remedies. The Act means S# 


= C e | 
fo Cap Fer, e. or Leaſehold, —and held for the ſame Eſtate, Inherit- 
| Doreen lac e Life, or Vears, as the Commons, for which they are given 


2 8 ee 3 not be intended to be the Operation of any legiſlative Act. But 
1 $6 39 the Fact is otherwiſe. The Duke and the Commoners might 
22 4 have done the ſame Thing, without any Interpoſition of the Le- 
7VCCCCCCCCCCCCC Heat 145 AS21101 Aa /gillature. 
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giſlature. The Alteration that has happened, flows from the Len Ar 18 | 
Nature of Property and the Rights of the Parties. All Proper Het fc, 429 
ty is liable to Variations in point of Value, in maritime Coun “““ ud 9 I 
ties eſpecially. So, in others, the Value may be enhanced or“ Ads / «0p 2 
leſſened, annihilated or new created, by Culture or Neglect, by Niue 11106 , : 
pulling down antient Buildings or by erecting new ones. Yet Jo wl, vel, 5m | 
that is no Injury to the Pariſh, though the Taxes thereby be Vici 17077 ny 
come heavier on the reſt of the Pariſhioners. And the Hard- ö a, ele 2 
| ſhip complained of is at leaſt problematical. It may be doubted Mo aro 1 504 —- | 
whether South Malling will ſuffer more by loling a Tax upon ae Gen rf 
Lands, with which it has no Concern, and in which it has no . 40 rab. 
longer any Intereſt; or Ringmer, by enhancing the Rate of 76 Ho (#orf010/1M] | 
it's Aſſeſſments, at the ſame Time that the Land is now turned e g? 2.7 lhe Bie. 


into WERE which wall | Epplo moe ands, and conſequent ge dee. 5 ia 
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ufo # | L, « u. Merceau, cEx uor , ee 
| ; ZE 44 ** 
92 ee, d, K, e, 
2 811 © N on the Caſe for the Uſe” and Occupation 0 — Parol Evi- g , ge 
1 Houſe, of which on the 21ſt of July 1775 it was agreed 3 3 2 Þ 
in Writing ** that a Leaſe ſhould be let by Chrifiana Preſton to prove an ad- eue | 


ditional Ren 


te Abraham Gamage for twenty-one Years at 26 J. per Annum, to payable by af SH 

| met commence from Michaelmas then next.” Gamage died and Ru CPI 13 

de Merceau his Executor, who paid 26 /. into Court for one expreſſed ing ory i 

2 Year's Rent. On the Trial the Plaintiff offered to ſhew, by eee 
"*% 


parol Evidence, that beſides the 26 J. per Annum the Defendant i ere, 1 £40} 


$2444, 
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1 et E MARE, 
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had agreed to pay 2 J. 125. 6 d. a Year, being the Ground Rent“ 
L ls A to the i Landlord; but no Evidence Was 


Teſtator's Life; without which De Ge Chief Juſtice thought , f. BL: 44. 


. 
ſuch parol Evidence inadmiſſible, and nonſuited the Plaintiff. p Aa. 


And now Davy and Gro/e moved to ſet aſide this Nonſuit ; al- et: 6 
jeging that this was Evidence not to alter or vary, but to 8 

NE the Argument. That this was not a ſolemn Deed or Will, but 

a mere executory Act; and had a Bill in Chancery been brought 

he - VOL. HH 7 7 F to 
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J to carry this into Execution, parol Evidence would have been 
1 admitted to prove the Agreement to pay the Ground Rent. For 
in Jeynes and Statham, the agth of October 1746. 3 Att. 388. 
parol Evidence was admitted to ſhew, that an Agreement for a 

= Leaſe at 9 J. a Year was to be clear of Taxes. 

But by Blackftone Juſtice (abſente Gould Juſtice) I am clearly 
of Opinion that Lord Chief Juſtice did right in rejecting this 
Evidence, Courts ſhould be very cautious in admitting any 
Evidence to ſupply or explain written Agreements. Elſe the 
Statute of Frauds would be eluded ; and the ſame Uncertainty 
introduced by ſuppletory or explanatory Evidence, which that 
Statute has ſuppreſſed in reſpe& to the principal Object. It 
never ought to be ſuffered, ſo as to contradict or explain away 
an explicit Agreement, for that is in effect to vary it. Here 
is a poſitive Agreement that the Tenant ſhall pay 26], — 
Shall we admit Proof that this means 28 J. 125. 6 4? What is 
it to the Tenant to whom the Rent is to be paid, ſo as he is 
obliged to pay more than his Contract expreſſes? We can 
neither alter the Rent nor the Term, the two Things expreſſed 

in this Agreement. With reſpect to collateral Matters it might 
be othetwiſe. He might ſhew who is to put the Houſe in Re- 

4 . þ Cc pair, or the like, concerning which nothing is faid ; but he 

2 I . cannot by parol Evidence ſhorten the Term to burton or ex- 
tend it to twenty-five Years, or make the Rent other than 26 J. 

** 42 2 Sac per Annum. The Caſe in Atkins is of a mere executory Act, 
<1 AA 59 oy in which the Maſter was to ſettle the proper Covenants, and 
_ therefore had a Right to inquire who was to pay the Taxes. 
Beſides there were ſtrong Suggeſtions of Fraud in making the 
written Agreement, as one Party could neither read nor write. 


Nares Juſtice of the ſame Opinion. Great Caution ſhould be 

| uſed in admitting explanatory Evidence, eſpecially in a Caſe of 

8 aa ſpecific Rent. This is an Inſtrument in Writing, and would 
4 have nonſuited the Plaintiff, before the Statute of 11 Geo. 2. 


2. 19. * 14. 
Rule diſcharged. 


| Uppom | 


f 


—. 
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o © 1. 


Uppom again/! Sumner. 


A 5 1 N againſt the Sheriff of Surry for a falſe Return. 4. 408, 


Verdict for the Plaintiff, with 421 J. 25. Damages, ſubject 


to the 9 of the Court on this Caſe. 


'Uppom the Plaintiff in | Bafter Term 17 Geo. 3. recovered a 
Judgment in the King's Bench againſt one Thomas Cann in Debt 


for 1020 J, and on the 16th of April 1777 ſued out a Fieri fa- 


cias, returnable the Monday after the Morrow of the Aſcenſion, 
viz. the 12th of May. A Warrant on which Writ was on 
the 18th of April delivered to Benjamin Hall an Officer of the 
Sheriff of Surry, who the fame Day took the Goods of Cann in 


Execution, and kept poſſeſſion of the ſame, by virtue of the 


ſaid Warrant. 


On the 24th of April, before any Sale of the Goods, an Ex- 
tent was ſued out and delivered to the Sheriff againſt the Goods 
of the ſaid Cann, to levy 621 J. 45. 9 d. a Debt to the King, 
and the Sheriffs Warrant thereon was the ſame Day delivered to 


Benjamin Hall, then in Poſſeſſion of the ſaid Goods under the 


former Warrant; who, about two Days after, had the Goods 
appraiſed ; and on the goth of April took an Inquiſition on the 


ſaid Extent, which valued the Goods at 421 J. 25; the Plain- 


tiff Uppom's Attorney then attending, and putting in his Claim 


to the ſame. The Goods were ſold the 23d of May; and the 


Sheriff being called upon by Uppom to return the Writ, re- 


turned Nulla Bona. 


N. B. About the 2oth of April Hall applied to the : Plaintiff, 
to know when he would have the Goods appraiſed ; who anſwered 


that he need not be in a Hurry about that, which occaſioned the 
Delay of the Officer. 


A. Whether the Plaintiff s Execution is in poink of Law to 
be preferred to the Extent ? 
I 


This 


Ss 
391.5 


Aeg op eget 
ed 48 atk FIN Replevin. The D 


De). Lg. 


390. 


8 
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This was ſet down in the Paper for Argument, but the 
Plaintiff's Counſel declaring they could not ſupport their Cafe, 
the Verdict was (without Arpumand) directed to be {ct aſide, and 

a Verdict entered for the Defendant. 


But upon the laſt Day of the Term, having reconſidered the 


Point, they were now deſirous to argue it; and a Rule was made, 
that, on Payment of Coſts to the Defendant, Proceedings be 
ſtayed on that Judgment; and the Cauſe be argued next Term, 
the Plaintiff confenting not to _—_ any Writ of Error in 


this Cauſe. 


1 2 Horne 2 FRY 


LL A de, 
e lodants avow as ne ardens, &c. 
has e in for a Poor's Rate for the Pariſh of North Crawley, Bucks. 


payab: e an- 


nually by the On a Replication De Injurii ſud proprid and Iſſue thereo: 
Owners of P J 7 ſud 5 5 on, the 


Land in * Cauſe came to be tried at laſt Buckingham. Aſſiſes before Black. 
- 2 Iz x bo one Juſtice, and a Verdict was found for the Plaintiff, ſubject to 
liament with the Opinion of the Court on this Caſe. 


2 Ciauſe of 


Qiſtreſ. An— 8 
Wbt That the Plaintiff hit Rector of North Crawley, and inti- 


adle to the 


Poor's Rate. tled to the Tithes thereof, an Incloſure Act paſſed in the 12 


5 R. A. (G 6 ; Geo. 3. whereby (inter alia) it was enacted, That an Allotment of 


common Field Land be made to the Rector in lieu of the Tythes 
iſſuing out of the old Incloſures in the Pariſh; or where the 
Owners of ſuch old Incloſures had none, or not ſufficient Land 
in the common Fields to make ſuch Allotment, they £ d pay 
's ſuch annual Sum to the Rector as the Commiſſioners 
with Power for the Rector to diſtrain for the ſame; "and to ſell 
the Diſtreſs ; in ſuch Manner as Landlords are by Ls authori- 
zed to diſtrain for Rent“ and to {ell the Diſtreſs, rendering the 
Overplus, Sc. 


That on the 17th of June 1773 the Commiſſioners awarded, 
that the ſeveral Owners of Lands, ſpecified in a Schedule an- 
nexed, ſhould pay to the Rector for the time being annually 
the reſpective Sums therein mentioned, amounting in the Whole 

| to 
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3 


to 42 J. 155. 4d. — for which the . Aſſeſſment to the 


Poor's Rate was made. 


W- Whether the Rector is liable to ſuch Aſſeſſment, in reſ- 
pect of ſuch annual Payments? 


Glyn for the Plaintiff argued, that this was a mere Rent iſ- 


ſuing out of the old Incloſures, as appears from the Clauſe of 


LO and n aſſeſſable. 


Groſe for the Debt inſiſted, that it was a Compoſition | 


for Tythes, which is as much aſſeſſable as the Tythes them- 
ſelves would have been. The King and The Inhabitants of Lam- 
beth. Stra. 525. 


| De Grey Chief Juſtice. Nothing can be clearer than the Law 


upon this Caſe. This is a Sum of Money payable in lieu of 


the Tythes of the old Incloſures, on account of the Inability 


of the Owners to furniſh Land ſufficient to make an Allot- 
ment. The Tythes were before ſubject to the Poor's Rate, and AA,. Lon. 


ſo would have been the Allotments if made. Why then, in 
point of Juſtice, ſhould this Sum of Money ſtand excuſed? 
It is ſaid to be a Rent. But the Act has induſtriouſſy avoided 


calling it by that Name. It is a mere Compoſition for Tythes; 


and the ſuperadding a Power of Diſtreſs does not turn it into 


a Rent, but rather proves the contrary. For if it were a Rent, 


the Diſtreſs would be incident to it, 3 any ſpecial Pro- 
viſion in the Act. 


Gould Juſtice abſent. 


Blackſlone Juſtice. I do not know that it has ever been de- 
termined that 20 Rents are aſſeſſable to the Poor. The King 


and Vandevald extends only to Quit Rents of a Manor. But, 55 


admitting it to be ſo, this is clearly no Rent, but a 2 — 
tary Modus or Compoſition for Tithes, for which the Parſon i 1 
liable to the Poor's Rate. The Queen and Bartlett. 7 Ann. ba. Ae 
tit. Poor. 427. The King and Lambeth. Stra. 525. The ho 


does not ſay, it ſhall iſſue out of the Lands; but that in lieu of 
the Tithes iſſuing out of the Lands the Owner ſhall pay a Sum 


Vor. II. 70 | mY 


As 
SS, a 


— 
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of Money, and ſuperadds a Power of Diſtreſs by way of Re- 
I}, , medy. The Land-Owner, who pays this Sum, is intitled to a 


u 7 1 bt ratable Abatechent for himſelf or Tenant, out of the Poor's Rate, 


. e 


e e e ee eee, 


<1 


c | | 
1 * ** i Nares Juſtice of the ſame Opinion. A Peuſion payable to 


* the Parſon would be liable to the Poor's Rate. Powel and Bull. 


x M. 4 Geo. 1. Lord King's Manuſcript Reports. 
. 1 1 


” Judgment for the Defendants. 


. H, 109. 8 


Wood again/? Cheſſal. 


Upon Not N an Action of Treſpaſs againſt an Officer of Exciſe for en- 


are Pay Ol tering the Plaintiff's Houſe, in order to execute a Body 


cite Officers Warrant of the Commiſſioners of Exciſe for the Apprehending 
Body War. of one Jobn Crumpler, which was tried at the Sittings in laſt _ 
5 Term before De Grey Chief Juſtice on the general Iſſue of Not 
foners, may Guilty; the Entry being proved, the Defendant offered to give 
x} —_ in Evidence the Conviction of the faid Crumpler before the 
in Evidence. Commiſſioners, on the 26th of March 1776 in 4007. Penalties, 
under the Statutes of 10 & 11 V. 3. c. 4. ſe. 7. and c. 21. 

ſect. 23. for uſing two private and concealed Stills, with their 

Diſtreſs Warrant for the fame the 2gth of March 1776, and 

the Officer's Return of Nulla Bona on the zd of April 1776, 

with Proof of the ſaid Crumpler's abſconding, and that a Body 
Warrant jfſued to apprehend him on the 21ſt of Auguſt 1777, 

in Execution of which the Treſpaſs complained of was com- 

mitted, Put the Lord Chief Juſtice rejected this Evidence, 

being then of Opinion, that this Matter ought to have been 

| ſpecially pleaded, and could not be given in Evidence on the 

general Iſſue; as the Act of Treſpaſs was not committed by the 
Defendant in immediate Execution of the Statutes relating to 
the Exciſe, (as if he had entered at his own Riſque to ſearch 
for unentered Goods) but mediately; being in Execution of the 
Varrant of the Commiſſioners, who themſelves were the in- 
mediate Actors in the Execution of the Laws of Exciſe, A 
Verdict was therefore given for the Plaintiff. But as this was 
a Point that depended upon a pretty nice and accurate Con- 
| ſtruction 
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ſtruction and Compariſon of the ſeveral Statutes, Leave was 
given to move for a new Trial, or rather to ſet aſide the Ver- 
dict, it being agreed, that if the Opinion of the Court was, that 


| ſuch Evidence was admiſſible, a Verdict ſheuld be entered for 
the Dann 


And now after the Mate had hoon 3 Time under Con- | 
fideration, and the ſeveral Statutes compared together, 


Blackſtone Juſtice (in the abſence of Gould Juſtice who ſigni- 
fied his Concurrence) delivered his Opinion, that ſuch Evi- 
dence ought to have been admitted. 


The Exciſc Laws take their Origin from two Statutes of the 
12 Car. 2. the one g. 23. which granted an Exciſe on certain 
Commodities for the King's Life; the other c. 24. which in 
lieu of the Military Tenures granted to the Crown an heredi- 
tary Exciſe on certain other Commodities. To theſe two Sta- 
tutes all ſubſequent Exciſe Laws have Reference. And in 
both of them //z#. 31 of the firſt, and ect. 45 of the ſe- 
cond) the Commiſſioners are impowered to iſſue Warrants 
for levying of Forfeitures on the Goods of Perſons convicted 
of any Offence, and for want of ſufficient Diſtreſs to impri- 
ſon the Party till Satisfaction. This is the Ground of what 
is called the Body-Warrant. And by ſe#. 35 of the former, 
and ſect. 49 of the latter, the General Iſſue may be pleaded, 
and thoſe Acts given in Evidence, “ if any Perſon ſhall at any 
Time be ſued or proſecuted for any thing by him ae or 
executed in purſuance of thoſe Acts.” 


After this, many other Exciſe Laws were made for different 
Commodities; but I ſhall only take Notice of 10 & 11 V. 3. 
. 21. on which Crumpler's Proſecution was founded. In /e&. 
21 of which it is enacted, that Perſons ſued or proſecuted 
for any thing done or executed in purſuance of this or any 
« other Act relating to the Exciſe, may 25 the General Iſſue 
_ © and give Ge Acts in Evidence.” 


There is alſo a general Clauſe / ſect. 13.) in the Tea Act 18 
Geo. 2. c. 26. which allows the Commiſſioners or Juſtices to 


— 
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act in Ofen ainf | he Exciſe Laws, as well where the O en- = 
der is found within eddie Juriſdictions, as where the Of- 
fence is committed within the ſame : viz. to hear and determine, 


iſſue Warrants of Diſtreſs, and for want of Diſtreſs to com. 


mit the Party. And then in et. 15. follows the like Clauſe 


as in the 10 C11 V. 3. for pleading the general Iſſue and 81 


ing the Acts in Evidence. 


The Clauſe „ ct. 13 of 18 Glas 2. was afterwards extended 
by ſect. 26 of 5 Geo. 3. c. 43. to all ſubſequent Offences againſt 


the Laws of Exciſe created ſince 18 Geo. 3. And in the laſt 


ſect. of the Statute 5 Geo. 3. there is a ſimilar Clauſe, for Per- 


ſons ſued for any thing done or executed in purſuance of any 


Act relating to the Cuſtoms, Exciſe, or Salt Duty, to plead the 
general Iſſue and give the Acts, and the . Matter in Evi- 


dence. 


Anxiouſly as theſe Laws have provided for the Defence of 
All Perſons concerned in executing the Laws of Excile, ' Ry 
cannot conceive that they meant to exclude the Officer, by 
whoſe Hand they are executed, unleſs where he a&s upon his 
own Judgment, and not by the Warrant of his Superiors. It 
is ſurely more reaſonable to protect him for an Act which he 
1s 1 8 to do, en for one which he performs 3 ä 


The preſent Caſe is literally within the Words of aa ſeve- 
ral Statutes. The Execution of a Body Warrant is certainly 
& a Thing done and executed in * of the Laws relat- 


ing to the Exciſe.” 


And though I know of no Determination in point upon this 
Queſtion, yet the Practice of the Courts of Ni prius, never 
reprobated by the Courts at Weſtminſter, has I conceive ever 
uniformly been to admit the Officers executing the Orders of 
the Board to give the ſpecial Matter in Evidence upon the ge- 
neral Iſſue in Treſpaſs. I will mention a few within my own 


| Time. 


In Boftock and Saunders. 7 13 George 3. A Search Warrant 


by the Commiſſioners of Exciſe was given in Evidence by the 


Officer on Not Guilty in Treſpaſs, before Lord Chief 7 
2 : 2 | =O 


$5 SE from the Court of Chancery. 
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of admitting it. 


In Scott and 1 Hil. 15 Geo. 3. The Sentence of 


| * 
Condemnation in the Excheguer was read in Evidence on the ge- 


neral Iſſue, to juſtify a Seiſure by the Officer of the Cuſtoms, 


before Willes Juſtice at Chelmsford: And held to be concluſive 


by the Court. But there indeed the Seiſure was prior in point 
of Time, * juſtified by a e Condemnation. 


In Oldfield and 4 P. 15 Geo. 3. The like Evidence given 


on the like Occaſion, before Smythe Baron at Maidſtone. In 


Henſhaw and Pleaſance. M. 18 Geo. 3. before myſelf at Guild- 
hall, a Warrant of the Commiſſioners to ſeiſe Soap, and a ſubſe- 
quent Condemnation by the Board of Exciſe admitted to be read 
in Evidence on Not Guilty; but the Condemnation held not 
to be concluſive. I ſhould not mention this as an Authority, 
but that the Court on a Motion for a new Trial approved of 
what was done at N privs. 


2 che think for theſe Reaſons that there ought to be a 
Verdict for the Defendant. 8 


Nares Juſtice of the ſame Opinion. The Caſe has been ſtated 
ſo fully that I ſhall add nothing to it. OS | ” 


De Grey Chief Juſtice. I am very well ſatisfied with this 
Determination of my Brethren. I think that the Statutes will 


bear both Conſtructions ; but I believe that made by my Bro- 


thers is the beſt. | 
Verdict.entered for te Defendant. 


Pyke against Dowling. 


au, 


The Plaintiff Robert Iſaac Pyke, as Vicar of Chew Magna 


in the County of Somerſet, is intitled to all the Tithes of the 


V ot. . „ „ Pariſh 


ray. So ſtated in the ſpecial Caſe, and the Judgment of 
the Court given thereon, without a Doubt on the Propriety 
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(except the Tithe of ſome antient demeſne Lands called Over- 
lands) or to certain Modus s for the ſame and in lieu thereof, 
TR for s Cars Se ere. eue Be: 21910 
fe db 75 The Defendant 1 is the Owner and Occupier of a cer- = 
CS, As tain Farm and Lands within the ſaid Vicarage and Chapelry 8 
u, aan the Tithable Places thereof, and hath raiſed and kept many .; | 
2 e Lambs upon his ſaid Farm, and ſets up a Modus of two Shil- 
Oz — 7 CES lings and Sixpence to be paid to the Vicar of the Vicarage 


2. we Sas aforeſaid on the 5th Day of April in each Year, being Lady- 
fi « Jay old Stile, in lieu of very Tenth Lamb in Kind. | 


| * | The _—_— for the a of the Court is, 


2 


— 
N 


— III 


*. 


Whether ſuch Modus of two Shillings and Sixpence for every 
tenth Lamb to be paid on the 5 . of April in each Year, 
is a good Modus or not ? 


Heath for the Plaintiff, argued that it was bad, as being 
too rank, and out of all proportion to the Price of Lambs in 
the Time of Richard the firſt, according to the Calculations 
of Biſhop Fleetwood in his Chronicon pretigſum. And cited 
Graſcomb and Ięferies A. D. 1687, and Layfeld and Delap 
; fray x A. D. 1697. both. mentioned in Chapman and Smith 2 Vez. 506. 
> He edt” ſhew the Antiquity of this Objection. So in Lord Raym. 

. at * 163. Powys Juſtice ſaid, that ſuch Modus's were always over- 
£5, 6 ruled when he fate in the Exchequer. Accordingly in Benſon 


* fer ah 
Wh MIS ang Watkins, Bunbury 10. A very rank Modus was  over-ruled. | 


„ Greſe for the Defendant ;nfiſted, that though Courts of 
Equity might determine as they pleaſed, yet when they ſent 
a Queſtion to be decided by the Courts of Law, it muſt be 
taken up upon legal Grounds. Rankneſs, as it is called, is only 
T 2 4 244 idence againſt the Antiquity of a Modus; but the Queſtion 
ether the Modus is good, muſt mean whether it is unrea- 
eſonable or unjuſt: and that preſuppoſes the Modus to have ex- 
| Pu in point of Fact from the Time of legal Memory. And 
2 if fo, what Objection can be raiſed to this Modus in point of 
Law ? Wy | 


* . 


I e 7 . 
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e e, 
And per Cur (abſente Gould Tuſtice) Con of Equity, which 2 ny ,,, 4 

are Judges both of the Fact and the Juſtice of the Caſe, may, . i 
| certainly over-rule a Modus, where they ſee that the interna 2 YM: (1G! let. | ; 
W el. Evidence againſt the Poſſibility of its immemorial Exiſtence i 22 10 a i 
J, f ſo ſtrong, that it would be nugatory or oppreſſive to ſend it to | 
_— - My be tried by a Jury. (And by Blackflone Fuſtice, So it was done 
_ by Lord Hardwicke in Moore and Beckford, Hil. 1750, - | 


"ſl Geo. 2. who ſaid he ſhould: be aſhamed to ſend 3 . 4:4 | 
Es to be tried by a Jury, Where the real Value ner eh, e ee, 
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of the Tithes was not above 607. and decreed for the Plain- Fa He eu, feu, |. 


tiff, the Parſon, with Coſts.——So in Torriano and Legge in the 2 e. 7 Hl 
Exchequer, Tr. 3 Geo. 3. Six different Modus's were over- ruled“ Carnes es — nn 


gar, 
for being too rank, without directing an Iſſue to try any of — . 1 


them.) But when it's Goodneſs is referred to a Court of Law, He he ot et? | _ 
we muſt take it for granted that the FaQ, of its having im- fs ah — | 
memorally exiſted, is admitted; and only conſider what Ob- e, 9 
jections may be made to it in point of Law, as for Uncertainty, æ Y AS 9 
Loc Sc. We ſhall certify our Opinion to the Chancery. AT "IT Cc | | 

771 1 [| 


The Certificate was as follows. 


We have heard Council on both Sides, and have conſidered 
e this Caſe. And, as the Caſe ſuppoſes the Exiſtence of 
« the Modus in Queſtion from Time immemorial, which 
We conceive to be a Queſtion of Fact, We are of Opi- 
nion that there does not appear any Reaſon why this 
«« ſhould be conſidered as a void Modus in point of Law.” 


W. DE GREY. 1 
ꝗth of February 1779. W. BLACKSTONE. 
| | . NARES 


Driver on the Demiſe of Oxenden and another again 7 
Laurence. 


Il not en- 
Mansfield Chief Juſtice at the laſt Maidſtone Aſſiſes. Ver- Gur a Loſſes 
to deten 
(alone) an 


Ejectment 
againſt his Landlord or thoſe claiming under him, on a ſuppoſed Defect of Title. 2. Where there 


is a Fine and Noa- claim the Len will not enter into any Diſcuſſion of Tithe, till that be accounted for. 


a -_ 


pn. Fr in Kent; tried before Tord 1: The Cann 


dict for the Plaintiff, ſubject to the Opinion of this Court on 
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—— 


a ſpecial Caſe ; which ſtated, that John Harriſon on the 28th 
of June 1732 deviſed the Premiſſes to his Wife Anne for her Life, 
and after her Deceaſe to bis Daughter Mary Pembrocꝶ for her 
Life, with Remainder to his Grand- daughter Ann Pembrook and 


the Heirs of her Body, with Remainder to his own right Heirs 


for ever. Ann Pembrook married David Lance, and being in 
Poſieſſion of the Premiſſes by the Determination of the precedent 
Eſtates for Life, they on the zoth of April 1752 covenanted to 


| levy a Fine to the Uſe of ſuch Perſon, Cc. as they two ſhould 


jointly appoint; and in default thereof to them two, and the 
Survivor, for Life, with Remainder to ſuch Perſon, Fe. as 
the Survivor ſhould by Deed or Will appoint, and in default 
of ſuch Appointment to the right Heirs of the Survivor for 


ever. 


In Trinity Term 25 Geo. 2. (17 52) 4 Fine was levied accor- 
dingly with Proclamations according to the Statute. 


Ann Lance died on the 29th of March I753, not leaving 
any Iſſue; and on the 27th of July 1753 David Lance demiſed 
the Premiſſes to Giles Lawrence Father of the Defendant for 


eleven Years from Mzichae/mas 1753 at the Rent of 15 J. 


Giles Lawrence the Father paid Rent to David Lance who 
died on the 17th of November 1772: ſince which the Defendant 
Giles Lawrence the Son paid to the Leſſors of the Plaintiff (who 
are intitled under the Vill of David Lauce) the Rent due on the 
1ott. of October 1772 ; but has refuſed to pay any more, being 


_ forbid by Jobn and William Harriſon the Heirs of the firſt Teſ- 


tator John Harriſon, who claim the Eſtate ; but have made 10 


Entry to avoid the Fine. 


N. B. By the Cuſtom of Gavelkind the Huſband of any Wo- 
man dying ſeiſed of any Lands of Inheritance, is intitled for his 
Life to a Moiety of ſuch N whether ſhe had or had not 


Children. 


Qu. If the Leſſors of the Plaintiff have a Right to re- 


| cover ? 


On 
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On the Opening of this Caſe the Court (ab/ente Gould Juſtice) 
expreſſed their Surprize, how the Queſtion intended to be tried, 
which was the Right of Harriſon the Heir at Law againſt the 
Deviſees of Lance, came to be brought on thus awkwardly, 
without making Harriſon a Defendant. Since the Court would 
not endure that Lawrence the Leſſee of, or claiming under, ſuch | wn 
Deviſees, ſhould defend an Ejectment againſt his own Landlords, | Bi 
on their ſuppoſed Defect of Title. But, as the Caſe ſeemed to 18 
de clearly with the Leſſors of the Plaintiff on the Merits, the 
Court would not merely upon that Irregularity give Judgment 
for the Plaintiff, which would only produce a new Ejectment. 
They therefore called on the Defendant's Counſel to ſhew, why 
the Fine in 1752, which began to operate on one Moiety in 
1753 and on the other in 1772, with five Years Non-claim and 
no Entry to avoid it, was not a flat Bar to any Right that might 
be claimed by the Harriſons? And they not being prepared 
to anſwer this Objection, Judgment vias given, without Ar- 
gument, a 


For the Plaintiff, unleſs Cauſe be ſhewn on the Morrow. 
And no Cauſe was ſhewn. 


Luke against Harris. 


N a Writ of Right far the Manor, Demeſnes, and Appur- Suppoling Por In [ 


tenances of Burney in the County of Devon, brought in Ru 12490, |; 

Hilary Term the 18.Ges. 3. the Detandant counted upon the ro = 
Seiſin of Mary Howard Widow, who on the 20th of February M privs So 
I Anne A. D. 1702-3. deviſed the Premiſſes to Chriſtopher (ucd gar) the . 
Harward and the Heirs males of his Body, and for want of ſuch 2 
Iſſue to the 3d 4th 5th 6th and 3th youngeſt Sons of John Har- ſhould be in 


ward (Father of the ſaid Chriſtopher) and younger Brothers of oe 
the ſaid CHriſtopher and the Heirs males of ſuch of his younger turn the four 


, i 6 N © pls Enights into 
Brothers and his and their Iſſue males that ſhould be in Priority ; 


Bank, cr at 


of Birth and Seniority of Age: the elder of ſuch his younger the Alles, if 

| | : E ON 1 the Judges 

Brothers and his Heirs males to be always preferred before the cs thither 
; | before the 


other Brothers and their Heirs male 7 be akoays preferred. Dar in Bank. 
And for want of ſuch Iſſue males inthe ſaid CHriſtopher Harward 
and all his younger Brothers, then to John Luke Grandfather of 


Yol Ik | « 1 | the 


. „5 
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the Demandant, and his right Heirs for evermore. That the 

= | ſaid Mary Howard the Teſtatrix died A. D. 1704, whereby 
| | | the Prenfifles came to the ſaid Chriſtopher Harward, who with 
all his younger Brothers died without Iſſue male, whereupon 
| (the Remainder not having been barred) the Fee-ſimple veſted in 
= .- | IVilliam Luke the eldeſt Son and Heir of the ſaid John Luke, 
which Jchn died A. D. 1708. And the faid Milliam had Seiſin 
of the Premiſſes in Time of Peace, in the Reign of King George 
the Second, by taking of the Eſplees within ſixty Years paſt, 
from whom the Right deſcended to the Demandant as Son and 

Heir of the ſeid William. 


‚ä•— .. 


— 


The Tenant defends the Right of the ſaid 7% the Demandant 
4 and the Seiſin of his Father, and puts herſelf on the grand Aſ— 
| file, and the Mile is joined on the mere Right, and alſo on the 
| | Seitin of William Luke; and the Tenant tenders the Demi Mark. 
| - And the Sheriff of Devon is commanded to ſummon four Knights 
1 of his County to attend at Mehminſter on the Octave of the 
* to make Election of the grand Aitle. 


3H which Day the Sheriff did not Ls the Writ; and 
a freſh Writ of Summons was awarded, returnable in fifteen 
Days of Eafer, unleſs the Juſtices of Aſſiſe beſore came to 
Exeter on the 16th of March enſuing. The Sheriff accordingly. 
returned four _ (in defect of Knights) to the AC 
fiſes; but the Judge declined ſwearing them: Which the 
Sheriff returned to the Court in Eajter Term. 


And a freſh Writ of Summons was awarded, returnable at 
Weftminfler on the Morrow of the Aſcenſiun, which was not 
returned; and the like on Cra. Trin. and Tres Trin. en- 
ſeing. And another Summons was then awarded returnable on 
BH; the Morrow of All Souls, with a Ni preus for the Toth of Au- 
5 guſt at the Caſtle of Exeter, To which the Sheriff returned 
that he had cauſed four Eſquires (in defect of Knights), naming 
them, to appear before the Juſtices of Aſſiſe at Exeter on the 
1oth of Augu/?, to eject the Grand Afüſe. Whereupon the 
ſaid four were ſworn to chuſe twelve others. And on the gth 
of October, in the Preſence of the Parties, choſe of themſelves 


and others twenty-four (naming them) to make Recog znition 
1 1 5 of 
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of the Grand Aſſiſe. The laſt Writ of Summons was in 


this F orm. 


« George the third, &c. to the Sheriff of Devonſhire Greet- 
«ing. We command you that by good Summoners you ſum- 
mon four lawful Knights, or other good and lawful Men of 
« your County, girt with Swords, that they be before our Juſ- 


« tices at Meſtiminſter on the Morrow of All Souls (Unlz efs our 


« Tuftices of Afiſe ſhall be at the Caſile of Exeter in the "oxy 
1 Count 'y to hold Aſfiſe on Monday the tenth Day of Auguſt a 

« the Caſile of Exeter in the County of Devon) that they be Sa 
10 there to be ſworn to make Election of our grand Aſſiſe be- 
„ tween John Luke Demandant and Honour Harris Spinfter 


„ Tenant, &c.—Witneſs Sir VFVilliam De Grey Knight at Vet- 


66 minfter the 8th of July A. R. 18.” 


In laſt Michaelmas Term Groſe, for the Tenant, moved that 
the Writ of Summons, and the Proceedings thereon, ſhould 
be fet aſide, becauſe (as he alleged) the Miſe joined on a mere 
Right cannot be tried by the Grand Aſſiſe at N. Prius. 


And now > | Walker, and Heath for the Demandant ſhew- 
ed Cauſe; that if the Writ of Summons was illegal, the Te- 
nant may avail himſelf thereof on a Writ of Error, and ſhall 


not quaſh it on Motion. If no Writ of Right can be tried 


at NMiſi prius, but only at Bar, the Subject in Matters of mo- 
derate Value muſt loſe the Benefit of that remedial Writ. At 
leaſt it may be done by Conſent; and we have an Affidavit that 
when the four Eliſors met on the gth of October to elect the 
other Jurors, a Perſon concerned for the Tenant attended and 
conſented to the Election. But, upon the Merits, we contend 
that Writs of Right, as well as inferior Cauſes, were from the 


Beginnipg and ſtill are triable at Ny/ prius before the Itinerant 


Juſtice or Juſtices of Aſſiſe. Hale Hi,. C. L. 146. Bradl. l. 3. 
c. 9. J. 5. c. 5. Fol. 332.6. Hengham magn. c. 4. Till at length 
Magi Chara, c. 12. ordained that the common Aſſiſes ſhould 
be only taken in the Country; leaving the great Aſſiſes and other 
Matters of Weight and Ditiiculty to be determined either in 
ene or the other. | | 


© It 
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0 52 Hen. . an Act relative to Trials in Pais, it ix 
ordained that no Charter of Exemption from ſerving u pon Juries, 


hall extend to the great A/c. 


In Riley Plac. Parl. 436. there is an Inſtance of Battle be. 
ing joined in the Country. | 


In 4 Ed. 3. 41. In a Writ of Right brought in the Eyre 
at Nortbampton, Battle was joined, and afterwards adjourned 
into Bank. | 


Lit. ſect. 514. reports a Caſe 3 Ed. 3. where the Miſe was 
Joined in Bank, and the Original and Proceſs ſent down to be 
determined in Eyre, where the Knights were ſworn, the Trial 


had, and Judgment given. 


The Caſe 12 . 7. 10. is a more modern Inſtance of the 
fame Trial at Ny prius of the Miſe which was joined i in Bank. 
Lilburn and Heron, 9 Fac. 1. Cro. Fac. 292. Telv. 211. 1 

 Bulſtr. 159. is allo an Inſtance of a Writ of Right een 
8 in Dur bam. | 


Gln and Groſe, in ſupport of the Rule, denied any Conſent 
having been given to try this Iſſue at Ni prius. We only 
conſented to waive all Objections to the Perſons of the Gen- 
tlemen elected at Exeter, provided the Trial there could be 
ſupported. But we-always intended, and openly profeſſed, to |} 
diſpute the Legality of ſuch Trial. And, had we in fact con- 
ſented, ſtill though Conſent may cure an Irregularity (ſuch as 
not giving the Parties their Challenges to the Knights) yet 
it could not cure what is totally illegal, as it was contended 


this Trial of the Miſe at Nif prius, mott clearly was, 


For though it muſt be admitted that the Juſtices in Eyre 

might try the Miſe in the Country, if ſent from the Court of 

Common Pleas, and may fo ſtill; yet this is not that Caſe. 
And though it ſhould be admitted that NV prius lies in a 

Writ of Right, before the Juſtices of Aſſiſe, yet it is not a 
Matter of Courſe nor in the Option of the Party, but muſt be | 

- by Leave of the Court upon ſpecial Motion. For this is an 
: . 1 | 5 Exception 
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Exception to all other Iſſues, which are of courſe ſent to N 
prius, unleſs retained on Motion to be tried at Bar. But in 
a Writ of Right, the Trial is of courſe at Bar, without ſuch 
Motion. And therefore in Jen and Clark, P. 14 Geo. XY; 
ſee page 941, there was no Motion for a Trial at Bar, but only 
for the Court to name a Day. And this is the Reaſon why the 
Jury in a Writ of Right cannot find a ſpecial Verdict, Moor 762. 
viz. becauſe the Trial is always in Bank. And for the ſame 
Reaſon there does not lie an Attaint to ſet aſide their Verdict. 
1 Roll. Abr. 280. 


This Writ of -Summoens therefore, for the Election of the 
Grand Aſſiſe at Ni prius, not having iſſued by Leave of the 
Court, muſt at all Events (with all its ſubſequent Proceedings) 


be quaſhed. 


De Grey Chief Juſtice. I am of Opinion, that the great 
Queſtion, whether the Miſe in a Writ of Right caff be legally 


tried at N prius, is not now properly before the Court. Sup- 
poſing for a Moment that it can, ſtill there is a previous Queſtion, 


whether his Writ of Summons can be ſupported ? 


The Miſe is joined ; and had the Parties choſen to proceed 


in Bank, the Form of proceeding is very plain and clear, both 


in the ſeveral Books of Entries and in the Report 1 Leon. 303. 
But the Demandant has made his Election, by his own Au- 
thority, to proceed at Ny prius, and has ſued out a Writ of 


Summons of which there is no Precedent; nor can it, I think, T 


be ſupported. It is a conditional Writ, to return the Knights 
into Bank, unleſs the Juſtices of Aſſiſe come to Exeter before 
the Day in Bank. But, if they do come to Exeter, there is no 
Precept or Command to the Sheriff to return the Knights to 
make their Election there, and no Commiſſion to the Judges to 
ſwear them. The Writ therefore 1s informal, and all that has 


been done under it coram non Fudice, and therefore the Whole 
| ſhould be quaſhed. 


Gould Juſtice abſent. 


Blackſtone Juſtice of the ſame Opinion, that the Whole ſhould 
be quaſhed as irregular, without entering into the Queſtion how 
Ver ͤͤ 7 K far, 


. ˙ ü 


1 
1 
1 
1 
133 
N 5 
7 

i j 
* 
1 
” 1 
Tt 
[| 
® 
3 

1 

E 
j } 
A 
| 

g 


_—_— 
* ; — — A 4 y 5 
Wet, Wen Nr BUILT a 
N e. ö 
rr 


1 — A * 9 oC eat ha et n — — 1 
Ion eee D π⏑⏑ ,., r CS n 4 « * 1 
— peſts = 4 20-13 06 als a> _ - <4 ewe © NS OETIRITY —— a 16 - 26m eu 
* 9 o A» = © | 
N We ro 8 F< MULLS e ry w< 
%% e Se . : n 


N e 


n $1. 8 
CON Orion Tn 


Ad. 
mp > 
CR ITS 


We 2 
PT ia 37 
. 


Hilary Ter rm 19 Geo. 3. ; 


— 


far, * at what Stage at the Proceedings, 2 of NM 2% prius 
7 iſſue on a Writ 10 * 


When that Queſtion comes to be agitated, it would be propet 


to conſider, whether in the Infancy of the Grand Aſſiſe, and 


of the Appointment of Juſtices in Eyre, theſe Juſtices took 


Cognizance of Writs of Right: which if they did not, may ac- 


count for the total Silence of Glauvil on that Head. See Selden 
on Hengbam, magn. c. 4. 


I ſhall deliver no determinate Opinion on the principal Queſtion, 


but will throw out what has occurred to me, for future Con- 


ſideration, in caſe this Matter ſhould come on again. 


Bracton, I. 3. tr. 1. c. 11. ſet. g & 10. is a great Authority 
that the Juſtices in Eyre, who were commiſſioned ad omnia Pla- 
cita, had Power to determine inter alia Grand Aſſiſes, either ori- 
ginally ſummoned before themſelves ad primam Afiſam cum in 
partes illas venerint; or which had been originally brought in 


Bank'# and had been continued (atterminat@) to the Court of 


Eyre, in the Manner mentioned in /e&. 8. immediately pre- 
ceding. In the former Caſe, when the Writ of Right was pro- 
ſecuted no farther than the Lord's or the Sheriffs Ser it ap- 


pears by Bracton, J. 5. tr. I. c. 5. ſect. 4. that if Battle was waged 


it ſhould ſtill proceed in the Court below. But if the Tenant put 
himſelf on the Grand Afﬀite, that Mode of Trial was not ſuf- 
fered to proceed in thoſe inferior Juriſdictions. But the Tenant 
was to ſue out a Writ of Peace, or Prohibition, to ſtop the Pro- 


ceedings in the Court below, till the Arrival of the quſtices of 


Eyre in thoſe Parts. And then the Demandant (ice fe. 10, 11.) 
was to ſue out a Writ of Summons to the Sheriff, to return the 
four Knights to elect the Grand Aſſiſe, before the Juſtices ad 
primam Afifam cum in partes illas venerint. Theſe were original 
Writs, ſued out of the Chancery, Reg. Brev. orig. 7, 8. But, 
ſays the Rubrick of the Regiſter, when the Plea is in Bank, 
the Writ of Summons is Judicial, and iſſues out of the Common 
Bench. See Reg. Brev. judic. 4. 49. 51. The Statute of 52 
Hen. 3. c. 14. may perhaps only relate to this Species of the 


Grand Aſſiſe: and the Statute of N prius, 13 Edw. 1. c. 30, 


is totally filent as to granting it upon the Grand Aſſiſe; it ex- 


tending only to inferior Modes of Trial. N 
2 | . | = a 


3 
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As to the Writs of Right, where the Plea was removed into 
Bank from the Lord's or Sheriffs Court, the Practice mentioned 
by Bracton of adjourning the whole Cauſe into the Court of 
Fyre, 8 be there both tried and adjudged, was continued ſo 


low as to the 3 Edw. 3. as appears by the Caſe cited Litt. 


fe. 514. Fitz. Abr. t. Droit. 26. But the Granting of a 
Trial by Ny prius, to be returned upon a Paſtea, and Judg- 
ment afterwards given in the Court above, ſeems not to have ob- 

tained upon Writs of Right in that Reign. For in the Year- 
Book 24 Eaw. 3. 23. and allo in the Caſes Bro. Abr. t. London. 
10. and f. Niſi prius. 17. (if they be not all, as I ſuſpect, one 
and the ſame Caſe) when the Tenant put himſelf on a Fury 


inſtead of the Grand Aſſiſè (as was allowable in Matters of ſmall 


| Value) and a Mi prius was prayed; the Court heſitated at 
granting it; and it was alleged that, as Ni prius lies not on 
the Grand Aſſiſe, fo neither does it lie on ſuch an Inqueſt in lieu 
of the Grand Aſſiſe. But the King being Demandant, and his 


Attorney producing the royal Mandate to grant a Nis prius in 


this Caic, it was accordingly granted. See the Writ itſelf. 
Reg. Brev. jud. 55. But this Scruple was afterwards overcome : 
for in the Year-Book. M. 12 Hen. 7. 10. there is a Caſe directly 
in point, where, after the Miſe joined in Bank, the Proceſs 
was continued till Mi privs was granted, and Judgment was 
afterwards given in the Court above. Sud nota bene, ſays 
Brock, Niſi prius. 24. : 


The Clauſe of Ni Prius was probably, from the Words of 


the Report, inſerted in the conditional Continuances, mentioned 
by Bracton as the uſual Courſe, before the Statute 13 Edw. 1. 
c. zo. directed it to be inſerted in the Writ of Venire fa- 


1 


cirs, This Statute could not poſſibly extend to Writs of 


ght, 
after the Grand Affiſe is elected; and then a Veuire facias goes 
to the Sheriff to return them. Rat. Entr. Advowſ. 103. 
Bocth. 103. 105. And the Statute of 4.2 Ed.3.:c. 11. (in con- 
ſequence of which the Clauſe of Ni pris is now inſerted in 
the Ziaveas Corpus, or Difiringas) extends only to common In- 
queſts, And this was alſo the Courſe, when collateral Iſſues 
were tried by Inqueſt, pending the Writ.of Right, or after the 
mere Right was determined. Raft, Droit.246. 5. The firſt Jury 

| $ | Procels, 


Right, becauſe there is no Yerzre facias in that Proceeding, till 
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Proceſs, when the Miſe is joined on the mere Right in a Writ 
of Right, is the Summons ad cligendum magnam Aſiſſam, and in 
that Writ (it any where) the Clauſe of Nt prius ought to be 
inſerted, becauſe the Chiltenges*muſt be made at the Time of 
Election, and thoſe are more eaſily tried on the Spot than in 
the Court above. 7 


The Summons being in this reſpe& analogous to the Habeas 
Corpora Furatorum, the Award of the Ny prius on the Record, 


and its Inſertion in the Writ itſelf, ought to be had in the 


fame Manner. In the Writ now before the Court the N 
prius is by Miſtake inſerted, in the ſame Form as it ought 
to be awarded on the Roll. If the Ny prius be grantable by 
Law in this Caſe, the Award on the Roll ſeems to be right and 
regular, as in the Award of Habeas Corpora; ** that the 
«* Sheriff ſummon the Knights into Bank, unleſs before the Day 
% in Bank the Juſtices of Aſſiſe come to Exeter.” But then 
the Writ of Summons ſhould alſo follow the Precedent of the 


| Habeas Corpora, by ordering (in the Alternative) * that the 


e Sheriff do ſummon the Knights into Bank on the Morrow of | 


« All Souls, or before the Juſtices of Aſſiſe if they ſhall come 
ce before to hold the Aſſiſes at Exeter. This would be a Com- 
mand to the Sheriff what to do, if the Juſtices came into the 
County; and a Warrant to the Juſtices to proceed in fwear- 
ing the Knights. | | 


At preſent no Command or Warrant 1s inſerted in this Writ, 
and therefore I hold it to be a Nullity. 


Nares Juſtice of the ſame Opinion that the Writ was bad. 


Rule abſolute, for quaſhing the Writ of Summons and Pro- 
ceedings thereon. 


Fenner 
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4 Como 2 rener apain 75 Meares. WE 


ASE for Money had and received to the Plaintiff's Uſe. 
On a Plea of Non aſſumpfſit it appeared on the Trial, that 
his Defendant Charles Meares was Captain of the Egmont Eaft- 


India Man, and on the 26th of December 1776 borrowed of 
James Cox 1000/1. upon two Reſpondentia Bonds of 5004. each, 


and in the Preſence of Cox figned thereon the following Indorſe- 


ment: 


A the underwritten do hereby declare, that the within Bond 
«« granted by me to the within- named James Cox, is not ſub- 
ject to any Article or Articles of Agreement, or to any Set- 


off whatſoever ; but that if in caſe the ſaid James Cox ſhall 


„ chuſe to aſſign it to any Perſon or Perſons, I do hereby ac- 


« knowlege, that I hold myſelf bound to pay unto ſuch Aſſignee 
or Aſſignees thereof as ſhall be duly appointed by him the 


* ſaid James Cox, the Whole both of the Principal and Intereſt 
* of the within Bond, agreeable to the Tenor thereof, without 
* any Deduction or Abatement whatſoever.” 


| This Indorſement was calculated to make the Bond aſſignable 
abſolutely, and to prevent Meares from ſetting off what might 
be due in Account from Cox to him. 


On BY 22d of January 1777. Fenner advanced Money to 
Cox, upon an Aſſignment of theſe Bonds, and a Covenant from 
Cox that he had a good Title to aſſign, and would be a Surety 
for the Payment of the Money that ſhould be due thereon. 
Meantime the Ship failed for India, and returned back in May 


1778 to England, when the Plaintiff Fenner ſent a Meſſage by 


one Evans to the Defendant Meares, acquainting him with the 


Aſſignment, and requeſted Payment of the Money. Meares 


defired Time, and begged that the Plaintiff would not ſue him. 
But, ſtill delaying Payment, this Action was brought. 


It was objected at the Trial that this Action was not main- 


tainable, it being a Debt on a Specialty, But De Grey Chief 
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ner againſt Cox. 1 Mod. 113. There is no Inſtance in the 


ter on which the Action is founded. But if ſuch a general A, 
Sumpfit as the preſent be allowed for a Debt on a Specialty, 


by the Defendant that Joes has not been done; the only 


P. 13 Geo. 3. 


Juſtice held it well brought, and left the Damages to) J. . 
the Jury, who found for Principal 5 — SK | 

Reſpondentia Intereſt twenty Months at 111. ho 3 
Calendar Month = Fa 5 

Intereſt for the Detention, fince * Ship's 8 Arrival i in : 
 Englaps — — - = I er In 


£: nnd 17 


And now Hill * 4 Serjeants moved for a new Trial, 
m_—_ 


iſt. No general Indebitatus afſumpfit will lie, where the Debt 
ariſes on a Specialty. If, after the Aſſignment, Cox had receiy- 
ed the Money of Meares, Covenant might have lain for Fen- 


Books of ſuch an Aſſumpfit brought upon a Specialty: And it 
is held in Brett and Read, Cro. Car. 343. that it will not lie; 
though in confideration of Forbearance ſuch a Suit might well i 
be maintained. Same Point in Buckingham and Coftendine. Cro. 
Fac. 213. A ſpecial Action on the Caſe might have been good, 
ſtating the Circumſtances now ſhewn in Evidence; for then 
the Declaration would have given Notice of the ſpecial Mat- 


it would alſo lie againſt the Obligor in a Bond after Forfei- 
ture, for Money had and received to the Uſe of the Obligee. 


But, 2. Suppoſe the Action to lie, the Damages are exceſ- 
ſive; for the Aſſignee ought to recover no more than he ac- 


tually paid the Aſſignor, with commmon legal Intereſt there- 
on. And for this Hill cited Moſes and M*Pherlan in the King's 


Bench, P. 33 Geo. 2, Feltham and Terry in the * Bench, 


Qu. by Nares Juſtice. Suppoſe Meares had paid Fenner, and 
Cox bad brought an Action againſt Meares, might not he have 
pleaded Payment? Adair admitted he might; the Payment 
being made by the Authority of Cox. 


Davy and Groſe ſhewed for Cauſe, that it is not contended 


3 | * 
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Objection is to the For orm of the Action ; and the Court will 
not grant a new Trial contrary to Equity. 


dorſement is an Aſſumgſit by ſimple Contract, as much as if 
made on a ſeparate Paper, and after the Aſſignment had. 


Meares promiſes to pay any one to whom Cox ſhould aſſign; 


Return. 


Had any other Action been brought, it muſt have been an 
Action on the Bond, which would have defeated all the Pur- 
poſes of this Agreement. For then Meares might have plead- 
ed a Set-off or other Tranſaction between him and Cox, in 
whoſe Name ſuch Action muſt have been brought. For Fen- 
ner could not bring it in his own Name. And if Cox had 


been brought in the Name of the 2 which would 
have more em baraſſed the Matter. 


2d. As for the Damages and Intereſt, thoſe muſt purſue the 
Terms of the original Contract, which is now transferred to 
Fenner. | 


Blackſtone Juſtice (abſente Gould Juſtice.) As this is intirely 
a new Queſtion, and I cannot upon ſo ſhort a Conſideration 
foreſee all the Conſequences attending it, I ſhall avoid giving 
any deciſive Opinion upon it. I cannot, for nance upon 


Aﬀets of a Perſon deceaſed by thus turning a Specialty Debt, 
by Aſſignment, into a ſimple Contract. And from this Cau- 
tion, rather than from any great Doubt attending this particu- 
lar Caſe, I chuſe to determine it upon plainer and more in- 
diſputable Grounds, arifing from the Evidence before Us. The 
Promiſe made by Meares to Evans, upon his Return from India, 
is clearly an Aſſumpfit to Fenner. It would be a ſufficient Pro- 
miſe to avoid the Statute of Limitations. And the Aſſignment 
and other Tranſactions are fully ſufficient as a Conſideration 
to make that Aſſumpfit binding. Upon that Ground it is there- 
fore clear that a general Indebitatus afſumpfit will lie. 


„ Ty 


2d. 


beſides the re- iterated Promiſe made to Evans after Meares's 


been a Bankrupt (as in Fact he was) the Action muſt then have 


ſo tranſient a View, diſcern what Effect might be derived to the 


— 


But the Form of the Action is well conceived. The In- 
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2d. As to the Quantum of Damages, I think it perfectly 
right. Whatever would have been due to Cox is by the Aſſign- 
ment transferred to Fenner. He ran the ſame Hazard, and is 
intitled to the ſame Benefit. And I ſee no Reaſon why Meares 
ſhould be in a better Condition, merely becauſe his Creditor | 


is changed. 


2 2 


Nares Juſtice. I think this is a particular Promiſe to the 
Aſſignee, whenever any ſuch ſhould be. When therefore the 
Aſſignment is executed, the Money is demandable by virtue of 
that Aſſumpſit and of Conſequence this Action well lies, I 
agree with my Brother Ns in reſpect to the  Ruantum 
of Damages. : | 


De Grey Chief Juſtice At the Trial I gave an Opinion that 
in point of Law this Action was maintainable ; - and I have ſeen 
no Reaſon to change it. Were I now filent, it might be 
thought I had. But J am till fatisfied that the Action will lie, 
abſtracted of the particular Evidence, on which my Brother 
Blackſtone has founded his Opinion. Reſpondentia Bonds have 
been found eſſentially neceſſary for carrying on the Indian Trade. 
But it would clog theſe Securities, and be productive of great 
Inconvenience, if they were obliged to remain in the Hands 
of the firſt Obligee. This Contract is therefore deviſed, to 
operate upon ſubſequent Aſſignments; and amounts to a Decla- 
ration, that upon ſuch Aſſignment the Money which I have 


fo borrowed ſhall no longer be the Money of A, but of B 


his Subſtitute. The Plaintiff is certainly intitled to the Money 


intitled to the Money. 


in Conſcience, and therefore (I think) intitled alſo at Law: 
For the Defendant has promiſed to pay any Perſon that ſhall be | 


Rule for a new Trial diſcharged 


per tot Cur. 


The End of Hilary Term 19 Geo. 3. 1779. 


Falter 
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Falter Term 
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Brookes again/t Warren. 


N this Caſe, which was attended with a great Variety of 

Tricks and ſharp Practice in order to circumvent the De- 
fendant, who was an unfortunate Woman of the Town, it 
was clearly held by Gould, Blackſtone, and Nares Juſtices (abſente 
De Grey Chief Juſtice) that the Bail to the Sheriff had no Right 


to take the Defendant on a Sunday, in order to ſurrender her. 


Even on an Eſcape (if voluntary) this cannot be done. 
Rayner and Sharp, Cooke. 33. Featberſtonbaugb and Atkinſon, 
Barn. 373. | 1 5 

: The Defendant was diſcharged. 


Bail cannot 
take the De- 
fendant on a 
Sunday, in 
order to ſur- 


render her. 


Granger and another Aſſignees of Lloyd 25 F —_ | 


and another. 
PAIR moved for a new Trial, in this Cauſe; in which 
there had been a Verdict for the Plaintiffs. 


The Queſtion was on the Bankruptcy of Lloyd. And in 
order to prove the petitioning Creditor's Debt, only one 1/aac 

Surcombe was called, who had proved a Debt of his own to 
the Amount of 105 J. under the Commiſſion. Upon which 
it was objected that he was intereſted to 1 the Com- 
miſſion. In anſwer to which there was produced, . A Receipt 
given by Surcombe to Granger for 267, in: cn of 


Vol. II. 7 VI which 


A Creditor, 
having ſold 
his Chance of 
recovering his 
Debt, is a good 
Witneſs to 
ſupport a 
Commiſſion 
of Bankrupt. 
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| which Surcombe ſold TY aid Debt to a; and undertook : 


4 


to aſſign it, when required. 2. A Deed of Releaſe from Sur- 
combe to the Aſſignees and the Bankrupt of the ſaid Debt of 
105 J. Nares Juſtice, who tried the Cauſe at laſt Exeter Aſſiſes, 
thought this eſtabliſhed his Cm e. and admitted his 


Evidence. 


Adair now inſiſted, that there was ſtill a poſſible Intereſt re- 


maining in Surcombe, ſufficient to biaſs his Teſtimony ; for if it 


ſhould turn out that Lloyd was not a Bankrupt, Granger might 
recover back from Surcombe the 26 l, as paid without any Con- 
ſideration. > | | 


But by Gould and Blackflone, Juſtices, (abſente De Grey 
Chief Juſtice) Granger could recover nothing ; for he buys the 


whole Riſque of Surcombe's Debt, at Heſs than 5 s. in the Pound, 


and mult take his Chance for the Payment of it, whether by 
Dividend or otherwiſe. Therefore. 


Take nothing w the Motion. 


n Nightingale againſ Nightingale 
2. . = 
3 4 HER E being a . of Nonſuit, and the Coſts re- 
me E covered by the Defendant amounting to upwards of 10 J. 
= bs = De- | he brought an Action on this Judgment, and held the Plaintiff 
original ae. in the oliginsl Action to ſpecial Bail. On a Motion to diſ- 
ian rd ( | \ 
ante Charge the now Defendant on a common Appearance the Caſes 


he may hold to 
z30ecat Bail. 


Sh 


2 


1 


M. 


of Palmer and Needbam, 3 Burr. 1389. and Belither and Gibbs, 


T. 7 Geo. 3. 4 Burr. 2117. were cited, by which it appeared, 
that the Practice of the Court of King's Bench was, where the 


original Debt was under 101. but with the Coſts amounted to 


more than 10/7, in an Action of Debt on this Judgment not to 


hold to ſpecial Bail. But the Practice in the Common Pleas 
was otherwiſe. And in the latter Caſe Lord Mansfield is report- 


ed to have ſaid, he hadconferred with all the Judges, and believed 


the Common Pleas would alter their Practice, And it was ar— 
gued, that if the Defendant was not to be held to Bail, where 


Part of the 10 J aroſe from Coſts, @ fortiori he ought not where 


TL 8 


Eaſter erm 19 Geo..5.. C. 


6 


1275 


(as in the preſent Caſe) the whole Del aroſe from Coſts 8 


alone. 


But by De Grey Chief Juſtice and tot. Cur. No Inſtance has 


been ſhewn where 7475s Court has refuſed to hold to ſpecial Bail, 
where the whole or part of the Demand (upon which the Action 
upon Judgment is brought) ariſes from the Recovery of Coſts. 

But a Multitude of Cafes the other Way. And we ſee no 
Reaſon to depart from the Practice of the Court. Coſts reco- 
vered for a groundleſs Proſecution are as fair a Debt, as for any 
other Conſideration. And by Gould Juſtice. The Reporter in 
Belither and Gibbs muſt have miſtaken Lord Mansfield: For I 


was then a Judge in this Court, and remember no ſuch Con- 
ference. 


Rule diſcharged, without Coſts. 


Dearne again/? Grimp and others Executors. 


JJ AL KER moved that the Defendant might have Leave 
to withdraw his Plea of the General Iſſue, on Payment of 


Executor, 
having plead- 
ed Non A/- 


the Coſts occaſioned by the faid Plea, It was an Action of /ump/t, and a 


Afſumpſt e, and the Defendant had by Leave of the Court pleaded, 
1. The General Iſſue. 2. Certain Debts by Specialty, and 
non Aſets ultra. 5 


Davy for the Plaintiff oppoſed the Motion, unleſs the De- 
ſendant would conſent to pay Al the Coſts hitherto incurred; 
the Defendant, upon his own Shewing, having been hitherto 
in the Wrong. 


The Prothonotaries reported, that if the Cauſe had gone to 
Trial in its preſent State, and a Verdict had been found for the 
Plaintiff on the iſt Plea, and for the Defendant on the 2d, the 
Defendants muſt have been liable to Coſts de Bonis propriis. 
But if only the ſecond Plea had been originally pleaded, the 
Plaintiff (who muſt, at all Events have Judgment de Bonis Te 
tatoris cum acciderint) would only have his Coſts eventually 4e 
Bonis Teſtatoris. 


De 


1 


Specialty 
Debt ſuffi- 
cient to cover 
the Aſſets, 
ſhall be per- 
mitted to 
withdraw the 
frſt Plea, on 
Payment of 
the Coſts oc- 
caſioned only 


by that Plea. 
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De Grey Chief Juſtice. Any Delay to the Plaintiff occaſioned 


by the Executors will intitle him to recover Coſts againſt them 


de Bonis propriis. Cro. Car. 518. 1 Roll. Abr. 933. which 
ſeems to be the Ground of the Practice reported by the Officers 
of the Court. The Queſtion now is, upon what Terms the 
Defendant ſhall be permitted to withdraw his Plea. It is not 
a Matter of Right, but in the Diſcretion of the Court. The 
Plaintiff is now in Poſſeſſion of a Right to all his Coſts from 
the Executors, if he goes on and proves his Debt, which is 


admitted to be a juſt one. I ſee no Reaſon for depriving him 


of this Right; and am therefore of Opinion not to make the 
Rule abſolute without Payment of the whole Coſts hitherto 
incurred. 


Gan Juſtice, I am of a different Opinion. There has been 
no Delay on the Part of the Defendant, nor has the Plaintiff 
been put to any Colts (except thoſe occaſioned by the firſt Plea) 


beyond what he muſt have incurred to recover Judgment de 


Bonis Teftatoris. He muſt declare, muſt ſign an interlocutory 
Judgment, and have a Writ of Inquiry afterwards, before he 
could have Judgment to recover de Bonis Teſtatoris cum ac- 


ciderint. 


Blackſtone Juſtice. I am of Opinion with Brother Gould. 
No Caſe has been cited upon this Point, nor indeed could any 
Caſe occur till ſince the Statute of Queen Anne, which permitted 

the Pleading of ſeveral Matters. I conſider the two Pleas as one 
complicated one, containing Variety of Matter. In ſuch a Caſe, 
if the Defendant moves to ovens by ſtriking out ſome Facts, 
which he finds he cannot ſupport, the knows Courſe is, that he 
ſhall only pay Coſts occaſioned by. ſuch Amendment. And yet 
if he had gone on, and failed in proving his Plea, the Plaintiff 


would recover his full Coſts, and may therefore be as well ſaid 


to have acquired in that Caſe, as in this, an inchoate Right to 
all the Coſts of the Action. If the Plaintiff's extra Coſts are 


now paid, he is in Juſt the ſame Plight as if the Plea had not 


been put in; and 1s put to no other Expence in obtaining his 
Judgment, than he neceſſarily muſt incur, 


» Nares 
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Nares Juſtice concurred with Gould and Blacłſtone. No In- 
juſtice 1 is done to the Plaintiff, no Right altered by allowing this 
Amendment. 


Rule abſolute, on condition to bring no Writ of Error 
or Bill in Equity. | 


Nicol againſi Verelſt, and others. 


RE SPASS and falſe pride by James Nicol 
againſt Harry Verelſt Eſq; and eight others, for aſſaulting 
and impriſoning him at the Pariſh of Str. Mary le Bow in the 
ard of Cheap in the City of London for eight Months, un- 
lawfully and without any reaſonable or probable Cauſe, to the 
Plaintiff's Damage of 50,000 I. Pleas. 1. Not Guilty, and Iſ- 
| ſue thereon. 2. They plead the Statute of 9 & 10 V. 3. and 
the Charter of the 5th Sept. 10 W. 3. eſtabliſhing the Eaſt India 
Company and empowering them to trade unto and from the 
« Eaſt Indies, into the Countries and Parts of Afia and Africa, 
and unto and from the Iſlands, Ports, Havens, Cities, Creeks, 
© Towns, and Places of Aa, Africa, and America, or any of 
them beyond the Cape of Bona Eſperanza to the Streights of 
Magellan, where any Trade or Traffick of Merchandize was 
* or might be uſed or had.” And © that the ſaid Eaft Indies, 
* or any of the Places within the Limits aforeſaid ſhould not 


be viſited, frequented, or haunted, by any other of his Ma- 
And they further tay, that the Plaintiff being 


« jeſty's Subjects.“ 
a a Subject of this Kingdom was and was found in the Eaſt Indies, 
in a Country and Part of Ala within the Limits aforeſaid, where 
Trade might be uſed and had, not being lawfully authorized 
| thereunto, and had there been trading and trafficking contrary 
to the Statute in ſuch Caſe lately made and provided : Where- 
upon the faid Defendants, as Servants of the Eaſt-India Com- 
pany, and by their Command, did on the 16th of March 
1767 ſeize the Plaintiff in order that he might be ſent to 
England, and for that Purpoſe conveyed him to Calcutta in 
Bengal, where he was detained without any Opportunity of 


No Action of 
falſe Impri- 

ſonment wall 
lie againſt the 
Servants of 

the Eaft-India 
Company tor 
ſeizing in or- 
der to ſend to 


England, one 


who had bean 
a military Of- 
ficer in the 
Company's 
Service; but 
had reſigned, 
and was found 
trading in the 
territories of a 
foreign 
Prince, within 
the Eaſt Indies 
a: the Time 
of ſuch Sei- 
zure. 


ſending him till the 20th of December 1767, when he was diſ- 


charged, and took his F on board the NM Eafi-India- 


Vol II. 5 5 


man 
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man for England. z. They juſtify generally under the Statute. 


3 
And the lize Pleas to a ſecond Count in the Declaration. 


The Plaintiff replies, confeſſing the Incorporation by Statute 
and Charter, and as to the Reſidue De Igjuria ſua propria, &c. 


on which Iſſues were joined. 


This Cauſe came on to be tried by a ſpecial Jury in London 


before Lord Chief Juſtice De Grey at the Sittings after Jaft 


Trinity Term; when a ſpecial Verdict was found to the follow- 
ing Effect, with 5000 J. Damages, if the Court ſhould be of Opi- 


nion with the Plaintiff; vg. 


* 


That the Plaintiff being a natural born Subject of England, 
entered, in 1760, into the military Service of the Eaſt-India 
Company, in which he continued in the Eaſt- Indies till Augu/? 
1766, when he reſigned his Commiſſion and went to, and remain- 
ed at Calcutta till the 16th of November 1766, when he went 
into the Province of Oude, part of the Dominions of Sujah 41 
Dowlab, and traded there upon his own Account without any : 


Licence from the Company, but with the Leave of the Nabob. 


That, hearing the Governor and Council at Calcutta had given 
-Orders for arreſting him, the Plaintiff in the Beginning of 
March 1767 quitted the Province of Oude and went into the 
contiguous Province of [/ahabad; and being there found, the 
Defendants on the 1oth of March 1767, as the ſervants and by 
the Command of the Ea/?-India Company did ſeize the Plain- 
tiff in order that he might be ſent to England, and conducted 
him to Calcutta, being a proper Place for that Purpoſe, and 
detained him there, till the Plaintiff, before any proper Oppor- 
tunity offered of fending him to England, was on the 20th of 
December 1757, with his own Conſent, diſcharged out of Cuſ- 
tody, and afterwards took his Paſſage in the Norfolk Eafi-Tnaia- 
man for England. And they find, that previous to the Arreſt 
the Plaintiff had no Notice or Order from the Governor or 


Council to return to Europe. 


That by a Treaty between the Company and the Nabob Sujah 


47 Dowlab i in 1765 it was * That his Highneſs ſhall 
85 allow 
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ce allow the Engliſh Company to carry on a Trade, Duty free, 
<< throughout the Whole of his Dominions. That the Province 


of Bengal, Bahar, and Orixa, and alſo thoſe of Llababad and 


Ocude are Part of the Eaft-Tndies, and are Parts of Aja between 


the Cape of Good Hope and the Streights of Magellan; and that 
 Tllahabad and Oude were no Part of the Territories in the 
Poſſeſſion of the Company, but intirely independent of them; 
but are Places where Trade was and may be carried on. That 
the Company, as ſuch, carried on no Trade in Oude; but 
that their Servants and others, buying Goods at the Company's 
Sales within their Territories, carried them into Owde and elſe- 
where in order to diſpoſe of them; and ſuch of them as had 
the Company's Paſſes, called Du/tucks, were exempted thereby 
from all Duties payable to the Company, but not from the 
Duties payable in the Province of Oude or elſewhere. 


This Cauſe was argued laſt Term by Glyz for the Plaintiff, 
and Creſe for the Defendants ; and again in the preſent Term 
by Adair for the Plaintiff, and Walker for the Defendants. 


For the Plaiatif it was urged, 
iſt. That the Plaintiff was no Offender, by railing; in the 


Province of Owde, or being found in the Province of Ulaba- 


bad. 


2d. That the Company could not lawfully ſeize him in the 


Province of Tlahaovad, 


The Statute of the 9 & 10 IV. 3. c. 44. forbids only "EY 


ing Te and from the Ea/?-Indies, on pain of forfeiting the Ship 


and Cargo, and double Value, by ſuch as trade into "on —_ | 


ihe lame, 


The Statute of-the 5 Geo. 1. c. 21. means the ſame Thing, 
28 appears from the Preamble; and it muſt he allowed, that 
any Perſon ſound in the Eaſt- Indies without lawful Authority 
may be {cited to anſwer for his Offence; but what that Ot- 
fence is, is not altogether clear, 


2 | | | In 
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In the 7 Geo. 1 c. 21. The Word into is for the firſt Time 
divided into two Words; © trading in, to, and from the ſame,” 
is prohibited when contrary to the Laws then in being. And 


| eZ. z. makes it a PR to if any one goes or pins to, 


cs 


The Parliament Rolls have been ſearched from the 7 Geo. 1. 


downwards to ſee if the Word into had not been accidentally 


divided in the Printing [ Q. per Blackſtone Juſtice, Have you 
ſearched from thence upwards, to ſee whether the two Sylla- 
bles have not accidentally coaleſced, in the printing of the 5 


Ges. 1? Anſwered in the Negative. ] And in general it is fair to 
declare that they appear to be two Words, (in, to,) i in the Roll 


except in the Preamble to ” Geo. 2: . 


9 Ges. 1. c. 46. fee. 6. Mal it 5 Crime and Miſdemea— 


nor to be found in the Eaſt-Indies without Authority. Sed. 7. 


gives the Power of ſeizing. Sec. 8. directs the rect. 


3 Geo. 2. c. 14. recites Statute 9 . 10 V. z. with the Words 
in, 555 and {rom. 


17 9 1%. In its Preamble joins the Words in-to; | 
in ſect. 11. ſeparates them in, to. 


This being the rats of the ſeveral Statutes on the Subject, 
it is evident that trading in the Eaft-Indies was not prohibit- 
ed before 7 Geo. 1; and that and the ſubſequent Statutes, do only 
1 it, ſo far as it was then contrary to Law. 


Being found _ the Es Indies Se. without lawful Autho— 


rity we acknowlege to be an Offence under 9 Geo. 1. but con- 


tend, 1. That the Provinces of Owde and Ilababad are not 
within the Limits prohibited by the Act. 2. That the Plain- 
tiff was there by lawful Authority. 


The Limits are thus deſcribed by fc. 61. of Stat. 9 & 1c 
V. 3. © the Kaſt-Indies in the Countries and Parts of Afa 
% and Africa and the Iflands, Ports, Havens, Cities, Creeks, 
„Towns and Places of Ha, Africa, or America, or any of 

4 5 «« them 


$4 


the H— 


Eaſter Term 19 Geo. 3 GM 1281 


them beyond the Cape of Bona Eſperanza to the Streights of 
«© Magellan, where any Trade or Traffick of Merchandize i is or 
<* may be uſed, or had.” 


T * Limits may ſignify, 


1. The maritime Coaſts of the Con between the Cape of 
 Cood Hope and the Streights of Magellan. 


. Any inland Place where the Company has Factories or 
"Settlements, 


3. Any inland Place in, to and from which the Company, as 
a Company, has an eſtabliſhed Trade. 


4. Any inland F lace to while Goods of the Company are 
carried by third Perſons, . 


5. Any Place or Spot within the geographical Limits here 
ſpecified, to be aſcertained by two Meridians drawn from 
Pole to Pole, at the Cape and Streights therein mentioned. 
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This laſt would be a moſt abſurd Extent, including almoſt all 
A/ia, as high Northwards as Ruffa and Tartary, all Egypt and 
the Eaſt Parts of the Mediterranean, all Mexico and Peru, and 


great Part of the Colonies in North America. 
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The ath would be almoſt as extenſive; as the Commodities 


imported and exported by the Company are carried to every Part 
of the Globe. 


It is indifferent to the Plaintiff which of the other three Con- 
ſtructions is adhered to; for he was not {cited upon or near any 
maritime Coaſt, nor where the Company has any Factory or 
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Settlement, nor (as is expreſsly found by the Verdict) where the 
Company has any eſtabliſhed Trade. Therefore he was not 
found within the forbidden Limits. But, if ſo, yet 2. He went 
thither by lawful Authority, by a military Commitlion, and in 
the Service of the Company. And continued there /awfidlly ; 
for he had no Notice to quit previous to his Arreſt, no Sig- 
nification that his Remaining there was improper, as was done 
in the Caſe of Mr. Belts, And the Statute of 13 Geo. 3. c. 63. 

Vor. II. e fe. 
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= 32. (which reds, . after the iſt of 2 1774 it ſhall 
not be lawful for any Perſon diſmiſſed from the Company's Service, 
to carry on any Trade in the E/ Indies, without Licence of the 
Company or their Officers at the Preſidency where fuch Perſons 
ſhall rede for that Purpoſe) ſtrongly implies two Things ; ; 1, 
that ſuch Trading by a Perſon who came lawfully to India was 
not illegal before; and 2dly, That ſuch can only be commit- 
ted now, within the Limits of one of the Company's Pre- 


fidencies. 


2. As to the ſecond Point, the Power of ſeizing at Llababad. 
The Act muſt be conſtrued conſiſtently with the Rules of Juſtice. 
It is not in the Power of the Legiſlature, by the Law of Nature 
and Nations, to direct any Perſon to be ſeized in the Dominions 
of any foreign Prince. No Perton can execute ſuch Directions, 
unleſs by Fraud or Stealth. It muſt, in all reaſonable Con- 
ſtruction, be confined to our own Factories and Settlements. 
Accordingly it was not given to the Company, while merely Mer- 
chants, nor until they had acquired ſome Territory of their own. 


For the Defendants, it was inliſted, 


1. That by the Statute of 9 & 10 V. 3. the Legiſlature 
meant to reſtrain all Britiſb Subjects from interfering in any 
Part of the Eaſt-Indies, where any Trade or Traffick might be 
carried on. That the Subſcribers to the Eaft-Tndia Stock, for 
the Benefit of the Public, became thereby Purchaſors of the 
' Nation's Trade, and are not to be conſidered in the odious 
Light of Monopoliſts. That the Acts are in the Disjunctive, 
„ if any Man without lawful Authority, frequents, haunts, 
« trades or traſſicks, in any Part of the Laſt-lnaves,. he is cri- 
minal. If he puts himſelf in any one of the Situations there 
deſcribed, it is ſufficient. If a common Man goes thither, he 
becomes the Object of the. At; if a military Officer, going there 
under a ſpecial Authority, begins to trade, he alſo becomes it's 
Object. Notice is not requiſite; but, if requiſite, the Act of 
Parliament is Notice to every Britih Subject. He becomes cri- 
minal by not returning home by the firſt Ship after his Re- 
fignation. It appears by the ſpecial Verdict that he had Time 
enough ſo to do; but inſtead of returning he goes to the Pro- 
vince of Oude, and there eſtabliſhes a forbidden Trattic. He 

| | . 
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is therefore moſt clearly an Offender againſt the Acts, and as 
ſuch liable to be ſeized. = 


2. This Seizure may take place in any Part of India. The 
true Queſtion is not as to the Place where the Act may be ex- 
ccuted, but the Perſon upon whom. He is a Britiſh Subject, 
found and trading without Authority in India. The ſeizing 
him may (or iy: as? be an Offence by the Laws of Indoſtan; 
but by the Law of England (to which he now appeals for Re- 
dreſs) he was clearly liable to be ſeized. And, granting for a 
Moment, that the Company ſeized him without due Juriſdiction 
in Llababad, ſtill their Officers are not liable to anſwer here 
for ſuch Seizure, which was ſtrictly within the Spirit of the 
Engliſh Law. The Statute of 13 Geo. 3. is merely accumu- 
tative, except in one point where it gives a diſmiſſed Officer 
a Power he had not before, that of ſelling off his Stock before 
he departs from the Country. 


The ſecond Argument laſted two Days, on the latter of which 
tae Judges delivered their Opinions ſeriatim. 


De Grey Chief Raten 


The Queſtions upon this ſpecial Verdict are two. 1. Whe- 
ther the Plaintiff, by being and trading in Owae, acted againſt 


the Laws of this Country. 2. If fo, then whether the Com- 


pany had a Right to ſeize Bü! in 1/lahabad. 


As to the firſt, the Plaintiff objects, that he has not ated 
5 to the Prohibitions of the Legiſlature, which do not 
extend to any inland Country, or to the Dominion of any foreign 
Prince, where the Company in fact exerciſe no Trade. For the 
Act being to protect the Company's excluſive Trade, where there 
is no Trade carried on there needs no Protection. No Ob- 


jection is now formed to the Power which grants the Prohibi- 


tion. It is an Act of Parliament, which certainly binds all 
Britiſb Subjects, and differs this Caſe from the Diſpute in the 
time of Charles the ſecond, where the Prohibition flowed only 
from the ſuppoſed Prerogative of the Crown. The Queſtion 
is now only upon the Extent of this legiſlative Grant, and the 


Conſtruction of ſeveral Acts of Parliament, which have confined 
_ to 
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to the e India Company a Nate that was before (in point 
of Right) common to all the King's Subjects. 1 


India was a Country chan well LON to the Europeans, and 
in the 16th Century the Portugucſe made very great Settle. 
- ments there. When the Emperor Charles V. got Poſſeſſion of 
=— the Crown of Portugal, he neglected the Ea/t-Indies, on ac- 
| count of the new Views of Wealth and Territory that opened 

in the Veſt-Indies, and his Attention to the Politics of Eu- pe. 

Philip II. of Spain, his Son, loſt the Eaſ#-Indes intirely. The 

Dutch ſeized great Part of it; and other European Powers came 

in for ſome Share of the Spoils. Our India Company was firſt 

eſtabliſhed under Charles the ſecond ; had 150,000 Inhabitants 
under their Juriſdiction at that Period; and Interlopers in that 
Trade were reſtrained by a Judgment of the Court of King's Bench 
juſt before the Revolution. But as that Judgment was found- 
ed on the Exerciſe of a Prerogative, which many thought diſ- 
putable, it was thought adviſable (when the Public led them- 
telves of a Loan from the new Eaji-India Company) to re 
for its Eſtabliſhment and excluſive Privileges by an Act of Par- 


liament. 9 S 10 Will. 3. 


The Trade intended to be granted by this Act is the Indian 
Trade. It is not merely confined to the Navigation to or from 
the Coaſts. Without critically ſcanning the Import of the 

Words i and 20, it is clear that an inland Trade, in ſome 
Senſe, muſt be included in the Grant: At leaſt fo far as is car- 
ried on within our own Settlements and Territories. But even 
that Trade cannot be carried on without excluding Interlopers 
from trading in the adjacent Countries, ſo far as we have Power 
to doit. The Legiſlature meant to give all it could to the 
Company; all the Britiſb Trade to the Eo A-Indies. This is call- 

ed a Monopoly. Be it ſo. It is a ene eſtabliſhed by Par- 
liament. All diſtant Factories are Monopolies, ſo far as their 
reſpective Nations can make them ſo. Every Colony in the 

M eſt-Indies is, or is endeavored to be made, a Monopoly by the 

European Power that owns 1t. 


It is faid no Trade is ctrl on at Oude by the Company. 
I think otherwiſe. Trade zs carried on there within the Mean- 
| . ing 
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ing of the Act, 7. e. mediately, though not immediately. Our 
Goods are carried there, and theirs are brought to Calcutta. 


Not to mention the Treaties ſubſiſting between the Nabob and 


the Company, expreſsly for the Purpoſe of regulating the Com- 


pany's Trade, through all brs « Dominion of which Oude is cer- 
tainly a Part. 


An Objection has alſo been formed from the apparently ab- 
ſurd Extent of the Limits preſcribed by the Act for this ex- 
cluſive Trade. Theſe probably were founded on and bear an 


Analogy to the famous Deciſion of the Pope between the Spaniarde 


and Portugueſe; who drew an arbitrary Line ſomewhere in the 
Atlantic, and gave all the Countries on one Side to Spain, and 
on the other to Portugal. Neither He, nor the Britiſb Par- 
liament, attended nicely to geographical Conſequences. I take 


the Meaning of the Legiſlature to be, that the Company ſhould 


trade exclufively to all Places beyond the Cape of Good Hape. 
Taking that for the Locus @ quo, the Limits will extend to all 


maritime Countries which may be reached by failing Eaftward 
till you arrive at the Straits of Magellan. There is therefore 


no Occaſion in this Action to determite whether Egypt, Perfia, 
North America, &c. are within the Limits; for the Province 
of Oude is clearly within the Rule of being acceſſible by the 
Cape of Good Hope. The Plaintiff is therefore an Offender, by 
being found in the Province of Oude, within the Limits pro- 
hibited by Parliament. | 
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2. The ſecond Queſtion EP PS two Points, 1ſt. Whether | 


the Plaintiff was liable to be ſeiſed at all by the Company or 


it's Officers. 2d. Whetherthoſe Powers of ſeizing can be exer- | 


ciſed in a foreign Country. I ſhall conſider the ſecond firſt, 
being in my Opinion very clear and ſhort. The Grant is, to 


. exerciſe thoſe Powers within theſe Limits generally, 1. e. as muſt 


neceſſarily be underſtood, ſo far as, and when you can. This 
may be done either by Leave of the Country Powers, or by 
hazarding their Diſpleaſure. Many Acts of Juriſdiction (as 
Commiſſions to examine Witneſſes, &c.) are every day execut- 
ed in foreign Parts, either by Permiſſion or clandeſtinely. But 
in either Caſe they are valid here at Home, and. fo conſidered 
by our Courts. In the preſent Caſe, the Nabob does not com- 


Vo r. II | | 7 5 Plain | 
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plain of the Breach of his ſovereign Power, but an Engl; iſh 
Subject who is there attached for the Breach of an Engli ſh Law. 
The Injury, if any, is perſonal ; and this Action is for per- 
ſonal Damages. To which the ſhort Anſwer is, the Company 
had a Right to ſeize you wherever they could find you in 
India, and therefore by our Law, to which you appeal for 


Juſtice, you have received no Injury.. 


This brings on the other Point, Whether the Plaintiff was 


in ney. a Situation ac made him the Obje& of Seizure. 


The Act of 1698 prohibits . any Engliſh Subject to 


trade in or to the Eaſt-Indies, unleſs by Leave of the Com- 


pany, and gives a F orfeiture of Ship and Cargo and the double 
Value. It contains therefore 1ſt. a general Prohibition, the 
Breach of which is an Offence, and puniſhable by Indictment. | 
The Sanction in the Charter is expreſſed to be on pain of the 


King's Diſpleaſure. 2. A particular Penalty ſuperadded. No- 
| body can doubt but that the Tranſgreſſion of an Act of Parlia- 


ment is an Offence by Law. Then come the Statutes 5 Geo. 1. 
and 9 Geo. 1. and give the Company a Power of ſeiſing any 
Perſon being in the Eaſi-Indies n to . 


But it 1s urged, that the Plaintiff had a . Authority to 
go there, being a military Officer employed by the Company. 


True: But he voluntarily gives up that Authority, and re- 


duces himſelf to a common Man. When he has quitted the 
Character that protected him, the Law operates upon him, as 
en any other Perſon. 


It is ſaid, he muſt have reaſonable Time for Departure. 


That Point is not now in Iſſue. But it appears by the ſpecial 


Verdict that he had a reaſonable Time. He ſtaid three Months 


at Calcutta, and then departs not for England, but for Oude. 


To go to Owde from Calcutta is the ſame as if he had gone 
from the Thames. Both are directly contrary to the Proviſions 
of the Statute of the 7 Geo. 1. 


As to the new Proviſion in the 8 I 3 Geo. 3. it does 
not follow, that becauſe a new Declaration is made that an 
| Action 
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Action 18 -unlewwfol. it was. therefiire lawful Laine: It only ws 
that the Matter, till diſcuſſed, was ſuppoſed to be doubtful. 


On the Whole therefore I think that „ muſt be for 


the * 


Gould Juſtice of the ſame Opinion with Lord Chief Juſtice, 


who has gone ſo fully and clearly through the Caſe, that it is 
unneceſſary to add any thing more. I ſhall only ſay, that I 
think the Prohibitions of going to or trafficking extend to the 
Provinces of Oude and 1/ahabad, becauſe they are Part of the 
Eaſt-Indies. The Power of Seizure, as well as the Offence of 
being in the Eaſt-Indies without Authority, was I think fully 
ſettled by the Judgment of this Court in Bolts and Purvis, Tr. 


15 Geo. 3. which was a much ſtronger Caſe in favour of the 
Paintiff than this is. | 


Blackſtone Juſtice of the ſame Opinion. I ſhall not attempt 
to go over the ſame Ground which has been ſo fully cleared by 


Lord Chief Juſtice. Shall only obſerve, that declaratory Sta- 


tutes do not prove the Law was otherwiſe before, but rather the 


| Reverſe. Wales and Berwick were as much Parts of the King- 


dom of England before the 20th of Geo. 2. c. 42. as ſince. 


That the Trade granted to the Eaſt-India Company means 


the Inland Trade, as well as mere Exports and Imports, has 
been always underſtood: and appears more eſpecially from 
| fe. 11. of Statute 17 Geo. 2. c. 17. copied from 3 Geo. 2. 
c. 14. which gives a Forfeiture of all Goods of Interlopers, 


acquired, trafficked, or adventured, within the ſaid Eaſt-Indies f 


or Parts aforeſaid. 


To the five Interpretations given by the Plaintiff's Counſel 
of the geographical Limits of the excluſive Trade, we may add 
a fixth, which will clearly include the Provinces now in 
Queſtion ; wiz. © Any inland Place capable of Trade and in 
«© which the Company by Treaties with the Country Powers 
* had a Right to exerciſe a free Trade.” 


The ſuppoſed Abſurdity of the . Limits taken in 


their full Extent, is not now before the Court. They are 
originally 


Orem 
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originally to "SY found in the Charter of the 3d of April 


13 Car. 2. 1661. and were thence tranſcribed into the Statute 


5 the 9 & 10 W. z. and all ſubſequent Acts and Charters. The 


Limits of the African Company by a Charter of about the ſame 
Date, in 1662, extended from the Streights of Gibraltar to the 


Cape of Good Hope. The Limits of the India Company take it 


N. B. The 
Scath-Sca 
Company was 
excepted by 
the Statute 
5 Geo. 1. 


up from that Point, the Cape of Good Hope, and extend Eaſiward 
to the Streights of Magellan. The African Trade was protected 
by an Act of the fog! Seſſion 9 & 10 V. 3. c. 26. as eſta- 
bliſhed the new India Company. But it is to be remarked, 


that the Deſcription of the Places of the Indian excluſive Trade 
conſiſts of two Branches; 1. The Eaft-Indies, in the Countries 


and Parts of Afa and Africa. 2. The Iſlands, Ports, Havens, 
Cities, Crecks, Towns and Places, not only of Alia, and Africa, 
but alſo of America, where Trade may be uſed, beyond the 
Cape of Good Hope to the Streights of Magellan. The firſt 
Branch or the Eaft-Indies comprizes the two Peninſulas of 
Indoſtan, Eaſt and Weſt of the Ganges, and the Iflands ſcattered 
in the Indian Ocean. It is deſcribed to be ſituated in Afa and 


Africa, in order perhaps to take in the African Coaſt which lies 


to the Indian Ocean, but certainly to take in the Iſland of Ma- 
dagaſcar, which the Geographers reckon to be Part of Africa. 
We have now only to conſider this firſt Branch of the Limits, 


for both Ode and Llababad are notoriouſly Part of the Eaſ?- 


' Tadies, and are ſo found to be by the ſpecial Verdict. 


When the Company ſeize an Interloper within the 2d Branch 
of the Deſcription, v2. in any other Part of Africa, Aſia, or 


America (not being Part of the Eaſft-Tndtes) it will then be 


time enough to ſolve the geographical Difficulties, raiſed by 
the Ingenuity of the Plaintiff's Counſel ; and to determine whe- 
ther the Limits ſhall be marked by two Meridians drawn from 
Pole to Pole, and fo take in Smyrna, Egypt, Ruffia, and North 
America; — or whether they ſhall only extend to Perſia, 
China, and ſuch other maritime Countries as may be ſailed to 


Fafter paſſing the Cape of Good Hope, and before Arrival at the 


Streights of __— 


Nares Juſtice. Of the ſame Opinion. Would not repeat the 
former Obſervations, but could not but remark that in one 


of 


I 
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of the Acts of Parliament, the prohibitory Words are * unto 
6. and from and into the Countries, Places, &c. 


Judgment for the Defendant. 
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Hall 490i Dracord and others, ge 4. 1152. 


N a Motion for a new Trial, De Grey Chief 1. & Dealer in 


Spirits, hav- 
reported, that this was an Action of Treſpaſs, tried at ing a Permit 


Guildhall at the Sittings after laſt Term, againſt ſome Exciſe — 7 


Officers for ſeizing four Caſks of Britiſb Spirits as forfeited. 2 
Nu f N Orteits tne 
| | whole Quan- 


- It appeared in Evidence, that on Saturday the 19th of April Fi 
1777 one William Parker, the Exciſe Officer at Briſtol, grant- of the Tranſ- 


5 : | tion 1s not 
ed a Permit . for Hall and Son of London to receive four Caſks Matter of In- 
of Britiſh Spirits, 420 Gallons, part of the Stock of James 9 by a 

Jury. 
% Croſt, of which an Account had been * and Duties charg- 5 


* ed, In force for ten Days.“ 


That in the Bill of Parcels of the ſame Date, four Caſks of 


Spirits, 110, 106, 112, and 110 438 — are ſpecified 
as ſent from Croſs to Hall. 


On Monday the 21ſt of April Crofs applied to the Carrier to 
take the Caſks to London, but he had not Room. On Thur 
day the 24th of April he undertook to carry them the next Day; 
and they were ſent on Friday the 25th, and arrived at the Three 
Cups in Bread- Street on Wedneſday the zoth of April at three in 
the Morning. The Defendants came there and gauged the 
Caſks the ſame Morning, which they found to contain 450 Gal- 
lons, and accompanied them to Hall's Warehouſe ; where they 
told his People not to meddle with the Caſks, but did not ſet 
any Mark upon t them. On the 2d of May they came to Hall 
again, and told him to do nothing with the Caſks, till they had 
laid the Matter before the Commiſſioners; but before this a 
Servant of the Plaintiff had lowered the Spirits as uſual, our 
Sale. 


On the PE of May the Officers made Seizure of the fon 
Caſks, ſo lowered, and on the 12th of May the Plaintiff was 
Vor, II. 0 {ſummoned | 
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| ond to the Exciſe Office, where the Caſks were + condernnel 
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as forfeited. 


„ By the Statute of 6 Geo. 1. . 21 fe. 13. Spirits 
ſhall not be brought into the Warehouſe of any Dealer, 
without Notice to the Officer of Exciſe, and producing 4 
Certificate that the Duties on 4 ſuch Spirits have been 
paid, or that it was part of the Stock of ſome other 
Dealer, of which an Account had been taken, and ex- 
preſſing the Quantity and Quality, and where the Duty 
was ſo paid, on pain of forfeiting the Spiritæ ſo brought i 2 
and the Catks 9 the ſame. 


Sect. 16. Officers at the Regal of the Sellers are to give 
ſuch Certificates gratis, to ſatisfy the Officer of the Place 
to which the Spirits are carried that it was part of fuch 
Stock, to prevent a Seizure. 


Sect. 17. No Spirits, exceeding one Gallon, ſhall be re- 
moved without ſuch Permit or Certificate, on pain of For- 
- feiture with the Caſks, Sc. 


By Statute 10 Geo. 1. c. 10. eck. 16. In Permits or Cer- 
tificates for removing Coffee, Tea and Chocolate, the Of- 
ficer ſhal] expreſs and limit the Time for which the ſame 
hall continue in Force. mo 


By the Statute of 11 Geo. 1. c. 30. ſeck. 10. To prevent 
the fraudulent Taking out of Permits to remove Spirits, 
Tea, Ec, and not in fact removing them, but making uſe 
of ſuch Permits to protect Commodities chadeftinely'i im- 
ported it is Enacted, that the Commodities ſhall be 
! or the Permits returned, within the Time li- 
mited; on Forfeiture of the treble Value of every Gallon 
of Spirits, and every Pound of Tea, &c. not fo removed. 

And if the Permits are not returned, and there ſhall not 
. Appear a ratable Decreaſe in the Stock of the Dealer to 


anſwer ſuch Removal, he ſhall forfeit the Value of the 


Commodities ſo permitted to be removed, and not re- 
moved as aforeſaid. | 5 


The 
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The Chief Juſtice left it to the Jury to determine whether 


this was a fair Tranſaction according to the Courſe of Trade, 
who found that it was ſo, and therefore gave a Verdict for the 
Plaintiff. e L454, 166 


Groſs for the new Trial ſabe that this was not Matter 
to be left to a Jury; the Goods being clearly forfeited by Law ; 


diz. by ſect. 13. of 6 Geo. 1 (made to prevent fraudulent Ad- 


ditions upon the Road) if the Seiſure was made at the Plaintiff's 
Warehouſe, and bye. 17. if the Seizure was in Subſtance made 
at the ThreeCups: the Caſks in both Caſes containing 4o Gallons 
more than is expreſſed in the Permit, and the inis itlelf being 


expired. 


Walker for the Plaintiff inſiſted, that the Act, for granting 
Permits for the Removal of Spirits, does not authorize any Li- 
mitation in point of Time, fo that no Seizure could be juſtified 
on that Account. That the only Permit directed to be uſed in 


ſuch Caſes relates to the Vendor, or Perſon ſending the Goods; 


and his Inaccuracy or Delay ſhall not prejudice the Buyer or 


Perſon to whom they are ſent; eſpecially one who is found by 


the Jury to have acted fairly and deco to the Courſe of 
"Trade. 


After a few Days Deliberation, De Grey Chief Juſtice deli er- 


ed the Opinion of the Court. 


The poſſible Hardſhip that might have attended this Caſe in- 
duced me, at the Trial, to leave the Matter to the Jury, with 
Directions to conſider whether it was a fair Tranſaction, and 
according to the Courſe of Trade. On mature Conſideration, 
and Conference with my Brethren, I am now convinced thoſe 
Directions were wrong. There can be no diſcretionary Power 
lodged in the Jury, to determine upon equitable Circumſtances, 
but they muſt in theſe Caſes adhere to the Letter of the Rule. 
The Revenue Laws are Laws of Jealouſy, founded upon and 
calculated to meet with ſuch Frauds as have frequently occur- 
red. And the Law for the Jury muſt be the fame as the Law 
. for, the Officer; elſe the Officer muſt act by one Rule and be 
judged by another, If in the preſent Caſe the Law ſeems hard 
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upon the Trader tis owing to his own Neglect. For, though 
this Permit does not- tally with the Goods removed, he might 
have had another that would. An Opening is here left for 
Fraud, and though the Jury have found that no Fraud' was in 
Fa& committed, that Inquiry was made without Authority, 
No Latitude was intended by the Law. Where ſpecific Quan- 
tities or Meaſures are preſcribed, the Letter of the Rule muſt 
be adhered to. All Queſtions of Fairneſs or otherwiſe are out 
of the Caſe. What and how minute a Quantity ſold ſhall make 
a Man a Retailer, how much Tea or Coffee ſhall be ſent 
without a Permit, the Dimenſions of Caſks in certain Caſes, 
the Tonnage of Shipping, &c. are all Matter of poſitive 
Law, and muſt be preciſely complied with. So as to Place or 
Diſtance, upon the Hovering Act and the like. There is no 
Room to open the Caſe and decide upon the Fairneſs or other- 
wiſe of the Tranſaction. That would be to introduce a new Cri- 


terion, a vague and uncertain Rule. We are all therefore of 


Opinion that this Caſe ought not to have been ſo left to the 
Jury. 


Upon the ſtrict legal Facts it comes out, that 450 Gallons 
were in Fact removed, and the Permit is only for 420. The 


very Bill of Parcels is for 438, which ſhews that more was 


knowingly removed than was inſerted in the Permit. This gave 
an Opening to remove Spirits that were clandeſtinely made, or 
to fill up the Caſks upon the Road with Spirits that had not 
paid Duty. One Gallon fs allowed for Inaccuracy, in- like 
Manner as One Pound of Tea, but nothing more in either 


Caſe. If more is removed it is liable to Seizure, and it was (we 


think) duly ſeiſed in T ranſitu at the Three Cups. The allow- 
ing it to be carried home in the Preſence ef the Officer, and 


ſuſpending every thing till Advice from the Commiſſioners, was 


Matter of Civility and Accommodation, and ought not to pre- 
jodice the Defendants. £ | ; 


A Queſtion was moved, whether the WV hole mould be for- 
feited, or only the Caſk containing the ſurplus 30 Gallons. 
We think it is one intire Quantity, ſo conſidered in the Per- 
mit and Bill of Parcels; Suppoſe the Whole had been in Bot- 


„ 1800 in Number ; ; thall only the EI Bottles, 120, be 
forfeited ? 
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 Farfeited ? The Fraud would be then {o little hazardous, as to 
| e, very frequent. 


101 


There is no Occaſion to give any Opinion at preſent, whether 


there. is any limited Time to be inſerted in theſe Permits ; the 


Forfeiture having clearly incurred upon other Grounds. 


Rule for a new Trial without Coſts made abſolute. 
Luke again Harris. 


Summons is 


magnam Aſſiſam eligendam, was ſued out, teſted by ah Lord Hae 


Chief Juſtice the 12th of February 1779, requiring the Sheriff of end. 


magnam i- 
Devon © to cauſe four Knights to be ſummoned to be before jan at gy 


the Juſtices of Aſſiſe for that County on Monday the 15th of © Fe 


T* this Caſe (ſee fol. 1261.) a new Writ of Summons, ad If a Wit of 


«6 March then next at the Caſtle of Exeter, to make Election Aſſiſe, the 
* (upon Oath) of the Grand Aſſiſe: Returnable Quinden. Paſeh. any 


not upon Mo- 


following. When the Sheriff returned that he had cauſed A. B. _ = quaſh 
C. and D, four Knights, &c, to be ſummoned as he was com- des 


manded ; and that they did at the ſame Time and Place Mon TR 
be ſo tried, or 


their Oaths ele& themſelves and twenty others (naming them) only at the 


twenty-four good and lawful Men, to make Recognition of the 7 — _ 


grand Aſſiſe aforeſaid, &c. 


Ghyn and Groſe now moved to quaſh the Writ of Summons 
and the Proceedings thereon, not upon any Objection to the 


: Form of the Writ, but becauſe (as they alleged) a Writ of 


Right could not be tried before the Juſtices of Aſſiſe, but only 
at the Bar of the Court. 


| Walker ſhewed Cauſe; a the Court (alſente De Grey 
Chief Juſtice) thought that ſuch Want of Juriſdiction, if the 
Objection was well founded, was Matter to be alleged on a 
Writ of Error. They therefore refuſed to quaſh the Writ of 
Summons, but | : | = 


Diſcharged the Rule. 
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. ITS T- 2185 EL 175 12 7 the argued by Walker for 
a Subject, M Neige o infiite — by the expreſs Words of 


Dif. though not the Statute 33 Hen. 8. c. 39. the King's Debts ſhall only have 


completely 
e, i 4 the Force and Midiy of a Statute Staple; and by the Rule 
* to the King's Of Law, 4 Reh. 59. 6 Rep. 45. a Statute Staple ſhall not be 


. p FR preferred to a Judgment. That it has been always underſtood 


out poſterior 


to the Judg- that an Extent is to be poſtponed to a Judgment. Hardr. 27. 


ment. 


2 5 2 Roll. Abr. 159. Parker. 260, 262. 


 Groſe for the Defendant argued, that by the common Law 
; the King's Debt had an unlimited Priority in Execution before 
os 7 30 a, that of the Subject; and that the Statute of Hen. 8. only re- 
| Q ſtricts the Prerogative, in the particular Revenue Courts erected 
fie SY 0 and mentioned by that At. And for the Priority of the King's 


* AGO. 


N Debt, he relied on what is collaterally ſaid by Parker C. B. 
2 . 4 in the King and Cotton. Park. 126. and on the Caſe of the 
| ; ** and Baden. Show. P. C. 72. | 


On the laſt Day of the Term Geuld Juſtice 8 the Opi- 
nion of De Grey Chief Juſtice (who was preſent at the Argu- 
ment), Bimſelf, Blackſtone, and Nares Juſtices, that in this Caſe 
the Extent did not take place of the Execution, the Tyog 

- Suit being commenced after the JOE 


The . was of Eaſter Term 1777, not ſtated on what 

Day it was ſigned, but certainly previous to the 18th of April, 
when the Fieri ſacias was ſued out. The King's Suit com- 

« menced on the 24th of April by the Fiat of Baron Hotham, 
which is the true Commencement of the Suit. Gilb. Rep. 222. 


This Opinion being grounded on the Statute 33 Hen. 8. 
c. 39. it will be proper to conſider, 1. The Act itſelf. 2. The 
Authorities on which this Interpretation is built. 


1. King Henry VIII. about the 21ſt Year of his Reign ap- 
pears to have formed a Plan to regulate the Receipt of his Re- 
Eg | venue, 


1 
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venue, in an eaſier Manner than by carrying the Whole through 
the Courſe of the Excheguer. For this Purpoſe ſeveral new 
Courts were erected, or old ones new regulated, viz. (beſides the 
Court of Excheguer, and Duchy Court of Lancaſter) the Court 
of Augmentations, of Firſt Fruits, of Wards, and laſtly by this | | 
s of 33 Hen. 8. the Court of Surveyors General. To 4 S mak : CRM 
modify and regulate theſe Courts is the principal Object of this 
Statute, which contains beſides a few general Rules and Amend 
ments of the Revenue Law. About fifty Sections of this Sta- — * Alus. 
tute are now intirely obſolete, by the Abolition of the ſeveral WY wn A * 
Courts to which they relate. About twenty-five more affect ” 2M 
GM 


only the King's s Auditors, Collectors, and other Revenue Of- 
ficers, or. the Proceſs in the Exchequer and Duchy Courts, 


which have ſurvived the other four ; - theſe Proviſions being « ori- 
ginally adapted to them all: Such in particular as . 79; uſual- 
Iy called in the Exchequer the Statute of Equity, and which em- .\ 
powers the Judges to admit any Matter of Equity in diſcharge 
of any Debts to the King. About ſeven Sections only. (Ce. 


50, 74. 75, 76, 77, 78, 80) contain general Proviſions; ex- 


tending to all the King's Subjeds, and are applicable to all the * — 
King's Courts, as well as to his Courts of Revenue, where the 295. Dyer. 
STbjedt of them falls under Confideration. Indeed it would —— 
be abſurd to have one Law prevail in the K#ng's Bench and 
Common Pleas, and another in the Exchequer and Duchy, with 
regard to ſuch Queſtions as the preſent, the Priority of the 

King's Debts before thoſe due to a Subject. = 


© : | q i 


The preſent Clauſe 2 74. enacts, that the King's Suit or 
Proceſs for Recovery of his Debts, ſhall be e before 
the Suit of any other Perſon. And that the King ſhall have __ 
ſirſt Execution againſt any Defendant for his ſaid Debts, before // 
any other Perſon. So alrvays that the King's ſaid Suit ſhall 7 

be talen or commenced or Proceſs awarded for the ſaid Debt 
at the King's Suit, before Judgment given for the ſaid other 
« Perſon or Perſons.” The former Part of this Clauſe is decla- 
| tory of the old Prerogative Law, the latter 1s a new Reſtriction 
of it, fo that it ſhall not take mm after Judgment given for 
the TIS; | | 


r © * 
5 * 
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ad. As to Authorities. String ſellow's Caſe, Dyer 67.6. may 
be admitted to be Law, as was. ſtrongly held by Chief Baron 
Parker, in The King and Cotton, Park 125. It was merely an 
Extent on a Statute. _Staple, not an Execution ion on a Judgment. 
And the Property remained in the Defendant, or at leaſt in 
Cuſtodid Legis, till Liberate made to the Plaintiff. The King's 
Prerogative might therefore. be well allowed in that Caſe, with- 


out having any 1 on this. 


In Lechmere and Thoroughgood, it appears by Comb, 123. and 


3 Mod. 236. that firſt Herbert and then Holt were clearly of 


"Opinion, that after Execution begun but not completed (and of 
courſe after Judgment ſigned) the King's Extent came too late. 
This Caſe is a little obſcure, ariſing from it's being reported 
only piecemeal and in different Books. But with ſome Atten- 
tion it will be found to be clear and conſiſtent by reading the 


\ ſeveral Parts of it in order of Time; as they occur; vi. the 
Pleadings 2 Fac. 2. 2 Ventr. 159. 1ſt Argument 4 Fac. 2. 


3 Mod. 236. 2d Argument and Judgment 1 W. & NM. Comb. 
123. 1 Show. 12, and a ſubſequent Action between the fame 


Parties in Effect, in the Common Pleas, viz. Lechmere and 7 op- 


lady. * Ventr. 169. 1 Show. T9: 


In Attorney General and e Harar. 23. It was held by 
the Court of Exchequer, that where there was a Judgment and 
an Execution by Elegit, a Debt of the King prior to the Judg- 
ment, but the Proceſs thereon ſued out after it, ſhould be poſt- 
poned to the Judgment. And from theſe Authorities Lord Chief 


Baron Comyns in his Degef.. II. 538. collects this Doctrine, that 


if Execution be upon a Judgment againſt the King's Debtor, 


e and before a Venditioni exponas an Extent comes at the King's 


Suit (Which is the very Caſe at Bar) thoſe Goods cannot be 


* taken on the Extent.” And this Opinion is alſo ſupported by 


262, 


The King and Dickenſon. 1692. reported by Sir Thomas Parker 


Poſtea to the Plaintiff. 


Waraker 
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H E Court upon Motion; and Cauſe 3 ſet aſide Defendant 


- Judgment ; ; the Warrant to confeſs the ſame being ae Ruit“ 


executed in the Preſence of no Attorney for the Defendant, ex- of the Blr 
es | at the Houſe 


cept a Perſon who witneſſed the Warrant as ſuch, but was of the Officer | 


recommended to the Defendant by the Plaintiff, and in reality OO | 


was an Agent for the Plaintiff: the Defendant, at the Time of rege — 
| | | rity to the 


executing, being a Priſoner within the Rules of the Fleet, and Warden, is 
ſo far a Pri- 


lodging at the Houſe of the Plaintiff; who was the Officer that eee. 


had originally arreſted him, but, finding him to be a young: cannot exe- . 
cute & War- 


Man of good Connexions, had deen Security for re ha 

to the Warden of the Fleet; and had entertained the De- = 10 is 3. 

fendant at his Houſe for ſeveral Months, where he run ment without 
tie Preſence 


up an N Bill, for which the Warrant of Ty jo" ater + 


s given. really his own 
NE" M0 Attorney, 


* Ie vere e 5 5 # 4 , 
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The Court conſidered this Lodging at the Plaintiff's Houſe 

to be in the next Degree, if not quite equivalent, to cloſe 

Cuſtody; as the Plaintiff could at any Time deliver up the 

Defendant at an Hour's Warning to the Cuſtody of the War- 
den of the Fleet. 
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of a void No- 


Trinity Term 


wo Geo. 3 1779. 


Tyte, Aſſignee of Smith againſ/ Steventon. 


| (Continuance + ALKER moved to ſet aſide the Verdi& obtained by the | 
"tice of Trial Plaintiff in an Action on a Bailbond, for want of due No- 
may operate tice of Trial. There was a four Days Notice of Trial 
as a new No- 
zice, if given given for the Sittings.in Term, which was irregular ; and there- 
_—_ upon the Plaintiff gave an eight Days Notice, purporting, that 
the Notice of the Trial of this Cauſe was continued till the 
Sittings after Term. And it was infiſted, that the firſt Notice 
being a Nullity, it could not be continued, but that a. freſh 
Notice ſhould have been given. A Continuance will not help 


a bad Notice. Jacob and Marſh. Barn. 7. 


Davy and Adarr, for the Plaintiff, admitted that a Notice 
originally defective in point of Time, cannot be eked out by a 
Continuance ſo as to turn a four Days Notice into an eight 
Days Notice, by the Addition of four more Days; but they 
contended, that this Continuance being given the loth of May 
for Trial on the 18th was in itſelf a ſufficient Notice of Trial. 
Beſides the Defendant has wawed the Objection, by giving 
on the 8th of June a Rule to tax Coſts upon this Verdict. 


Gould Juſtice. The firſt Nogce 18 a Nullity, and therefore 


not capable of a Continuance. But the ſecond is a good ſub- 
ſtantive new Notice, and gives full and complete Time to pre- 

pare for Trial. I alſo look upon the Rule to tax Colts as a 
Waiver. LE | 


| Blackſtone 
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Blackſtone Juſtice. There is no ſettled preciſe Form of No- 
tice required, Sufficient, if it apprizes the Defendant with 
Certainty, that the Plaintiff means to proceed to Trial. 
indifferent, whether he ſays I renew or I continue the former 
Notice, provided there be ſufficient Time according to the Rules 
of the Court. I therefore think this is in itſelf a new and a 
good Notice. The Caſe in Barnes is a ſingle Authority unſup- 
ported by any ſabſequent Caſe for now forty-four Years. The 
Idea of continuing Notices aroſe from the Rules of 1654, which 
allows a Plaintiff who has given Notice of Trial at one Sit- 
ting, but finds himſelf unprepared, to give freſh Notice for 
the next Sitting, though the intermediate Time ſhould be leſs 
than the Rules of the Court require upon an original Notice. 
But the Word continue is not to be found in the Rule: So that 
it is not a technical Term, but a mere colloquial Expreſſion. 
| I give no Opinion as to the Waiver, as I find the Officers of 
the Court have ſome Doubts about it. 


Nares Juſtice of the ſame Opinion. It is not uncommon to 


It 1s 


conſtrue the Rules of 1654 according to the Spirit, and not the 


Letter; as in the Caſe of Rules to plead, Sc. I think this a 
good original Notice; and alſo that the Objection (if any) 
has been waived. De Grey Chief Juſtice abſent. 


Rule diſcharged, but without Coſts. 


Aylett againſt ] ewel Executor. 


IN an Action of Aſumpſit againſt the Executor of Samuel 
Foote Eſq; he pleaded two Judgments and non Aſſets tra, 

to which it was replied, that one of the Judgments was frau- 
dulent, and that there were ſufficient Aſſets beyond the other, 
on which two Iſſues were joined, and tried at the Sittings in this 
Term at Weſtminſter before Blackſtone Juſtice, when the Jury hav- 
ing been out a conſiderable Time and not likely to agree, he ad- 
journed to his Houſe in Liucelne-Iuu- Fields at about Six in the 
Evening. At half paſt Eight the Jury came thither in Coaches 
and (the Court being opened) gave a Verdict for the Plaintiff 


on both the Iſſues, with great apparent Unanimity. 
1 | e Walker 


A Can | 
Confeftion 1 of 


a Juryman to 


the Deſend- 


ant's Attorney 


that the Jury 
drew Lots 
which Six of 
them. ſhould 
determine the 
Verdict, and 
not otherw ite 
proved to the 
Court, no 
Ground fer a 
new Trial. 


ä 


— — 
* — — 
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Malter moved for a new Trial, on an Affidavit of the De- 
fendant's Attorney, that ſome of the Jury had confeſſed to him, 


that not being able to agree in their Verdict, they conſent- 


ed that all the Jurors Names being ſeparately written on Pa— 


pers and ſhook together in a Hat, the firſt Six that ſhould be 
drawn ſhould decide the Verdict, and they all agreed to con- 
form to the Opinion of the major Part of thoſe Six; which 


was accordingly carried into Execution, and fo the Verdict was 


* 


But there being no Affidavit by 4 Jurymen, or any ober 


that was cognizant of this Tranſaction, but merely this hear- 


Though the 
Jury on a 
Writ of En- 
quiry aſſeſs 
more Damaęcs 
tnan are laid 
m the Decle- 
ration, yet if 
Judgment be 
entered ac- 
cordingly It 
25 Error, 


ſay Affidavit, the Court (ab/ente De Grey Chief Juſtice) thought 
it too dangerous to call a Verdict in Queſtion, that had been 


ſo deliberately given, upon ſo looſe and flight a Suggeſtion : 80 
refuſed a Rule to ſhew Cauſe, and Walker 


| Took nothing by the Motion. , 


In the Exchequer Chamber. 


0 Cheveley againſe Morris. 


\ RROR of a Judgment in the King's Bench, on an Ac- 
tion on the Caſe for the Uſe and Occupation of a Houſe. 

The Plaintiff declared 1. On Ingebitatus aſſumpſit for 401. for 
two Years and a Quarter's Rent. 2. On a Duantum meruit for 
other 40 J. but laid his Damages at only 20/. Judgment by 
Default; and, on Writ of Enquiry executed, the Jury aſſeſſed 
Damages 31 J. 10 5. Coſts 205. to which g/7. Coſts de increments 


being added, final Judgment was ſigned the 14th of November 
1774. for 41 J. 10s. On which a Writ of Error was brought 


the 17th of February 1775. And on the 18th of July 1778 


the Plaintiff in Error (the Defendant below) affigned for ſpecial 


Error, that the Damages found by the Jury, and for which Judg- 


ment was entered up, exceeded the Damages laid in * De- 


| claration. 
2 


In 


FS 7 
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In the Interim the Court of King's Bench had been moved to 
amend the Record, by taking Judgment for only 20 J. Damages, 
or by ſuffering the Plaintiff to enter a Remittitur for the Surplus. 


But it being out of Time, and the Plaintiff having ated op- 


preſſively in ſuing out Execution and taking the Defendant's Books 


(who was a Gentleman at the Bar) in a very inſolent and in- 


vidious Manner, the Court refuſed the Motion. 


And now on the Motion of Davenport for the Plaintiff in 
Error (nobody appearing for the Defendant) all the Juſtices and 


Barons, in the Abſence of De Grey Chief Juſtice agreed unani- 


mouſly, that the Verdict and Judgment thereon were erroneous. 


(See Fitzh. Abr. tit. Damage, 7. 13. 16. Telu. 45. 70. Cro. 
Fac. 297. 1 Bulftr. 49.) and conſequently 


Reverſed the Judgment. 


Futcher araint Smith. 


4374 opt | 
7 IT d given a Warrant of Attorney to confeſs a Judg- 
3 to Futcher and one Mereweather, who were Partners, 
for 400 J. Mereweather died, and made Putcher his Executor. 
halter now moved for Leave to enter up Judgment at the Suit 
of Futcher only. No Cauſe was ſhewn ; and the Court (a6ſente 
De Grey Chief Juſtice) on the Authority of Tod and Tod, in 


B. R. T. 25 & 26 Geo. 2. Barnes 48. and of Gladwin and© 


Seer in 6; 5. P. 26 Geo. 2. 101d. $573. made the: 


Rule abſolute. 


a on the Demiſe of Pye agnin/; Bird. 


JECTMEN T for Lands at Barney in Nor/ol#. Tried at 
the laſt Aſſiſes before Aſehurſt Juſtice. Verdict for the 


Plaintiff fſabjecct to the Opinion of the Court on this ſpecial 
Cale. 


| Copyheld in , 
Fee, and a long Ferm of Years in that Pariſh) will carry Bert thoſe Intereſt, to the Niece, if ſo intended 
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Trinity Term 19 Geo. 3. C. P. 


John Meet and Eliaaberb his Wife, being poſſeſſed of : an old 


1000 Years Term in a Tenement and half an Acre of Land in 
_ Barney (the Premiſſes in Queſtion) by Indenture of the 30th of 


Oktober 1745 aſſigned the ſame by way of Mortgage to Eliza 
beth Fairfax her Executors, &c. to ſecure the Repayment of 
150 7, and Intereſt at 5 per Cent; and alſo as a further Security 


| covenanted to ſurrender to Fairfax and her Heirs, a Copyhold 


Meſſuage and ſeven Acres and a ORE | of Land, which was 


0 accordin Sly. 


On the 11th of Auguft 175 5. Elizabeth Fairfax, in con- 
ſideration of 180 J. for Principal and four Years Intereſt, and 
Meek and his Wife in conſideration of the further Sum of 207, 
aſſigned the Reſidue of the ſaid Term to John Bailey by way 
of Mortgage to ſecure the ſaid 200 J. and Intereſt at 4 per Cent. 
and ſurrendered the ſaid Copyhold as a further Security. | 


On the 5th of April 1760. By Indenture, executed by the 


ſaid Bailey only, but reciting that Jh Gotts had purchaſed 


both Leaſehold and Copyhold for 250 /, (whereof 209 J. 6 5. 3 d. 
was then paid to Bailey in full of Principal and Intereſt, and 
40 J. 135. 9 d. had been before paid to Meek) John Bailey aſ- 
ſigned to the ſaid John Gotts all the Reſidue of the ſaid Term 
free and clear from all Equity of Redemption, and ſurrendered 
the ſaid Copyhold to the ſaid John Gottes and his Heirs, who 
was admitted and ſurrendered the lame to the Uſe of his 
Will. 


No Evidence was given of any further Payment of Intereſt 
than appears on the Face of the Deeds, by which it is clear 
that Meet had paid up all Intereſt to about the 11th of February 
1759. The Leaſchold and three Roods of Copyhold were in 
the Occupation of the ſame Tenants, ſucceſſively, from A. D. | 
1737 to the Making of the Will in Queſtion A. D. 1769 


but the Remainder of the CPF in the Occupation of Sb 


Perſons. 


Jobn Gotts being in the Receipt of the Rents of both the 
Leaſchold and Copyhold Eſtates aforeſaid, a little before his 


| 188 by his Will dated the 14th of April 1769, deviſed Ail 
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his Meſſuages, Lands, Tenements, and Hereditaments in mw 
Walfngham and Barney to Margery his Wife for her Life; 
after her Deceaſe, „All that his Eſtate in Barney Pace © mg to 
*« his'Niece Mary Bowman and her Heirs” and all that his 
Eſtate in Little Walſingbam aforeſaid to his Nephew John Hud- 
2 ſon and his Heirs; and bequeathed to the ſaid Margery his 
3 Wife All his Goods, Chattels, Houſhold Stuff, and Imple- 
I 46 ments of Houſehold, ready Money, Bills, Bonds, and other 
Securities for Money and all other his perſonal Eſtate,” ſhe 
paying his Debts, Funeral Expences, and the Charges of proving 
his Will, and appointed her his ſole Executrix. 


On the Death of John Gotts, his Widow Margery proved 
the Will, and poſſeſſed herſelf of all his Eſtates, and afterwards 
intermarried with John Criſp. On her Death the 29th of Sep- 
tember 1777 ſaid John Criſp took out Letters of Adminiſtration 
to her, and on the 25th of May 1778 aſſigned the ſaid Leaſehold 
Premiſſes in Barney to John Pye the Leſſor of the Plaintiff. 


Mary Bowman intermarried with the Defendant TFoſeph Bird, 
who took Poſſeſſion of the Premiſſes on the Death of Mar- 


gry Cr: 72 


The Value of the Leaſchold Premiſſes in Barney is * 
50 U. of the Copyhold about 200 J; and of the Eſtate 
at Walſingbam (being alſo. Copyhold) about 551. | 


Qu. Whether the Leaſehold Premiſſes in Barney paſſed under 
the Will of John Cotto to his Niece Mary Hammam the | 
Wife of the Defendant Jeſeph Bird? 
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| Sayer for the Plaintiff, contended, that the Leaſehold paſſed 


to the Wife under the general reſiduary Bequeſt of perſonal 
Eſtate. 


In Rojo and Bartlett. ro. Car. 293. It is held, that ee 

2 Man hath Lands in Fee, and Lands for Years, and deviſeth 
all his Lands and Tenements, the Fee-fimple Lands paſs only, 
and not the Leaſe for Years. But if he hath no Fee-ſimple, 
the Leafe for Years paſſeth. In that Caſe the Teſtator had a 


Term abſolate ; here only a redeemable Mortgage. 
* | In 


2 
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In Davis and Gibbs. 2 P: . 26. On a Deviſe of all his 
Lands, Tenements and real Estate in Rent, 'Effex, Bucks, Bed- 
ferdſbire, and elſewhere to A, and of his perſonal Eftate, Mort- 
2ages, Bonds, Specialties and Credits to B. (the Teitator having 
Fee-ſimple Lands in Kent, and a Mortgage for Years in Efjex 
and an Eftate by Statute Staple in Bucks) the Mortgage and 
Eftate by Statute do not paſs. by the firſt Deviſe. 


In Knott, ford and Gardiner 2 Ak. 450, where one deviſed all 
his Eſtates in . to his Wife for Life, Remainder over in Fee, 
and had both Freehold and Leaſchold Lands in the ſame Pa— 
riſh of A. and it was ſuggeſted that all the Freehold Lands 
were ſettled on the Wife by the Marriage Settlement, ſo that 
the Will could only operate on the Leaſehold; Lord Hardevicte 
cited Roſe and Bartlett, and directed an Iſſue to try what Lands 
wee comprized in the Settlement; for if the Teſtator had both 
Freehold and Leaſehold to diſpoſe of, though there could be 
no Doubt of the Teſtator's Intention, yet the Rule of La: 


would prevail. 


In Chapman and Hart, | 1 Ver. 272. Lord Hardwicke again 


relies upon the Caſe of Reſe and Bartlett, and held that where 


the Teſtator has both Freehold and Leaſchold, by a Deviſe of 


all his Lands and Tenements the Leaſehold will not pals. 


In the preſent Caſe there are ſufficient Words to carry the 


mortgaged Premiſſes to the Wife, vis, Goods, Chattels, and 


Securities for Money. 


The 08 of the Teſtator was only to paſs the Copyhold 


in Fee, for the Limitations agree only with that Eſtate, and 
not with a redeemable Term of Years. 


Foftcr for the Defendant argued, 


1%, That if it was the Teſtator's Intention to give his Neice 


the Leaſehold Eſtate, the Words are ſufficient to paſs it. 


4 Grant of All his Late paſtes every thing that the Teſta- 


Rents, Leaſes, any thing. 1 Salz. 236. 2 Vis 523. 


Sos 


tor has. 


Lb 
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Scot * Alberry 2  Equ. Caſes Abr. 302. held that it extended 
£0 both real and JENS 2 Fern. 690. S. P. 


The Intention therefore muſt govern this Caſe, as in Martin 


and Mowlin, 2 Burr. 969. A Copyhold Mortgage in Fee did 
not paſs under the Words All his Lands within and Parcel 
* of the Manor of W. the Teſtator having other Fee-ſimple 


Lands in the ſame Manner; becauſe from other Circumſtances 
it was evident, that the Teſtator meant to deviſe the mortgaged 
Premiſſes as Money and not as Land. 


2. The Teſtator, in the preſent Caſe, meant to deviſe this 
as Land. It lay contiguous to the Copyhold in Barney, and 
was occupied together with it. The Wife was to enjoy them 


together for her Life, and he did not mean to ſeparate them 


afterwards. | | - 


As to the Caſes. I admit that according to Roſe and Bartlett 
a Leaſchold will not paſs by the Words Lands and Tenements 


| where there are Freeholds to ſatisfy thoſe Words. But here the 


Words are larger, All my Eftate, which comprizes whatever 
Intereſt the Teſtator has. Chapman and Hart is ſubje to the 
ſame Anſwer. Knotsford and Gardiner is not a decided Caſe ; 

and if it was, the Words there are all my Efates in the Marul 
Number, which is an Expreſſion denoting Locality, and not 


the Quantity of Intereſt, as all my E/ate, in the ſingular Num- 


ber does. In Davzs and Gibbs the Teſtator expreſsly deviſes 
his Mortgages to his Executors, which ſeems to be the true 


Ground of that Determination : Though — the Caſe 


is a very ſtrong one, if not ſo . 
De Grey Chief Juſtice. 


I am perfectly ſatisfied that the true Conſtruction of this Will 
is to give the Leaſehold Eſtate to the Wife of the Defendant, 


the Niece of the Teſtator. 


The general Intent of the Teſtator is to provide for his Wife | 


for her "Life. and then for his Nephew and Niece. All the 


Eſtate that is given to the Wife, is intended to be afterwards 
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divided between his Nephew and Niece: and the Niece is to 


have the better Proportion, his Eſtate in Barney; the Nephew 
a leſs Bounty, in Little Walſingbam. The Queſtion then is, 
what Eſtates were meant to be deviſed to the Wife? The 


Words of the Will are, all his Meſſuages, Lands, Tenements, 


and Hereditaments. Now by the ſtrict Rule of Law, as he had 
no Eſtates but Copyhold and Leaſehold, none of them could 


paſs by theſe Words. But by recurring to the Intention of the 


Teſtator, they are all capable of paſſing, if all were intended to 
paſs. The ſame Rule muſt apply to both. And though the 


Premiſſes in Queſtion: were only a Mortgage for Years. and 


Why he did not, does not clearly appear. But he certainly 


then redeemable, as between the Mortgagor and Mortgagee, yet 


undoubtedly a Mortgag agee in Poſſeſſion may, if he pleaſes, treat 
the mortgaged Eſtate as Land, and deviſe it as ſuch; though 


it ſtill remains redeemable in the Hands of the Deviſee. 


By the Tranſaction in 1760, it appears that Gotts meant to 


purchaſe the abſolute Intereſt, and perhaps thought he had. 


conſidered it as his own. And the Circumſtance of long Unity 
of Poſſeſſion favours the Conſtruction, that he meant to deviſe 


both Copybold and Leaſehold together. 


The Objection that he intended this Leaſe ſhould go to his 
Executors, by the Words “ Securities for Money” proves too 
much. It would carry the Copy hold as well as Leaſehold, 
for both were redeemable Mortgages, and then nothing is left 
to fatisfy the Devile to "hy Niece. | | 


Beſides it is preceded * other V/ ords of a leſs Import, 3 
Bills, Sc. 


Colli Juſtice of the ſame Opinion. This is merely a Queſ- 


tion of Intention. The Eſtate given to his Nephew was an ab- 


[ſolute Intereſt; and we cannot ſuppoſe but that he meant a like | 


Benefit to his Niece, and indeed of much greater Value. 


Blackfenc „ of the ſame Opinion. The Words here are 
(as in Martin and IAotolin) ſufficient to carry the Premiſſes 


either as Land or Money, according to the Intent of the Teſta- 
I ; tor, 
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though in Davis and Gibbs © All my real Eftate” was held 
not to extend to Mortgages or Statutes. * My Goods Chattels, 
Securities for Money, and perſonal Eſtate” will as clearly 
comprehend a Mortgage Term, if ſuch was the Intent of the 


Teſtator. He certainly conſidered both the Copyhold and Leaſe- 


hold at Barney, as one conſolidated Eſtate. They had been 


occupied together for at leaſt twenty-three Years. He purchaſ- 


ed them together, and either meant both to go to his Niece, or 
neither; which latter will not be contended for. His Title 


both to the Term and the Copyhold was abſolute at Law; and 


I think was conſidered by him as abſolute in Equity alſo, though 
Intereſt had been paid within leſs than twenty Years. -For, 
there is ſtrong (though not concluſive) Evidence, that Gottes 
had already paid Mee gol. 13s. 9d. as the Price of his Equity 
of Redemption, though Mee# did not execute the Conveyance, 
having perhaps abſconded. 


De Grey Chief Juſtice. I did not advert to that Circumſtance 
before. This puts it beyond a Doubt. 


Nares Juſtice of'the ſame Opinion. 
on that Circumſtance. 


Had obſerved and relied 


Judgment of Nonſuit, 


Hartwell against Vere. 


| HE Defendant (a Sheriff's Officer) was diſcharged on 
& 3 the Inſolvent Act of the 16 Geo. 3. at the Surry Seſſions 
on the 29th of July 1776. The Plaintiff having paid (as one 
of Vere's Sureties to the Sheriff) in the Years 1773 and 1774 
the Sum of 3311. 5s. 4d. for the Defendant, and ſince the 
22d of January 1776 (the Day limited in the Act) the further 
Sum of 34/7. 6s. 8d. brought his Action for the Whole in 
Fanuary 1768 and held the Defendant to Special Bail for 34 /. 


On the Trial at the Sittings after Michaclmas Term, the Plain- 


tiff had a Verdict for both thoſe Sums, and the Coſts as taxed 
2mounted to 41/. 3s. In the Whole 406“. 15s. The Plaintiff 
endeavored to fix the Defendant's Bail; in whoſe Diſcharge 
„ 5 the 


tor. All my Efaze'” is ſufficient to comprize a Leaſehold, 


Inſolvent 
Debtor need 
not plead the 
Act, but after 
Verdict, : 
Judgment] 
and Execu- 
tion may be 
diſcharged on 
Motion. If 
Fraud be 
ſuggeſted in 
the Diſ- 
charge, or 
any Doubt of 
theTimewhen 
the Debt ac- 
crued, it ſhali 
be put in a 
Courſe of 
Trial. 
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the Defendant rendered himſelf a Priſoner to the Fleet, charged 
with this whole Debt, on the 13th of May 1759. 


Groſe now moved, that on Payment of the 34/7. Sv; 84. 
and 41/7. 3s. Cofts, a Superſedeas ſhould iſſue to diſcharge the 
Defendant from the Fleet as to this Action, | | 
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Davy ſhewed for Cauſe, that 4 Defendant had not pleaded 
this Matter, as he was at Liberty to do, and ought to have 
done by the Inſolvent Act, and ſhall not now take Advantage 
of it upon Motion, after Verdict, Judgment, and Execution. 
| Beſides, we apprebend that more of the Debt accrued ſince the 
Day limited in the Act than the 34/7. 6s. 8 d. And can under- 
take to prove the Diſcharge at the Seſſions was fraudulent, 
which we ſhould have done had the Act been pleaded in Bar. 


De Grey Chief Juſtice That a Diſcharge under the Inſolvent 
Act may be taken Advantage of upon Motion after Judgment, 
without pleading it to the Action, has been ſettled by my 
Brothers, and I think rightly ſettled, in the Caſe of Ferd and 
Chilton, Hil. 12 Geo. 3- And as I was not preſent, when that 
Opinion was given, I will give my Reaſons for acceding 
to it 


The >wneral Principle of the Inſolvent Acts is to diſcharge the 
Perſon of the Debtor, but not his Effects, for Debts incurred 
before the Time limited in the Act. This Diſcharge may be 
obtained whenever he is impriſoned, either on meſne Proceſs or 
by Writ of Execution. If arreſted on meſne Proceſs, he may 
apply to the Court, or a Judge, who will diſcharge. Therefore 
the Plaintiff was well adviſed in holding the Defendant to Bail 
for only the new Debt of 34 /. — When the Cauſe proceeded 
the Defendant might have pleaded the Act; but then he muſt 
have confeſſed the whole Debt, which perhaps he might 
have Reaſon to diſpute; and the Verdict and Judgment muſt 
have been ſpecial, diſtinguiſhing what accrued before the 


Diſcharge, and what ſince, in order to reſtrain the Execution | iT. 
to the Effects with reſpect to the former. But the Defendant ' a 
is not bound to plead it; but may take Advantage of it upon þ-5 
Motion, if his Perſon is taken in Execution. In ſome Caſes 1 4 


he 
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he has no Opportunity to plead it; and in thoſe Caſes he muſt 
avail himſelf of it (if at all) upon Motion after Impriſonment. 
In Caſes of Bankruptcy, and of Privilege (which moſt reſemble 
this Caſe) the Impriſonment being illegal, the Party may be 
diſcharged upon Motion as well as by Plea. It was fo done in 
the famous Caſe of Mr. Pitt and in many others. In Sir Daniel 
Ocarrol's Caſe before Lord Hardwicke ; the Chancellor governed 
himſelf by Analogy to the Proceedings at Law. He was de- 
creed to pay Money, and in Default thereof Proceſs of Con- 
tempt to ue againſt his Effects, but not againſt his Perſon, 


The other Judges adhered to their former Opinion in Ford 


and Cc puton. 


It was 5 referred to the Prothonotary to examine whether any 
and what Part of the Sum recovered by the Verdict (over and 
above the 34 J. 65. 8 d. and 41 J. 3 5. Coſts) hath accrued fince 

the 22d of January 576. And a Trial was directed on a feigned 1 307. 
Iſſue, in the Sittings after Term, whether the Defendant's Diſ- 

charge at the Sittings was fraudulent. If the Plaintiff ſhould be 
nonſuited, or a Verdict for the Defendant, or no Trial through 

Default of the Plaintiff, then the Defendant on Payment of the 

Sums ſo reported due, and of the ſaid 34 J. 65s. 8 d. and 414 

35. to be diſcharged; otherwiſe to remain in Cuſtody. 


HIS Cauſe (ſee fol. 1217.) which was againſt the ſame Tue Clauſe in 42 3 

Defendant, reſembled the preceding one, with this Dif- a fen . / Sewn, 
Ference, that here an Execution had been had by Fieri facias, empting fu- Do. F 
on the Defendant's Goods for Part of the Debt, and a Ca. ſe. Eftate Foun 


for the Reſidue. 


Groſe, ſu ha by Kempe and Walker, moved that the Mo- ge; ey. 

ney levied by the Fieri facias might be returned to the Defend- Perſons, and 
125 ant, or taken in Satisfaction of his ne- Debt (if any ſuch had only. 
cerued ſince the Defendant's Diſcnaige) on a Clauſe in the in- (om N 
ſolvent Act, which rccites * that, from their future Effects 
« being liable to their previous Debts, Perſons had found Dif- Ga 


1 ID 
'Vor. II. 
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r ficulty of obtaining new Credit to ſet themſelves up in their 
e uſual Trades and Occupations, and had therefore gone abroad 
„ and carried their Arts and Manufactures into foreign Coun- 
« tries ;” and therefore, “to prevent ſuch Evil, enacts, that 
only their real Eſtates or Money in the Funds, acquired after 
« ſuch Diſcharge, ſhall be liable to their former Debts” But 
that no Diſcharge of the Inſolvent ſhall be a Diſcharge to any 
© of his Partners in Trade, or his Sureties, or Co-Obligors.” 
Which Clauſes they contended to be general, and to extend to 
all Perſons whatſoever, notwithſtanding the ſpecial Preamble. 


Davy contra, inſiſted that the Preamble confined the Clauſo 
to Perſons in Trade or exerciſing Arts and Manufactures bene- 
ficial to this Country, under which Deſcription the Legiſlature 
never intended to include the Occupation of a Catchpole. And 
he cited Deacon and We on in the King's Bench 1750 on the In- 
ſolvent. AG, 21 Geo. 2. and Shelden and Foot in the King's Bench 2; 49 
Hil. 1757 on the 28 Geo. 2. where the Recital of the Preamble 22 wa 
was held to narrow the general Words of the enacting Clauſes. 


Blackftone Juſtice obſerved, that in all former inſolvent Acts 
down to the 12 Geo. 3. incluſive, a Power was given to take in 
Execution for any former Debt the future Effects of the Inſol- 
vent (except his Apparel, Bedding, Tools, &c. not exceeding 
the Value cf 20/.). but that this Clauſe was omitted in the Acts 
of 14, 16, & 18 Geo. 3. when the preſent Clauſe was firſt inſert- 
cad: And that in the 18 Geo. 3. (though that cannot govern the 
2 q Interpretation of the Act now N the Court, of 16 Geo. 3.) 
13 ee real Eſtates and Money in the Funds, Vague US Offices 
1 


are made liable to anſwer former Debts. „3 
1 Ge . 3. De Grey Chief Juſtice. I am not ſure that I adopt the rue, 
but certainly the better, Conſtruction of this Act, when 1 lay 
that I am of Opinion, that this Clauſe muſt be extended gene- 
rally, and is not confined to Perſons in Trade &c. as it gives 
to more Perſons an Oppor unity of gaining a Subſiſtence by raiſ- 
ing a new Credit, and ſo prevents in the Idea of the Legillature 
the Depopulation of the Kingdom. The Reaſons are very 
ſtrong on both Sides of the Argument. And I at firſt thought | 
the F und for the Relief of the old Creditors ſhould be made as 
large 
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large as poſſible, by narrowing hw E to 8 A052 


Trade or Arts: But the great Difficulties attending this WY" 
Fee have . me alter my _ ONE: n Harrigan Boo 
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Special Preathblcs 4 or may not, cefivdih the Generality 
of the enacting Clauſe, as in the Cale of Rial and Rowles before 
Lord Hardwicke. And from the Circumſtances atiling in each, 


I hold the Cafes cited from the W n to be Well os: 


termined. _ 'Y 


| TP 


But in the preſent Caſe an inſuperable Difficulty would ariſe 


by making it a Queſtion upon every particular Inſolvent, what 
is a Trade, an Occupation, an Art, a Manufacture, Ge. and 
how far he 1 is to be claſſed under wy of my | 


7 155 think chere is areas Wald bs TY has been obſerved 


concerning the Subſtitution of theſe Clauſes inſtead of thoſe in 
former Acts. If we narrow theſe to Trade, where is the Satisfaction 


for the Creditors upon Perſons not in Trade, who acquire fu- 
ture Effects? Or if that Satisfaction be given by the Operation 


of Law, ſhall all Inſolvents not in Trade be liable to be ſtrip- 


ped of their future Cloaths. and Bedding ? 


The Clauſe relating to Partners and Sureties is clearly gene- 


Clauſe itſelf is general. 


09947 WL Of the ſame Opinion ; ; and principally be.” 


cauſe in all former Acts the future Effects are ſpecifically made 
liable, but here that Clauſe is s omitted. 


% So {1 
- CI JESS JJ 


"Blackſtone Tuftice. Of the fame Opinion. In theſe tem poraty 


Acts, made on the Spur of the Occaſion, the beſt Interpretation | 


+ 3 


ariſes from their Hiſtory. This Clauſe was introduced : 38 a 
Subſtitute for the former ; and as the former was general, ſo 
ought. this to be conſtrued; though the Reaſon for che Sub. 


" w þ 


| ſtitution 18 ſpecial. The Legiſlature intended a larger ahd more 


Eberal Relief than before for all Perſons in daſeltene ircum- 
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. and as that is a Proviſo and Exception 7 from the Body of . 
the Clauſe, an Argument fairly ariſes from thence, that, the | 
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an Annuity of 1607. payable half yearly in London for the Len-, x 


Aid Jobn Boone, well, truly and faithfully doing, fuffilling, 


* — ih 

1 "4 145 PHT \ 

| If one Party 
| 344 . J covenants to 
mn 6, do one Thing, 
| the other Par- 

= 2,4 le r 

1 36 other, this is 


he further avers that 4007. of the ſaid Annuity, being for two , 


= 44 ke. 


venant, pet bes broken the ſame. 
Cc. * Da 90s 


Coven ant. 
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the Relief more narrow, and extend it to fewer Perſons. 


Mere _— Nares Juſtice. 1 am content to acquieſce in * Opinion of the 


Reſt of the Court, though the Inclination of my Opinion i is ra- 
ther otherw iſe. And had I diſſented I ſhould have relied on the 
Caſe of Cann and Boyd of which I have a Manuſcript Note, M. 
1.3 Geo, a. in the Kizg's Bench, cited 1 Mid. 86. yet Lown the 
Reaſaps, given by the Reſt of the Judges are ſo Rong that I 
* know, not how to not them. 


C 4 £ 
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SY L Like Rule as in : Hara Toy Vere, only REY a De- 
e. Faction of the Effects already taken in Execution, 
Ja and referring in reſpect of the Fraud to the Iſſue 
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N Covenant; the. Plaintiff declares on a Deed 9 Sale d in- _ hr y, 

dented by him made to the Defendant on the 28th of Febru- 7 Wk F, 
ary 1775 of a Plantation in the Iſland of Dominica, with be 3 
Negroes, Sc. thereto belonging, in Conſideration of 500. and 289 


692 fe G9): WE, G9) 
EL 


f the Plaintiff and his Wife, and the Survivor of them. And /f 


Hat the Defendant covenanted with the Plaintiff, that © he the 309 


2 SJ ned 


and performing all and ſingular the Covenants, Clauſes, Ne- 
' citals and Agreements in the ſaid Indenture contained,” the De- 
fendant ſhould pay the ſaid Annuity. And the Plaintiff. avers, 22 
that he hath well and truly performed, kept, and fulfilled all 1276, 4 
the Covenants and Agreements on his Part, yet, (proteſting 200 
that the Defendant hath not performed any of his Covenants) 4d 1 


Years and an half, ending the 28th of February 1779, ſtill re- 10 » | 
mains. unpaid ; and fo the Defendant hath not kept 2 Co- oy 


e ip 75. 15 


The Defendant . "IS That he hath + not SNL * 
2d. 9555 the Plantation and Stock were over-valued 
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and worth leſs than Bone had covenanted — were. And that = Zh 
Boone had no Poſſeſſion, no Title, and neither could nor _did , HL — 2 x <- 3 wo 
deliver r. Foſſeſſion, that the Plantation was incumbered to a , . aa. 52 
greater Amount than was ſpecified in Boone's Covenants, and „ „„ — 
that Boone had no Power to ſell; all which were contrary ta m.. 
the Covenants, &c, of the Plaintiff. The 3d 4th and 5th Pleas A. 2 e. 
were only the ſecond Plea, ſplit into three diſtinct Branches. 2 eee, 


aua, N and She ec ee, 
To the firſt of theſe Pleas the Plaintiff demurs (pecially;; and tou Iced, 


among other Cauſes aſſigned this, that the Breach laid in the Pz-1 Lo, _ 
Declaration is in the Negative; “ that the Defendant has not E 71 2 (oo . 
paid the Annuity,” and the Plea is likewiſe in the Negative, Qa. Ces. 4. . e, 
that the Defendant has not broken the Covenant, and in A, 5 " A 7 
that Reſpect is not ifluable. To the other four Pleas, the Plain- , 
tiff demurs generally ; and there are JO in all the De- 


urrers. 
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Walker for the Plaintiff, in ſupport of the firſt Demurrer, in- 3 4 t Lao 
ſiſted, that two Negatives could not make an Iſſue, which muſt 3 | 
conſiſt of an Affirmative and Negative of one and the lame | f 

Fat. 80 held; Woalfngham and Comb in the King's Bench, 1 10 Cay * 5 
Lev. 183. and fince in os and Bird" in hs Exchequer, 6 4 7. 


. „ 1 20 3 57 
As to the four laſt di the Matter contained therein „ 1 
clearly Matter of Covenant; for which (if founded in Fact) 8 ie. is 
the Defendant might bring his Action; but it is a Known Rule LY. IN | 
that Covenant cannot be pleaded againſt Covenant. Dc, hw. ane, # 
Ser au wave Os) 7 
"Gon for the Defendant ſaid, the Court Saba as ga che Dafoorn Pars.” 2 1 
Caſe in Lev. and that he was a Stranger to the Caſe of Cbiety . 
and Bird. 


As to 35 four Aer Pleas, bs would not deny a en 
laid down by Walker, but only it's Application to the preſent/, 
Caſe. This is not a Caſe of mutual Covenants, where one is JA, ; 

a Conſideration: for the other; but here the Performance of rw WS 3 


Plaintiff's Covenants is made a Condition precedent to the . 
formance of thoſe of the Defendant. Sees Aw forts Cie 


> Hire cee, coffe 2 2 . il 
Ne 5 De Ely 2 Juſtice. Where the Participle, 4 0228 eee, Of; e i | 


hw Af HAH 1 

per ormip 18 or VER Jo A Covenz apt by another. — . pa 
Te4 2 cc £4 es 2 1 
CAR. EEC —— C24 7 go Son” len e, She ben, 1 


1004/47 berlrorrm 


E No . 140 K _14 ACTA on dane . 0 — arr oem eee. ! 
i . an Inte Hegranted granted fro D013) 4 v, , 7 an ame, bo gears N 0 


22 | „ Gueule Anh Trae. . Fr os | 
2 2 eu. Guse u, e A, lore be ge gold HalÞ 1107 reset f oo +1 A 
ieee or (rn iPoralior: alu 110) a0073 She , 2” A. Ge ane, 2 | 
i CA,. 2 His A 7 . and Hrs 8 n i 2. HG 


AC ELLIS TIT 


I. £1837 0 14472 92 


— er. ws —— — — . 1 — 


Andqpose Lameine- #21 Has of ana 1 Ca ) Gall, ea a Og EI 2 f = onal " 
grove ande 70 A Gran Net ana one, fpretbeourh « 12 Honor, fe, fog _ 


01890, 07 Sa ar fentione, OT 1d fd clce1rn, FE 4 Ao g. ov, 2 5 


of Joo r ts » ſhe Hs Cola LY au, o, Hera, Cub rr 7 * On _ —.— 2 2 As . 


r.. 2 4 52e ” 077, For © 572 ars, 7 /M = XA POT. — 


4314 — Term 19 Geo. * * . 


— _— 


— 


\ 7 Leave a2” pie epertan it is clearly a mutual oven and not a Contition 
2 9 CY precedent. Hunlicke and Blacklowe, 2 Saund. 15 5. And hn 
ev ge, having nothing further to urge on behalf of the Defendant, 
0 4 72, Ede , the whole Coutt gave Fudgment for the. Plaintiff on all the De- 
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9” La 70 2 Ne, Ae 
3 . Sb. IN . 4 7 22 . Samuel XK the Danity Ses fer of 


i 1. 456 8 bo Writs under the Duke of Grafton, ſhould ſhew Cauſe why 


Rp. . £6 . Me ſhobld:: not: repay to the Plaintiff's Attorney 105.” which he 
Hay en, prog had exacted for Sealing a W rit on that Day. It appeared that 


6 3. 2 regu on this Day a Capias was ſued out againſt the Defendant re- . 
eu turnable Quinden. Trin. the 14th of June, had been ſigned by 


. 11 4275 5 the Filacer, and carried to the Seal Office between ſix and ſe- 
2 cl EE 


ven in the Afternoon. The Door was locked, and on knocking 
. = Faw 1 was opened by Rogers; who. refuſed to ſeal the Writ unlefs 


1. , =o "/# he was paid an extra Fee of 105. for opening the Seal, befides 
| Z la che uſual Fee of 7d. which after ſome Altercation was paid, 
He, 2 / and the Writ acordingly ſealed: Ko the Cale of Figgins and 

490 Dn nai /r7 Wilke: MISC. 3. p- 1186.) | 
p ne, P79 | „ 
22 eee. ee ATC mil 1 8 1 Cans: as in Figgins and Willie; vis. 
e, He L 4 , That the 11th of June was the F eaſt of St. Barnabas, had been 
5 3 * * 244 kept at that Office for thirty-ſix Years, and is kept at all the Public 
„ ire JVoffices. The Office was ſhut all Day, it happening on a Fri- 
| PY 244 17 day; but would have been open in the Afternoon, had it Hhap- 
I 1 FAR [I Pcb nie a 2 wefday, Thurſday or Saturday, being general Poſt- 
9, 9/7. 29. nights; and that the ſame Day is kept in the fame Manner 
by Mr. . the Signer of Writs in the King's Bench, who 
takes a Fee of 6s. 8d. for opening the Seal: And he ſubmit- 
ied: the Whole t to the Court, whoſe Decifion he Hould readily 
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"De Gb Chief Juitice. This is a very commendable NE 
cation to the Court, to reſtrain the Increaſe of Fees to be paid 
by the Suitor; and conducted with more -Femper and Di ſcre- 
tion than in the former Caſe of Figgins and Willie. It is like- 


|. wiſe very commendable in the Officer, - to lay his Caſe 2223 i; 
"HY Hr a 2 . Ae 5 d 


before 

2 . 8 eee, gad ng. | | 
ELITE jou” he Ae Kath nat ee. 2 cH2 fe 
Loew Pa Ke, te C Ser. ec, 747 Cor A ao Fe- 


A, te LF Seal Office. He! kept his Office ſhut on Friday the 1 1th of Jure 1779, 2 ce 
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day; for the Mode of keeping it depends on the Pot-Olliceſ/; oe, r,, 


which was erected in modern Time. Though indeed the Dif- „ # 
tinction between General and Bye Poſt-nights* is now almoſt at Zo 4 32 7 | 
E 9 £ >» E 


an End, which makes the ſhutting the Office . = 4 Is" | 
Day x more inconvenient than On Alok 11 . 2 | | 


CAT. 217221 3, ; * A. Hine 2 25 


The 10s Fee is not claimed to be due by Preſcription, bee * e os 7 


merely as a Gratuity for opening the Seal. The Claim muſt be "IM $29" £1 
to: keep the Office ſhut, if any thing; and if the Officer has 49> aue PISS 6 AY 
Wicht fo to Gor he 1 ſet his own Price 0 on a it. 2 ee. ee, p15 OF "8 
| N 38 e ee. Had eue. 8 
3 the Statute 5 & 6 | Edw. PUP” 3. it is ol I, that Vie i, dot adios, 
no Holydays be kept, but ſuch as are mentioned in that Act 2% / Ad 077 * 
among which the Feaſt of St. Barnabas is not one. It is nota uud, c de ff ] 
eſtabliſhed by any other Act of Parliament as the 5th of Nee my” * 
vember. the 3oth of January, &c. nor is it a State Holy” 70; —” <« 
day, as the King's Acceſſion Day or Birth Day —— though pros 2A 17 , bende 
bably the Obſe e of it aroſe fi b , ge,. 
ably the rvance of it aroſe from it's being conſolidat if anal 


with the 3 s Acceſſion bs AY po of the „ of his, ares D/C 
late. Magen. | 88. 5111 0 ee, 24 . 
| 1 rf e 2 
| The Boards of . the Salam; bad Exciſe, & Ge. may/e 418 (avs fer corp 
act as they pleaſe, and pay ſuch Compliments to their Officers C deb re; ge rep, A — 
and Servants as they ſhall judge expedient, by remitting mores DP: to 52 39 
frequently the very hard Labour of their Clerks. But they are 2 Bs. Ef. 
10 Example or Rule for a Court of Law, where ain ahn . 


always to be open. 


. 


The Office is s open all V acation, eco on = Days; 
and it is abſurd that it ſhould be ſhut in Term-time when Buſineſs 
peculiarly preſſes. On the whole I ſee no Reaſon for — 


this Holyday to be r 


nee 
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Seal ee Though I ſhall imitate my "Re Chief Sos 
in giving a decided Opinion only upon St. Barnabas Day: 


Ft + the Reaſons of my Opinion extend to all Holydays. The 
keeping 
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keeping of the Office ſhut, while the Officer lies in wait within 
ſide, in order to extort an exorbitant Fee, is a Matter that 
affects all the Subjects of England. There is no Ground or 
Pretence for it, except a paltry modern Encroachment, di- 
rectly in the Face of an Act of Parliament of the 5th and 6th 
Edw. 6. I think it a groſs Impoſition, inſolently kept up, ſince 
the Court gave ſtrong Hints of their Opinion on the former 
Caſe; and that the Rule ſhould be made abſolute with Coſts. | 


Blackſtone Juſtice, I know not © how to Sünde myſelf to this 
Particular Day, as my Reaſons extend to all Holydays kept in 
Term time; for as to the Vacation I deliver no Opinion about 
it. But in Term- time I take it that this Officer (Iike all otliers) 
is ſuppoſed to be every Day in Court, fitting at the Feet of the 
re Chief Juſtice, and affixing the Seal of the Court to all judicial 
cn 15% 6 Writs, which are witneſſed at Veſtminſter in the Name of the 
Lord Chief Juſtice.” The ſuffering him to do this in a private 
o Chamber i is a mere Indulgence; convenient to the Court, the 
52+" Suitor, and the Officer, and therefore connived at, but the Sup- 
SJE RYE poſition of Law is otherwiſe. Of courſe upon all Days when 
the Courts fit at Veſiminſter, he ought to be ready to execute 
17 Se his Duty at all convenient Hours. There are only three Days 
Juin the Year, Candlemas, the Aſcenfion, and St. Fohn the Baptiſt, 
3830 when the Court adjourns over and does not fit at all, if thoſe 
Days happen to be in Term-time, as two of them conſtantly 
are, I have ſeen Tables of Pees, preſented by Juries of At- 
torneys (as was erg the Cuſtom) as old as the Reign of 
Queen Elizabeth —— and I find the Fee of 7 d. for ſealing the 
Writ in all of them; but this Fee of 10 5. for opening the Seal 
is not to be found in any. It were well if the Spirit of the 
old Rule of Court 35 Hen. 6. ſet. 1. & ect. 6 were duly ob- 
ſerved ; © that all Othcers attend in their Places, unleſs by 
the Leave of the Chief Juſtice; and do give Attendance in 
* © their own Perſons, or by their ſufficient Deputies at all con- 
*« venient Times, that Writs may be taken out for Proceſs and 
* other neceſſary Cauſes, without any Money paying there- 
* fore.” As to Coſts; though it appears by the Affidavit that 
the Officer behaved pertly upen this Seen. * as he has now 
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of Right from the Uſpge of his Predeeeſor 1 think he may 
for once be excuſed. . e „„ 
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Rule abſolute, without Coſts. 
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1 Harford and Richards, Bail of Lowe. 
I AC Brown AJ. 


; _ E Plaiatift. E an Action againſt Lowe. (ſee fol. 


122 F) by Writ returnable the firſt Return of Trinity | 


--. 20 which the Defendants became Bail. 


On the 


| general Iflue pleaded, the Plaintiff recovered a Verdict for 


100 J. at the Sittings in Trinity Term. 


The Defendant, moved 


for a new. Trial; the Rule for which was diſcharged on the 8th 


of July 1778, 


the laſt Day of the Term. 


On which Day a 
| Commiſſion of Bankrupt iflued againſt Lowe. On the 28th of 


| Faly the Plaintiff proved his Debt under the Commiſſion, being on 


& promiſſory Note for 100 J. dated the 25th- of May 1778, and 


his. Judgment entered on the ſaid Verdict, and voted in the 
Choice of Aſſignees. But the Commiſſioners refuſed to let 
him prove the Coſts, which were taxed at 30 /, becauſe Judg- 


ment was ſigned ſubſequent to the Commiſſion. 


The Plaintiff 


afterwards, on the 25th of Auguſt 1778, acted under the Com- 
miſſien, and ſigned an Agreement to permit Lowe to keep his 
Houſe, which was an Hotel in Covent- Garden, ſtill open for 
Trade, and to make him an annual Allowance. The ſaid Loe 
has lately deſerted his Houſe and abſconded. Upon which 
Aylert ſued out a Ce. /a. againſt him; and, on a Return of Non 


</t, inventus, two 
returned Nihil, he ſerved e en them the. 3d. of 


Huus, 1779. 


Scire facias againſt the Bail, 


which bein g 


* 


© Groſs now ated to let abs Execution as irregular, 
theDefendant being protected under the Commiſſion of Bankrupt, 
and his Bail in conſequence, who were alſo lulled into Security | 


by Aylett 8 acting under the Committion. = 


Davy ſhewed for' Cauſe, that Zowe, having abſconded, had 
0 the Protection of his Commiſſion, aid? that the Bail 
were to follow the Fate of their Principal. 
the Plaintiff is intitled to Execution for his "Colts, 

| _— 


V QL 


. 


Beſides at all Events, 


which the 
Com- 


who obtains . 
a Verdict be- 
fore Commiſ- 
ſion againſt 

2 Bankrupt, 
15 intitled to 
prove his 
Cofts as well 
as his Debe 
under the 
Commiſſion, 
though Judg- 
ment was not 
ſigned till 
after theCom- 
miſſion iſſued. 
And, having 
proved his 
Debt, and 
otherwiſe 
acted under 
the Commiſ- 
ſion, has made 
his Election, 
and ſhall not 
afterwards 
reſort to the 
Bankrupt's 
Bail. 


4 


” 2 - at 
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Commiſſioners had refuſed to let him prove as a Debt under the 
Commifſſion. 


De Grey Chief Juſtice. The Commiſſioners were miſtaken 

in not ſuffering Mr. Aylett to prove his Coſts. The Verdict 

was found before the Commiſſion iſſued, and 40 5, Coſts ; and 

the Coſts de increments, when taxed, are annexed to theſe and 

2 JL. 91 become conſolidated by a fair and equitable Relation of Law. 
EE: D ho — The great Seal, on Petition, will do Mr. N Right in this 


3 S od Vr 1 ular. 


and Hoco A | | | 
| 2719 Hs SA Cw, = here are ad r in which the Court of Chancery permits 


an 2 ral Creditor to do certain Acts, ſuch as proving his Debt and voting 
22 his Arm for Aſſignees, without binding him to come in under the Com- 
O72 tis 5 iſſion and renounce his legal Remedy. But the. Plaintiff has 
YA org ect: gelle gone much further, eſpecially by the Tranſaction of the 2 5th. 
1. 2 * of Auguſt. He has made his Election, has acquieſced under the 
Dr vb. Commiſſion, and thall not, on a ſubſequent unforeſeen Event 
"5 $E: NE Diſtance of a Twelvemonth, deſert the Commition and 

bz 7 . come upon the Bail by ns 


Gould, Blackſtone and News Juſtices accordant. 


Rule abſolute. 


| | Pick ggainſ Cl ar kſon. 
| 2 . /. 7 ; 
2 5 wn ZE 21 N . 47 


„No technical # [ \RESPASS for breaking and entering the Plaintiff's 


12 * 3 Cloſes at Sherburn in York ſhire, and deltroyiog his Fences. 


| /< .. Nn r. of The Defendant juſtifies as an Inhabitant of Sonurh Milforth i in the 
* ommiſon- 6 


22 e of indie. Pariſh of Sherburn, for a preſcriptive Right of a Burial Way on 
I ent, lure but if foot from the Village of South Milfortb to the Pariſh Church 


they ſubſtan- 
Um tially purſue of ' Sherburn through and over the Cloſes in queſtion. The 


men FowerS Plaintiff replies, that the ſaid Way by virtue of a private Act 


N f Jr ® ſhutting 
9 up old Roads, of Parliament of the 10 Geo. 3. for incloſing the common 
thole Roads 


rm Fields Cc of Sherburn, and the Award of the Commiſhoners 
1 Bea thereupon, ceaſed and was determined: and that their only 8 


65. C 40 * Burial Way is now along the Ferrybridge and Leeds Roads after- 


» 
„ 
* 
| 


4 2 25 N. jo mentioned, To which - the Defendagt demprs. And in a long 3 +; 
. A Py | ; ess tue, nf twith e, 2 ee, Courſe 1 F 
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Trinity Term 5 Ges: 5 C. p. 12 


Courſe of Pleadings the WT Facts upon the N wer 
as follows. 


That before the making of the Act the Inhabitants of Sorth 
Milſorth had their Choice of two Burial Ways to the Church 
of Sherburn, the one over the Cloſes in queſtion, and the 
other along a common Highway called the Ferry-bridge Road, 
leading from the Nerth End of South Milforth over the common 
Fields of Sherlurn, Northward, to 188 Town of Sherburn, 
and along Sherburn Street, and then turning Weſtward along 
another public Highway called the Leeds Road, over the ſaid 
common Fields to Sherburn Church. 


That the Commiſſioners 1 the Act were impowered, to 
ſet out and appoint all ſuch public and private Roads and Ways 
over the ſaid common Fields as they ſhould think neceſſary and 
convenient, ſo as all public Roads ſhould be made fixty Feet 
wide, and all private Roads of ſuch Breadth as the Commilſ- 
fioners ſhould think ſufficient. And that after ſuch new Roads 
ſhould be ſo ſet out and made, no other public or private Way 
ſhould be uſed over any Part of the Lands to be incloſed, other- 
wiſe than ſhould be directed and allowed by the Commiſſioners . 

by their Award, to be inrolled in the Regiſtry of the 2 
Riding of Yorkſhire. 


That the Commiſſioners by their Award of the 12th of July 
1775, duly made and inrolled, allotted the Cloſss inggugſtion— fx 
(being part of the ſaid common Field) to the Plaintiff and thoſe 
under whom he claims, to be fenced and incloſed on all Sides, 
and ſet out and appointed all ſuch public Highways over the 
ſaid common Fields as they thought neceſſary and convenient, 
and particularly the ſaid Ferry-oridge Road and Leeds Road, 
of Fg Breadth of ſixty Feet each. 


That the wig Roads were before 1 of the Breadth of hors 
Feet, and ready made; but were widened to ſixty Feet, and the 
ſaid Roads, and alſo the Road through Sherburn Street were " | 

a ; a i 8 3 | 2 2 
ready made and convenient for the Inhabitants of South Miforto, pats 


for the Purpoſe of the ſaid Burial Way. 
125 7 parts ,. Pe . . ( 2 eee 747 _—_—_— V — 
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| 2 Sacoms A | 
d (ho Hauber . here are ſome Inſtances i in which the Court of Chancery Serena | 


en ee, rofl Creditor to do certain Acts, ſuch as proving his Debt and voting 
2m? for Aſſignees, without binding him to come in under the Com- 


2 x ung 166 4 
9 No techni ca! 
2 Ol 77 Ferm is ne- 


284. ceſſary in the 


25 tially 


their Powers 


o4T e in ſhutting 
5 


up old Roads, of Parliament of the 10 Geo. 3. for incloſing the common 


Kc 9 ada {arm 
F 


10 


Commiſſioners had refuſed to let him prove as a Debt under the 


Commiſſion. 


De Grey Chief Juſtice. The Commiſſioners were miſtaken 


in not ſuffering Mr. Aylett to prove his Colts. 


the Coſts de increments, when taxed, are annexed to theſe and 


Was S 22 become conſolidated by a fair and equitable Relation of Law. 
DEE, 25.50 hho — The great Seal, on Petition, will do Mr. ON" Right in this 


2 ular. 


iffion and renounce his legal Remedy. But the Plaintiff has 


gone much further, eſpecially by the Tranſaction of the 2 5th 


of Auguſ?. He has made his Election, has acquieſced under the 


Commiſſion, and ſhall not, on a ſubſequent unforeſeen Event 


At rhe Diſtance of a T welvemonth, deſert the Commiſſion and 
TOS. come r the Bail by Surprize. 


Gould. Blackſtone, and News Juſtices accordant. 


Rule abſolute. 


Pick « arainſt C arkſon. 


AN νππ AgS 


A8 SPASS for e and entering the Plaintiff's 
Cloſes at Sherburn in Yorkfhire, and deliwoying his Fences. 


fe 


/SHivvr . The Defendant juſtifies as an Inhabitant of Sourh Bilferth i in the 
4 b/. 0 * Pariſh of Sherburn, for a preſcriptive Right of a Burial Way on 
bot b 62h Fon foot from the Village of South Milforth to the Pariſh Church 


purſue of Sherburn through and over the Cloſes in queſtion. The 
Plaintiff replies, that the ſaid Way by virtue of a private Act 


Roads 


5 1 Fields &c of Sherburn, and the Award of the Commiſſioners 
19 ccaie. 

Ze C 109 * Burial W ay is now along the Ferrybridge and Leeds Roads after- 
ere in a long 


, h, Courle * 


thereupon, ceaſed and was determined: and that their only 


9 ieh the Defendagt demurs. 
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The Verdict 
was found before the Commiſſion iſſued, and 40 5. Coſts; and 
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cb of Pleadings the 1 Facts upon the Record were 


as follows. 


That before the making of the Act the Inhabitants of Setz 


Milſorthb had their Choice of two Burial Ways to the Church 


of Sherburn, the one over the Cloſes in queſtion, and the 


other along a common Highway called the Ferry-bridge Road, 


leadipg from the North End of South Milforth over the common 


Fields of Sherburn, Nerthward, to the Town of Sherburn, 
and along Sherburn Street, and then turning Weſtward along 


another public Highway called the Leeds Road, over the ſaid 
common Fields to Sherburn Church. 


That the Commiſſioners under the Act were impowered, to 
ſet out and appoint all ſuch public and private Roads and Ways 
over the ſaid common Fields as they ſhould think neceſſary and 


convenient, ſo as all public Roads ſhould be made ſixty Feet 


22 


Mer 


2 


, B. u. 


Mey GO 49452 , > Z6 2/4 
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wide, and all private Roads of ſuch Breadth as the Commiſ- 
ſioners ſhould think ſufficient. And that after ſuch new Roads 
ſhould be ſo ſet out and made, no other public or private Way 


ſhould be uſed over any Part of the Lands to be incloſed, other- 


wiſe than ſhould be directed and allowed by the Commiſſioners 


by their Award, to be inrolled in the Regiſtry of the Ve- 
WM of Yorkſhire. 


That the Commiſſioners by their Award of the 12th of July 
1775, duly made and inrolled, allotted the Cloſas ingugſtion 


(being part of the ſaid common Field) to the Plaintiff and thofe 
under whom he claims, to be fenced and incloſed on all Sides, 
and ſet out and appointed all ſuch public Highways over the 


ſaid common Fields as they thought neceſſary and convenient, 


and particularly the ſaid. Ferry- -bridge Road and Leeds Road, „ 


of che Breadth of ſixty Feet each. 


That the * Roads were before only of the Bread of "Io 
Feet, and ready made; but were widened to ſixty Feet, and the 
ſaid Roads, and alſo the Road through Sherourn Street were 
ready made and convenient for the Inhabitants of South * 
for the Purpoſe of the ſaid Burial WW ay. 
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Greſe for the Defendant objected, that the Commiſſioners 

have not purſued the Powers veſted in them by the Act of 

Parliament. That the Roads to be by them appointed ought to 
be new Roads, over the Lands to be incloſed, in lieu of thoſe 

taken away. That they could not aſſign an old Road, which 
like this had been uſed time immemorial. That the Road 
ought to be made under the Powers of the Act, but that this is 
Rated to be ready mage. That the Roads to be aſſigned by the 
Commiſſioners ought to be wholly over the Land which is the 
„ Subject of Incloſure, whereas the Ferry-Bridge and Leeds Roads, 
V * Wy 4 ' & as ſet out, are two diſtinct uncommunicating Roads, and 
133 gte, e. 17 only connected by the Road through Sherborn Street; which 
A 5 N. E is out of the Limits of the Act, and. is not ſtated in the 
Pleadings to be (nor indeed is in fact) of the Breadth of ſixty 


Feet. 


Walker, for the Plaintiff, ſupported the Award of the Com- 
miſſioners. And, after a few Days Conſideration of the Caſe 
and Peruſal of the Act at Urge and a Plan of the Roads and 


1 Inclofure, 
De Grey Chief Juſtice delivered the Opinion of the Court. 


The Queſtion upon the Pleadings is, Whether this private 
ö Way (ſo calling it in contradiſtinction to public Highways) for 
| the Burial of the Inhabitants of South Milforth, is or is not le- 


gally ſhut up. 


This depends on the Power and Intent of the Commiſſioners, 
and how far they have /egally executed them both. 


9 


” 80 There is no Doubt of the Commiſſioners Power. It is admitted 
| by the Defendant, that they may change one Road for another: 
And the very Idea of an Exchange implies a Right to ſhut up that 

which is taken away. One principal Object of all theſe Acts is 

to ſhut up ſuch Roads as are unneceſſary, but which have been 

gradually eſtabliſhed by the Inattention of the Owners of the Land 

while it lay open and common, and the roving Diſpoſition, or 

* _ ſometimes a flight Degree of Convenience, of the Traveller. A 

1. : great 


* 
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great Variety of Ways obſtructs the Cultivation of Land, and 
prevents the Farmer from keeping his Cattle in due Bounds, 
when the Lands come to be incloſed. And as Quantity and 
Quality are the two main Conſiderations in adjuſting all new 
tacloſures, the Quality of the Lands is certainly moſt valuable, 
when they are ſubject to ths few eſt of theſe Inconveniences and 
Incumbrances. . f 

The Intent to fhut up the Way in veſlion, is equally clear, 
and indeed is allowed at the Bar. The Allotments over which 
it paſſed are ordered te be fenced on all Sides, and the Fences 
to be maintained for. ever. | 


The great Queſtion therefore is, whether the Commiſlioners 
have legally executed thoſe Powers and that Intent? 


In Acs of this Kind a ede is 8 in the Commiſ- 
fioners, who are in the Nature of Arbitrators named by the 
barties, and are ſworn to be indifferent and 1mpartial. The 
Parties therefore ought not haſtily to retract that Confidence, 
and revolt againſt their Deciſions, unleſs in the Modes * 
ed by the AQ. 


There is no technical Form neceſſary for declaring. the Road 
to ceaſe, or for ordering it to be ſhut up; nor is the Award . 
of the Commiſſioners, if ſubſtantially good, to be ſcanned and . 
es: with all the Nicety of fpecial Pleading. | G HAR: 


We do not apprehend it is s neceſſary i in all Caſes to give a new 
Road ix lieu of that which is ſhut up; for then the Number . 
of Ways would not be leflened, but only their Places changed. 129 - 
If one Way will ſerve inſtead of two, it is the Intention of the 
Act to ſhut up that which is ſupernumerary; ; and the Commiſ- 
| — foners are to judge in that 1 
| Neither ab it be over the ſame Grounds, for then the In- 
convenience to the Farmer will be only ſhifted, and not taken 
away. Nor need it be inticely a ze Road, or one that muſt 
| de neceffarily "now made, or totally over the. new Anclofures. * 5 
Vo. II. . 8A If 
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Tf the eee can avail themſelves of an WY Road, con- 

venient for the Purpoſe, and ready made, they do their Duty in 

giving that the. Preference. An Appropriation of an old Way to 

a new Purpoſe, is (in the Eye of Reaſon and good Senſe) ſet- 

ing out a new Way. Nor is it material, that Part of ſuch old 

| eſtabliſhed Highway is out of the Limits of their Act of Par- 

0 liament. They, do not make or eſtabliſh. it as a Way; but, 

10 Ti finding it already made and eſtabliſhed by the general Law, 

they by their award lead the es of Sherburn to and 
from it. 


7 


i bk If it be ſaid that the inhabitants of South Milforth, not be- 
ay, "044. ing Proprietors of Sherburn, and not benefited by this Incloſure, 
» eught not to loſe their Right of Way without ſome Equiva- 
ewe or Benefit; it may be anfwered, that the old Ferrybridge 
and Leeds Roads are widened one third, from forty to ſixty Feet, 
(which was not neceſſary for this Purpoſe; for, being only « 
private Way, the Breadth is left to the Diſcretion of the Com- 
miſſioners) out of the Lands and at the Expence of the Pro- 
prietors of Sherburn, which renders them more commodious at 
all Seaſons, and is a Benefit to the Inhabitants of South Miijer th. 
But the true Anſwer is, the Convenience of. theſe Roads is not 
now in queſtion, but is admitted by the Demurrer. Had they 
been inconvenient, or had that Inconvenience been material, the 
Defendant might have taken Iſſue upon it. But he knew that 
ſuch Iſſue would be immaterial, for the Convenience is left 
by the Act to the Diſcretion of the Commiſſioners, from whoſe 
Judgment there lies an Appeal to the Seſſions, by the univer- 
dal Mode of framing theſe Incloſure Acts. If Mifor ih was àg- 
ge, | grieved, it might have appealed in due Titus, before the In- 

LEM cloſures were finally Gul. as FS 
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* L 17 K The Pow ers given by the Act to the Commiſſioners i is net, to 
== CE N ſhut up old Ways and ſet out new; but 1 to ſet out all 
SH, Lhe „ ſuch Ways as they ſhall judge convenient” and that no other 
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. be uſed but thoſe. It is therefore no Objection, that 
> the Commiſſioners have not in Terms declared that the Way 
In queſtion ſhall cca/? and be Hut up ; or that the Roads 
aſgtied ſhall ſerve for the Burial Way. They have proceeded 
| ictording to theic Powers, have aſſigned all ſuch Roads as they 
3 "thought Pin and convenient, and have ele Aer in Silence 
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5 * Reſt, among which the Way in queſtäön 1 is one. pr TTY 
Award made, the Inhabitants of South Mil aforth had their Choice 
of two ' Burial Ways. The Award retains | one, and the Ope- 

ration nouns e n up the other. 


ENS 
2 4 


We 3 ak than Us Commiſfioners have ſubſtan- 
cially OS: __ Powers 3 and that chere muſt be REN” i 1 


| Judgment FI abe Plaintiff. 


', 


The End of Trinity Term 19 Geo. 3. 1779. 


20 Geo. 3, 1779. 


4 9 


Kye again! De Mattos, | 8 
lotus. b, 


HE Defendant had changed his Attorney bong. 
Leave of the Court, as required by fe. 13. of Rules. 


new Attorney. 


Ee ßer N This 5 1s n and 1 Plaintiff is not hoes 
0 to ac Lucy Notice. | | By 


Chriſtie againſt F illeul. 


fOS EPH Anſelme a Frenchman. who had refided in Eng- 
land twelve Years in a Houſe of 457. per Annum as a Fac- 


tor for Birmingham Goods, and ſw ore himſelf worth 20008. in the 
X | Bank 


A. D. 16 54» and gave Notice of e Bail by his 


Notice of _ 
tifying Bail 
by a new At- 
torney chang- 
ed without 
Leave of the 
Court, is ir- 
regular. 


AF oreigner 


bf Credit, 


though he 


has few Ef- 


ſects in Eng- 
land, may 
juſtify as Bail, 
eſpecially 
where the De- 
fendant is a 
Foreigner 


alſu. 


ä , erer AAS II . ris et en 
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Bank of Paris, but had no confiderable Mi in England, 
was admitted to juſtify as Bail for 180 J. the Defendant being 
himfelf a Foreigner. Andrew Que/nelle the other Bail not un- 


derſtanding Engliſb, Anſelme was ſworn to interpret, and upon 


No Habeas 
Corpus hes tor 
an Alien E- 
nemy 2 PI- 
[== of of War, 
howerer Ll 
uſed or de- 
ceived. 


Examination Was allo ju; tTifed. 
Anonymous 
The Caſe of three Spaniſh Sailors. 


DAIR move ed for a Habeas Corpus to be directed to the 
Commander of the Nightingale Sloop of War to bring op 


— 


three Spaniſb Seamen. An Affidavit made in Sparifh, but tranſ- 


lated and ſworn to be a juſt Tranſlation, was read ; ſtating that 


they were taken as Priſoners of War on board of a Spaniſh Pri- 
vateer and carried into Jamaica; where our homeward bound 
Fleet wanting Hands, they were perſuaded to enter on board 

a Merchant Veſſel, Captain Hannibal Lufh Commander, on a 
Home of Wages, and,an immediate Exchange by Cartel npon 
their Arrival in England. But that Captain Luſb, on coming 
to England, had refuſed to pay their Wages, and had turned 


them over to the Nightingale as Priſoners of War : Which was 


urged to be a palpable Breach of Faith, which this Court will 


| „ to prevent. And Acdair, being aſked by the Court 


what he had to pray, in caſe the Men were brought up, ex- 


prelied his Hopes that the Court would diſcharge them. 


But by Gould, Blackſtone, and Vares, Juſtices (ab/ente De Grey 
Chief Juſtice) Theſe Men, upon their own ſhewing, are Alien 
Enemies and Priſoners of War, and therefore not intitled to 
any of the Privileges of Engliſhmen ; much leſs to be ſet at 
Liberty on a Habeas Corpus. The Story, as related by them, is 


not much to the Credit of Captain Laſb; but we can give them 


no Redreſs. If they can ſhew they have been ill uſed, it is pro- 
bable they may find ſome Relief from the Board of — 
But at preſent, 


Take nothing by the Motion. 


Danſer 
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Danſer One, &c. againſt Berryman, 


HE Defendant, being ſued on an Attachment of Privi- 

lege by the Plaintiff an Attorney of this Court, in an 
Action on the Caſe upon Promiſes, pleaded his Privilege as At- 
torney of the Court of King's Bench to be ſued only in that 
Court, to which the Plaintiff demurred, an the Defendant 
joined in Demurrer. 


And now Adair for tht Defendant acknowleged, that it was 
a Point fo fully ſettled (particularly in the Caſe of Guy and 
Reynell, 2 Brownl. 266. cited by Greofe for the Plaintiff) that 
where chore is Privilege of one Court againſt Privilege of another, 
that Court which was firſt poſſeſſed of the Cauſe ſhall retain 
the Juriſdiction of it; that he declined entering into any 
And ſo 


Argument. 


Judgment for the Plaintiff. 


ab e 
Bainbridge againſt Pickering, 


TEE moved to diſcharge the Defendant on a common 

Appearance, being held to ſpecial Bail for 30 J. Debt to a 
Milliner, for feathered Caps and other ornamental Apparel; 
and itbeing proved by a Copy of the Pariſh Regiſter, that the De- 
fendant was now under twenty Years of Age, and the Debt was 


of two Years ſtanding; She living all the Time with her Mother. 


GEroſe ſhewed for Cauſe, that the Court will not diſcharge her 
upon Motion, but leave her to plead her Infancy, as theſe 
Things might be neceſlary for her State and Situation in Lite, 

of which the Jury are the proper ket 


But by Gould Juſtice, (abſente D: Grey Chief Juſtice) Tf an 
Infant lives with her Parent, who provides ſuch Apparel as ap- 
pears to the Parent to be proper, ſo that the Child is not left 
deſtitute of Cloaths, or other real Neceſſaries of Life, I appre- 


hend that the Child cannot bind herſelf to a Stranger even for 
Vol. II. 8 what 


Where an 
Attorney of 
one Court 
ſues an At- 
torney of an- 
other, the 
Privilege of 
that Court 
which is poſ- 
ſefied of the 
Cauſe ſhall 
be preferred. 


An Infant 
who lives 
with and 1s 
properly 
maintained 
by her Pa- 
rent, cannot 
bind herſelf 
to a Stranger 
for Neceila- 


Ties, 


— 


15 


N 
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fN 
2 N > 
JT, Altenage of 


A may diſtrein 
* Uo” 
6+ Term be veſt- 
9 ed in Bim- 
telf, to ſecure 
9 . tue Pay + 
30. 


2 for her Life, with divers Remainders over. The Truſt of the 


44299 Py” |. 34. „ 
Court refuſed to permit the Defendant to plead /3 A. 1 


on aſſum pſit, and that the Plaintiff was an Alien . 20 He. 


An Annu: tant ; 


— — 


What might otherwiſe be allowed as Neceſſaries: for no Man ſhall 


take upon him to dictate to a Parent what Cloathing the Child 
ſhall wear, at what Time they ſhall be purchaſed, or of whom. 
All that muſt be left to the Diſcretion of the Father or Mother. 


And as there is not here any Pretence but that the Child was 


decently provided for by the Mother, I think we ſhould give no 


Countenance to ſuch Perions, as inveigle young Women into 
Extravagance under the Pretext of furniſhing them with Ne- 


cefſaries, without the previous Conſent of the Parent. 
Blacłſtone and Nares Juſtices of the ſame Opinion. 
Rule abſolute. \ 


„Seren again, Ladd. 
van. 2 


N Replevin. — Dien dn makes Cognizance as Bailiff of ende 5 


'N athaniel Pigott Eſq, upon a Diſtreſs for 7501, Arrears of 
an Annuity or only Rent: ſtating that on the 5th and 6th of 
Fanuary 1776 the Plaintiff for valuable Confideration did by 
Leale and Releaſe convey to Sir Michael le Fleming and Fames Rod- 
. ney and their Heirs, among other Things, the Lands in which the 
Diſtreſs was taken to the Uſe of the faid Pigett for ninety-nine 
Years, if he ſo long lived, on the Truſts therein aftermentioned, 
and ſubject thereto to the Uſeof the ſaid Ann Fairfax the Plaintiff 


Term is declared to be, that the ſaid Pigott might yearly during 
his Life reccive and take thereout an Annuity or Rentof 2 50 J, by 


equal half-ye arly Payments at Micbaelmas and Lady-day, with 


Power to enter and diſtrein for Arrears ; and then juſtifes 
for a Diſtreſs for 7507. for three Years Arrears due Lady-day 
1779. To this Cognizance the Plaintiff demurs, and the De- 


fendant Joins in Demurrer. 


Adair 


299; — 1 Plaintiff the 7 being an unconſcientious Plea, and not to be fa- PS 
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Adair for the Plaintiff objected, that the ninety- nine Years 
Term being veſted in Pigott, he could not diſtrein upon Eands 


in his own 3 Toſſeſſion; though he might bring an Ber 
ment. 


But: by Blackſtone Juſtice (abſente De Grey Chief Juſtice” 


and Gould Juſtice) I look upon Mrs. Fairfax during the ninety- 
nine Years Term to be, by her own Act and Conſent, a mere 
Under-tenant to Pigott, at the Rent of 250 J. per Annum, for 
which he has paid a valuable Conſideration. To this Rent a 


Diſtreſs 1s incident by Law, excluſive of the Clauſe in the Deed. 7 aſi 


To that ther re is no "CO for the Obje&tion. 


Nares Juſtice of 4 ſame Opinion, for this and mony other 
Reaſons. | 


1 Judgment for the Cognizor. 


2 [Frorfe. Leith Baronet 225 Pope. 
5 rag 
x IR Mehanded Leith, a F 8 Baronet, being diſ- 
treſſed for ready Money, and not over delicate in the Means 


of obtaining it, borrowed 36007. of the Defendant Pope, to 
ſecure which he gave him an Aſſignment of the Equity of Re- 


demption of his Houſe in Newman Street, and a Bill of Sale of 


| outrageouſly 


All his Goods; but it was agreed that Sir Alexander ſhould 
retain ſome, to furniſh his Country Houſe at Shzp/ake in Ox- 
fordſbire. He accordingly in April 1778 ſent openly in a Wag- 
gon drawn by his Coachhorſes, a large Quantity of Goods to 
Shiplake 


But Pope, who ſtood by and ſaw the Inventory made Ne 2 472 
by Lady Leith, and the Goods carried off, without giving any NA 


2 725 2.6 


The Court 
will not grant 
a new Trial, 
for exceſſive 
amages in a 
Caſe of Tort; 
unleſs they be 


diſpropor- 
tionate to the 
Nature of the 
Injury, or the 
Circumſtan- 
ces of the Par- 


Obſtruction, complained that Sir Alexander had deceived him, * >. 


and threatened a criminal Proſecution againſt him and one Watts, 
a Saleſman, if he had not Juſtice done Kew: In the mean time 
Sir Alexander cauſed two Qui tam Actions for Uſury to be 
brought againſt Pope; and filed a Bill in Chancery againſt him. 
About a Month after which Pope made an info, upon 
Oath againſt Sir Alexander for Horſeſtealing, broke open his 
Houſe and Stables at SHiplate by a Search Warrant, and carried 
Sir Alexander before Sir on F zelding as a F elon, Who admit- 


2 ted 


/ 2, 
22 305. 
* 2 


K 


1 
Mm 
2 
1 
Hl 
1 
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ted him to Bail. And at the Fuly Seſſions 1778 Pope indicted 
Sir Alexander capitally at the Old Bailey for ſtealing all the 
Goods before mentioned, and alſo three Coach Geldings. On 
the Trial of which, Pope being croſs examined confeſſed, that 
the true Reaſon of this Proſecution was to get rid of the Actions 
for Uſury. Upon which Sir Alexander was acquitted, and had 
a Copy of his Indictment granted. Upon which he brought an 
Action for a malicious Proſecution againſt Pope, which was 


tried at the Sittings after laſt Term by a ſpecial Jury in London 
before Lord Chief Juſtice De Grey, when the Jury found a 


Verdict for the Plaintiff, with 10,c00 /. Damages. 


And now Kempe, ſupported by Walker and Adair, but op- 


poſed by Davy and Greſe, moved for a new Trial. 


1. On the Footing of Surprize, by the Abſence of one Winter 
a material Witneſs for the Defendant, but which proved to be 


2 mere Pretence. 


2. On Account of the Outrageouſneſs of the Damages, which 
exceeded (it was ſaid) all Example. 


De Grey Chief Juſtice reported viv voce the Caſe as it ap- 
peared on the Trial; but, though diſabled by Illneſs from at- 
tending the Hearing, concurred afterwards intirely in the Opi- 
nion of Gœuld, Blacijtone, and Nares Juſtices, which was, 


That in Caſes of Tort the Court will not interpoſe on account 
of the Largeneſs of Damages, unleſs they are ſo flagrantly ex- 
ceſſive as to afford an internal Evidence of the Prejudice and 


Partiality of the Jury. That is, unleſs they are moſt out- 


<3 Liwt „Lz. 


rageouſly diſproportionate, either to the Wrong received, or 
to the Situation and Circumſtances of either the Plaintiff or 


Defendant. 


1. The Wrong is a criminal Charge (for what (if any) was 
merely a civil Injury, tranſacted openly and with the intire 
Knowlege of the Defendant, who made no Objection) A Charge 


of Felony, of capital Felony, found by the Jury (and not now 
| 2 „ . denied) 


% Y 
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denied) to be malicious and without probable Cauſe. He was 


told by Mr. Gabell his Attorney, that there was no Ground for 
a felonious Charge. Still he perſiſted, and owned on the Trial 
at the Old Bailey that he ſo perſiſted to get rid of a Profecution 


for Uſury. Though he threatened to proſecute Sir Alexander 


and Watts for a joint Fraud, yet he had no Idea of charging the 
former alone with Felony, till after the Attack upon himſelf 
by the Nui tam Actions. Theſe were brought on the 26th of 
May, the Information for F elony not made till the 22d of June. 
A Proſecution thus aimed at the Life of the Plaintiff, and pro- 
ceeding from fuch wicked Motives, mult evidence a moſt de- 


praved and corrupted Heart: for which, had he had an Aſſociate, 


both might have been indicted for Conſpiracy and have received 
the moſt infamous, called emphatically the villencus Judg- 


| ment. In ſuch a Caſe the Court cannot, ſay that any Sum aſ- 


ſeſſed by the Jury is too much, if the Circumſtances * the 
Parties will warrant it, 


2. Now the Plaintiff is a Man of Family, a Baronet, an 
Officer in the Army, and a Member of Parliament: All of 


them reſpectable Situations, and which may render the Value 
of an Injury done to him, eſpecially when directed againſt his 
Life, adequate to 10, oo J. The Court cannot enter into Sto- 


ries of private Scandal, which have been liberally propagated 


on both Sides. This is the Light in which the Plaintiff ap- 
pears upon the Record and the Evidence. 


4 The benden appeared upon Evidence to be exceeding 
wealthy, and well able to ſuſtain ſuch a Verdict. In Poſſeſſion, 


upon Record of ſeventy-ſeven Judgments, to the Amount of 


more than 100,000/: in the actual Receipt of near 3000 J. 
per Annum Annuities for young Gentlemen's Lives. This was 
not then, nor is now contradicted by the Defendant. 


Rule diſcharged. 


vox. II. 8 © Milward 


= nr. ene : —— — * a9. 
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IJ = A, nts fe 
| Ae. 2 65 2 e F. 
N Or ard againſs 
| 222 2 e 55 Lone 20 
oy a ec] * . 25 for the Plaintiff on this ſpecial Caſe. 
for Lands 
ET —_ : The Plaintiff bein g Owner and dere of certain Fest 
of ths Plain- in Worth in the County of Suſſex, was on the 3d of May 1777 


ce. rated to the Poors Rate thus: Thomas Milward, or the Occupier, 
8 withſtanding 4 for Tillgate, 2 Mills and Tillgate Ponds. Rent 84 4 


the Seſſions on 


Appeal had Collection 25 /. 45.” Againſt which he appealed to the 


at h IQ: | * 115 
1 x Quarter Seſſion at Lewes, the 15th of January 1778. becauſe 


determining (inter alia) he was aſiefſed for Warren and Land in the Poſſeſ- 


A that a Man 
may be afſeſ- ſion of Richard Potter, William Nicholas and others, who ought 


> "rome to have been put in as Occupiers. The Seſſion diſmiſſed the 
occupy, be- Appeal and confirmed the Rate. On the 27th of December 1777 
ing an Ex- , | | : j 

ces of Jurif- another Poors Rate was made, wherein Mr. Milward was rated 


din. « for Part of Tillgate; Tillgate Ponds and Mill, Rent 20 J. 15 5. 


S.. "of oF - „Collection 61. 45. 64. Againſt which alſo he appealed to 
1 the next Midſummer Seſſion, but afterwards abandoned his 


6 Appeal. 

Go. ke. C2 . 3 

(fee 6 40 Mr. Milward paid neither of theſe Rates; whereupon a Diſ- 
treſs Warrant was granted againſt him on the 22d of Fly 1778 

E. 20 %, two Juſtices gi "imo as Inhabitant and eee, 

4 T: lgate, Tillgate Mill, and Tillgate Ponds, for the Sum of 31 4. 

8 5. 6d. due for ſeveral Rates and Aſſeſiments; in purſuance 
of which the Defendant diſtreined eight Oxen, which the 


Plaintiff replevicd and laſt Term declared in Replevin. 


The Defendant pleaded the general Iſſue, and alſo juſtiſied 
under the Statutes of the 43 Elix. and 17 Geo. 2. as Ovyericer 
of the Poor. | 


On the Trial of this Cauſe it appear red, among other Things, 

that at the Time of making the firſt Rate, a Part of the Eſtate 

| for which the Plaintiff was rated was let to the faid ; Porter,” 
7 * "a Nirbalus, and others, but that Fact was unknown to the Church- 
2 TEC * wardens and Overſcers: And that the Plain: ig had paid 
| the Rate for other Lands which hc rented i in the tate | Pariſh, 
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aſſeſſed, the Warrant to levy it is illegal and will not protect theſ lle 2 £4 av * fo 


vin, an Action in Rem, to which that Statute has been never nor be LY A., „ 
held to extend. And had it even been an Action of Treſpaſs, ſeers in Ac- T 
tions for Diſ- ⁵ꝓ— of J 


in Cafes where the Seſſions had Juriſdiction, as here they un- e. 


© Un 


21 ha V conceded, 
ALS 19a: 4. YH nM cron. whole 2 


„ ., ze, . Md Ace was . _ 


% for Ae. 
55 , 3 . Ae a6ng He CLE — 


ä 


Mich. Term 20 Gans 3. 267" 22 L331, Sogent þ 


. 


Q. Whether the Plaintif 18 intitled to recover? = = Gas i, 
: hat re, 59 
Groſe for the Plaintiff objected to the Warrant, becauſe, f ſt. gm | Ti 
It was to levy a Sum which the Overſeer had no Right to at- 7 9 car Vie 4 
ſeſs, he not having Power to tax any but Occupiers. Fitzgib. j1 
297. And his Ignorance is no Excuſe. If the Rate was not wel Aa AL 2 


Officer. Cro. Car. 394. Nicholl and alte WF <a 
r ro. Car. 394- ichell and Walker. 7 9 #50 


2. The Warrant is to Wen one aggregate Sum compoſed of mie 490. 
ſeveral Rates. If one of the Rates is bad, the whole Warrant af: Les . " 
muſt fall to the Ground. It ought therefore to have Ipecied 75 2 


the particular Sums. 


Adair for the Defendant, inſiſted that the Juſtices who iſſued 
the Warrant ought to have been Parties to the Actio . Over- 
ſeers being Officers under the Statute of 24 Geo. 2.c. 24 This 
Objection taken in Collins and Alanſon at Durham Afliſes 1758 
before Noel 1 and allowed. 


- 


Sed non allcatur; for per cur. This is an Action of Reple- Juſtices need "2, 


it is not like the Caſe where the Juſtice hath a general Juriſ- wes for = 1 
dition, and whoſe Warrant the Officer is implicitly bound to Poor's Rate. 


obey; but the Juſtice here hath only a ſpecial Juriſdiction, Lge 04, 25 l 
lr / £71 £/ 162908 


upon the Application of the Overſeer, to enforce the Pay ment „ 
of a Tax, which he (the Overſeer) is preſumed to have regu- ar 74 


larly made. | 2X A 
J , le e 
Agair then argued, that the Determination of the Court of fin 6 [ol Hagen 


SELLONS on 1 was final, by eck. 6. of the Statute 43 Eliz. es 24 
** c, mee, — 


he 


g 
17 
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3 had. And he allow ed that if one of the two Rates 45 3 3977 

Was bad, it would vitiate the whole Warrant to join. them in 1 = A 
one aggregate Sum. But not if both were good. We therefore 2 3h 
take it at our Peril; and though It „ be 1 im rudent, it = SI 
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that if one of the Rates be illegal, the We Aol 


is not illeg: al, to join them. 
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whole Warrant is bad. — I le the firſt to be illegal, for 
aſſeſſing the Plaintiff beyond the Extent of his Occupation, 

Nor is t g Adjudication of the Seſſions final in this Caſe, as the 
Juſtices were not Within their Juriſdiction. . They had certainly 
Juriſdictiofl to inquire of the Equality or otherwiſe of the Rate, 
the leaving out of proper Objects of Taxation and other Points 


of the Plaintiff's Appeal. But all that related to the Aſſeſſment 
3 ds not in the Occupation of the Plaintiff, was coram non 
Fudice : The Juſtices therein exceeded their Juriſdiction ; and 


their Determination is a N ullity. 


Blackſtone Joftice of the ſame Opinica, From comparing the 
Dates of the Aſſeſſments and Appeal, it ſhould ſeem as if this 
Exceſs of Juriſdiction in the Juſtices at Seſſions was not acci- 
dental, but wilful. It was on the 27th of December that the 
ſecond Aſſeſſment was made, which confeſſed the Miſtake of 
the Overſeers, and reduced the Plaintiff's Rate upwards of three 
fourth's of the Whole. And on the 5th of January following 
the Seſſions confirmed the firſt Rate, which aſſeſſed him for 
Lands to the Amount of 63/. 55. per Annum, which were not 


in his own Poſſeſſion. 


Nares Juſtice of the ſame Opinion. The Statute of 17 Geo. 2. 
directs the Diſtreſs to be made for Sums juſtly due. | 


Poſtea to the Plaintiff. 


Hall again, Dracord and others. 


i HIS Caſe (fee fol. 1289.) coming on to be tried a ſecond 
Time, the Jury found another Verdict for the Plaintiff, 
Damages 1301. and on another Motion for a new Trial, De 
Grey Chief Juſtice reported, that on the ſecond Trial it became 


intirely a Queſtion of Quantity. The Plaintiff proved that 
Rum Puncheons uſually run from go to 120 Gallons; that their 
Average was 105; for which Average the Permits were uſually 
taken out, as was done in the preſent Caſe. The Defendants - 
admitted the Uſage, but inſiſted that in the preſent Caſe, a 
larger Quantity was knowingly removed under this Permit ; 


and 
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and Ker for the Bill of Parcels given in Evidence at the laſt - 
Trial; but it was not produced, no Notice having been given 
| for that Purpoſe. The Defendants alſo gave in Evidence the 
Gauging by the Officers; but that being in the Abſence 
of the Plaintiff, and they but unſkilful Gaugers, it could not 


be much relied on. 


They alſo gave in Evidence the Conviction at the Board of 
Exciſe, which was admitted, but with ſtrong Objections to both 


it's Authenticity and Legality, being only taken from a Miputg//1a< a 1 15 


Book, and ot made till a Year aftve the Summons iſſued, and f 
only two Days after Service of the Summons. 7 V4 
a 


Gould, Blackſtone, and Nares, Juſtices conceived that the 


Vhole was properly left to the Jury by the Chief Juſtice ; and 
as they had concurred in a fecond Verdict for the Plaintiff, 


there muſt be ſome End of Litigation, and ſo 


Diſcharged the Rule. 


On Monday the 29th of November, the laſt Day of this Term, 
James Clayton Bolton of the Middle Temple Eſq; was called to 
the Degree of Serjeant at LW and gave Rings with this Motto, 


Non eget Integer. 
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TA 
N OF THE 
PRINCIPAL MATTERS 


Contained in this SECOND VOLUME. _— 


Actions. See Furiſdifion. 


B Has Judgment of Non prof. againſt A. and brings Debt on that 
judgment and ſigns Judgment by Default; then brings a ſecond 
Action of Debt on ſuch ſecond Judgment, and therein alſo ſigns | 
Judgment by Default. The Court ſtayed Execution on the third | 
Judgment on 4.'s bringing into Court the Debt and Coſts recovered N 
by the ſecond Judgment. Simpſon and Stone. T. 11 Geo. 3. Page 78 5 
One perſonal Action, not going on to Judgment, is no Bar to another 
for the ſame Cauſe of Action: — But, if Judgment is had on the 
Merits, then it bars all perſonal Suits for the ſame Cauſe of Action. 
Hitchin and Campbell. T. 12 Geo. 3. | | 830 115 
Caſe for obſtructing the Uſe of a Wharf contrary to Agreement, and 3 Kt 
Trover may be joined. Maſi and Goodſon. M. 13 Geo. 3. 348 —_ 
An Action commenced as a Town Cauſe, and not objected to, ſhall | 
be conſidered as ſuch in all its ſubſequent Stages, eſpecially after a 1 
Verdict. Keddey and Fordan. P. 15 Geo. 3. 992 1 
Caſe in Nature of Waſte, will lie againſt Tenant for Years after the —_—_ 
Expiration of his Term, as well as Covenant for the Breach of thoſe 
contained in his Leaſe. Kinlyſide and Thornton. M. 17 Geo. 3. 1111 - 
Huſband and Wife cannot join in Aſumplit, without ſtating the In- 
tereſt of the Wife. Bridgood and Way and Wife. Cam. Scacc. M. 
19 Geo. 3. | | | 1236 
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; Advowlon. 


| Prerogative Preſentation to a Church, of which the Advowſon is held 
in common, does not paſs for the Turn of the otherwiſe rightful 
Patron. The Grocers Company and the Archbiſhop of Canterbury and 
others. T. 11 Geo. - | Page 770 
Where an Advowſon is held! in common, and the Rota of Preſentation is 
not expreſsly ſettled, the firſt and peaceable Preſentations are an 
Evidence of a Compoſition between the Parties. 167d. 774 
A Lay Patron may revoke his Preſentation before Inſtitution; and ſuch 
Revocation, not amounting to a corrupt Agreement to preſent, can- 
| not be void for Simony. Rogers and Holled. AT. 16 Geo. 1830 
On the Purchaſe of an Advowſon in Fee, the Incumbent being in Ex- 
tremis (but without any Privity of the Clerk) the next Preſentation 
is not void, as being 1 a ſimoniacal Contract. Barret and Glubb. 
H. 16 Geo. 3. ; 7: 1852 
Where two Churches are united by Act of Parliament after the next 
Avoidance of both, the Patron cannot preſent to the united Vi- 
carage upon the next Avoidance of one. 1 and the Biſhop of 


IP imnton.- A. ut 5 11 ASC 2 . 162 
N * 729 * | 
Amendments, V. Js Recover 5 


Ca. thr: may be amens 1 ter it has been executed, by making it re- 
turnable before cur : . inftead of before Us. Hunt and Kendrick. 
T. 12 Geo. 3. 836 

Court will amend the Irregular Tefe to a Writ, IM not made "PRA 
Days before the Return. Carty and Afdley. TJ. 13 Geo. 3. 918 


After a new Trial granted, no Amendment allowed in the Record. 


Parthr . Geo. z. 920 


| | +1 PIER 
Ancient D (26:77 See Deceit. 


Appral of Murder. 


| Proceedings thereon. Bigby and Kennedy. P. 10 Geo. 4 | 710 
= - No Objection to the Memorandum of the Bill to be taken before Ar- 


raignment. If“! 713 
Appellees not put to plead, till yer had of all prior Proceedings, if 


= - demanded. 464d. | T6bid. 
1 2 | 5 Arlon. 


„ 


Seu e 


. | in this Volume. _—— 


» \ 


— — — — 


Arion. Statute of. 


A common Gaol is a Houſe within the Statate againſt Ms The 
King and James Donnevan. P. 10 Geo. 3. Page 682 


Fe e 228 
Alti : pft. See Partners. ; 


| Aſumpſ F will lie for not paying the Confidecation of an Aſſignment of 
an uncertain Debt. P. 12 Geo. 3. MouljZale and Birchall, Cam. 
_Scacch. © 820 


 Aſſumpfit will not t lie to recover back Maney pad by A. to B. if the 


ſame was fairly due, though the Payment of the ſame could not have 
been compelled by Law. Farmer and Arundel. T. 12 Geo. 3. 824 
 Afumpſit will lie for the Aſſignees of a Bankrupt, againſt a Creditor 
who has levied his Debt by Fi. fa. ſubſequent to the Act of Bank- 


ruptcy. Hitchin and Campbell. T. 12 Geo. 3. 827 
Aſumpſi will lie for a Loan to the Wife, at the Requeſt of the Huſ- 
band. Stevenſon and Hardie, H. 13 Geo. 3. x at 


General Indebitatus afſumpfit for Money had and received will lie for the 


Aſſignee of a Re/pondentia Bond, the Obligor having beforehand en- 
gaged by Indorſement to pay the ſame to any Afignge. Fenner and 
Meares, H. 19 Geo. 3. =, 


Notice e of Action (required I a penal Statute) is not a Comlente: 
ment of the Suit, ſo as to ſubject the Plaintiff or his Agent to 
Attachment for Miſbehaviour, previous to the ſuing out the Writ. 
Gordon and Pois. T. 11 Geo. 3. e 

Attachment, abſolute in the firſt Inſtance, granted again the Coroners 


for not attaching the Sheriff purſuant to Rule of Court, and directed 


iO . 1 5 9 


to Eljſors, to be named by the Plaintiff and approved by the Prothono- 


tary. Andrews and —_—_— T. 14 Geo. 3. T0 King and Peckbam. 


T. 18 G. R 911, 1218 
Attachment, abſolute in BY firſt INE for Nes ere of Poſſeſ- 
ſion purſuant to a Rule of Court. Davies on demiſe of Povey- and 


Doe. P. 13 Geo- 3 | 892 


Attachment granted 5 arreſting a Plaintiff while attending Arbitrators 
under a Rule of Court on purpoſe to prejudice his Cauſe. But #40 
Days Notice of Bail on ſuch Attachment is not requiſite, nor need 
the Bail juſtify, | The King and Hall. T. 16 Geo. g. 1110 
For. II. =: Attozuey 


110. 08 


FFP ———— —— , er ET: # Boony * ran 
ee e d y by * 2 „ So r 70 . Pots Pafgg) eee G N n 


a A TABLE of the Principal Matters 


 Aﬀtor n?y and r tile ge. See Failſe Tmpriſorment, 


Attorney admitted on ſpecial Circumſtances. N. H. 11 
Ges. 3. Carter's Caſe. T. 14 Gee. 3. Pare 7345; 957 
Articled Clerk, performing all his Maſter's Buſineſs, may at leiſure Hours 
* work for Wages with another Attorney. Blunt's Cafe. T. 11Geo. 3. 704 
The Court will not, upon Motion, compel an Attorney, -who has made 
a Miſtake (how ever tatal) to indemnity his Client. Barker and But- 
ter. T. ii Ges, 3 | 780 
Rule on an Attorcky "A Deputy Steward of a Manor, to deliver up the 
Court Books to the PR. Steward. Marſhal's ah „ 


. | 112 
On Attachment of Privilege "Ip Precipe mult be left with the Pro- 
thonotary. Frogatt and Tapſcot. T. 13 Geo. 3 919 


An Attorney admitted fraudulently, ſtruck off the "I and an Attach- 
ment againſt the Maſter. Hall and Hargrave's Caſs. F146 Geo. ; 
991 

Attorney of the Rings Bench arretted by ſpecial Deleted and Capras 

thereon, out of the fame Court, is not intitled to his Diſcharge by 

ſerving the Sheriff with a Writ of Privilege, but mutt plead it /u6 


pede Sigilli. Creofley and Shaw. P. 16 Geo. 3. 1085 
Attorneys not privileged from ſerving in the Militia, or paying for Sub- 
ſtitutes in their Stead. Gerard's Caſe. H. 17 Geo. 3. 1123 


Where an Attorney of one Court ſues an Attorney of another, the Pri- 
vilege of that Court which is poſſeſſed of the Cauſe ſhall be pre- 
ferred. Danſer and Berryman. M. 20 Geo. 3. | 1325 


Award. 


Indorſement on an Award, unſtamped, is a ſufficient Authority to a 
third Perſon to demand the Money awarded. Langman and Holmes 
P. 115 Geo. 3. | 990 

On a Reference of all Matters in difference in thei Cauſe, if the Arbi- 
trators award general Releaſes, the Award is good, as to the Matters 
referred, but void as to the Reſidue. Pichering and Watſon. M. 17 
Geo. 3. | T4157 


— CE IAA As i wh es 
% 


Bail. 


FFIDAVIT to hold to Bail need not poirtively 5 to the 

Tk Debt, but only to ſuch Circumftances from which a Debt may 

be inferred to be due. Sed 2, Long and Linch. H. 11 Geo. 3. P. 740 
Bail, who /urrernder their N need not juſtify. P. iI Geo. 3. 758 
In Debt on Judgment, the Defendant may be held to Bail, if no Bail 
given in the original Action, notwithſtanding Error brought on the 
original Action and Bail thereon. Kende! and Carey. T. II Geo. 3. 


LAS) 


768 


Sci. ſa. on Recognizance of Bail taken in Loudon, and inrolled at 
Weſtminſter as ſo taken, may be ſued either in London or Middleſex. 


Kenny and Thornton. JT. II Geo. 3. id. 


No ShHeriſ's Officer, of any Kind, can be ſpecial Bail. Bolland and 
Pritebard. H. 12 Geo. 7+ 799 


Bail muſt pay the Co/ts of all Actions, as well as he whole Debt, be- 


fore Proceedings againſt them ſhall ſtay. Ve and Carter. P. 
12 Geo. 3. 816 


Action of Debt, by the Aiignce of a Bail-bond, muſt be brought in 


the Court where the orighnnss Action was laid. Morris and Rees. 
M. 13 Ges. 838 
Subſequent Affidavit by a Plaintiff Executor, that he believes the Debt 
to be due (being at firſt only ſworn to appear by the Accounts of 


the Deceaſed) admitted to hold to Bail. Roche and Carey. M. 


13 Geo. 3. 8 50 
Bail-bond can not be aſſigned, when the original Suit is out of Court, 
for want of declaring 1 in Time. Sparroto and Naylor and others. H. 
13 Geo. 3. | | 876 
Court will examine whether an Action be bailable, though removed fret 
an inferior Court by Habeas Corpus, but will not diſcharge the De- 
fendant on common Bail, unleſs the Caſe is manifeſtly vexatious. 
Echlin and Hartop. P. 13 Geo. 3. 886 
On Demurrer to a Declaration on a Bail-bond for a Contempt, the 
Court will not pen the Plaintiff had no Authority to take Bail, 


but ſome Caſe muit be made upon the Pleadings. Say and Ellie. 


7.14 G6; 955 
Qu. Whether it is ſufficient Objection to Bail that he lives with 
ile Verge of the Court. Glead and Mackay, 1 1 Geo. „ 9 
A Foreigner, being Bail, ſworn and examined by an Interpreter. Bid. 
| 957 
Bail- 
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Bail bond can not be put in Suit till alice four Days from the Ap- 
— {, Þearance Day of the Return of the Writ. Bellis and Mitford. P. 


— 


. . as rg Geo. 3 Page 1009 
20 wa Bail on a Te ere Capias, from Middleſex, put in where the Writ is 
_ ſerved, and not in Middleſex, is as no Bail, and the Plaintiff may 

701 Cy proceed as if the Defendant had not appeared. Fiſher and Levi. 

| F 0 ow. 3. | 1061 
Bail cannot juſtify at a Judge s Chambers in Yonttivn, unleſs by Con- 
ſent; and are no Bail, unleſs they juſtify the next Term in Court. 


Hawkins and Plomer. P. 16 Geo. 35 1064 
Notice to juſtify bee Bail, is irregular. Allen and Keyt. M. 17 Geo. 3. 
| ; 1122 


Bail who immediately ſurrender the Principal, need not juſtify. Mit- 
. cbell and Morris. H. 18 Geo. 3. Jackſon and ringer, ibid. 1179, 
= 85 | 1180 
But Bail ſurreptitiouſly put in, are as no Bail and cannot ſurrender. 
Fackſon and Morriſt. Richardſon and Morriſs. H. 18 Geo. 3. 1179 
Attorney may be ſpecial Bail, in order to ſurrender, but cannot juſtify. 
 Fackfon and Trinder. H. 18 Geo. 3. | 1180 
In Action of Debt on Judgment brought by the Defendant in the ori- 
ginal Action for Coſts of a Nonſuit, he m hold to ſpecial Bail. 
Nightingale and Nightingale. P. 19 Geo. 3. 7 
Defendant's Attorney, changed without Leave of the Court, cannot give 
Notice to juſtify Bail. Kaye and De Mattos. M. 20 Geo. 3. 1323 
A Foreigner of Credit, though he has few Effects in England, may 
juſtify as Bail, eſpecially if the Defendant is a Foreigner alſo. Chri/tie 
and Falieul. M. 20 Geo. 3. Ii. Lid. 


Bankrupt. 


stetute of Limitations which had incurred againſt the petitioning 
Creditor of a Bankrupt, before the Commiſſion iſſued, ſhall not be 
taken Advantage of by a Stranger in an Action brought by the Aſ- 
ſignees. Quantock and England. P. 10 Geo. 3. 702 
Court will not diſcharge a Bankrupt on common Bail, when the Com- 
miſſion appears to have been groſsly fraudulent. Sowley and Jones. 
M. 11 Gee. 5 725 
A. becomes Bail for B. on a Promiſe of lodemni! . The Bail-Bond 
is aſſigned and Judgment had in an Action th-:<un againſt A. who 
brings Error in Cam. Scacch. B. becomes anbtupt. Judgment 
againſt A. in Cam, Scacch, who brings Error in f αliament, which 

| | | is 


= 
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is nonprofled, and then he pays Debt and Coſts. The Damnification 
does not accrue till that Payment, and is not covered by the Com- 
miſſion and Certificate, but Action lies for A. againſt B. the Bank- 
rupt on his Promiſe of Indemnity. Godaard and Vander heyden. 
M. 12 Ges. J- : Page 794 
Allowance of a Bankrupt's Certificate has no Relation back, ſo as to 
_ diſcharge the Defendant's Bail, if fixed before ſuch Allowance, 
Walker and Giblett. P. 12 Geo. 3. a 
Aſſumppt will lie for the Aſſignees of a Bankrupt, againſt a Creditor 
who has levied his Debt by Fi. a. after the Act of Bankruptcy 
committed. Hitchin and Cambpell. T. 12 Geo. 3. | 827 
Bill of Exchange, drawn on and accepted by A. but not due nor paid, 
till after the Drawer became a Bankrupt, is not covered by the Com- 
miſſioner: Young and others and Hockley. M. 143 Geo. 3. 839 

— That a Man cannot poſitively recollect a Fact, but ſhould rather be- 
lieve the Affirmative, is a full and ſatisfactory Anſwer by a Wit- 
neſs on a Commiſſion of Bankrupt. Thomas Miller's Caſe. P. 13 
Gre. Þ = | 6 . 881 
A general Anſwer by a Bankrupt, under Examination, that he has 
loſt 1886/. by ſelling under prime Coſt, is not ſatisfactory, eſ- 
pecially if falſified by ſubſequent Confeſſions of the Diſpoſal of dif- 
ferent Sums for other Purpoſes. Langhorn's Caſe. T. 13 Geo. 3. 

| 1 
Afiznment of all ones Stoch in Trade, together with certain * 
hold Houſes, to à Creditor by way of Mortgage, is an Act of 
Bankruptcy; and renders void as well the Mortgage of the Hofe, 
as of the Goods, Law and Skinner. P. 15 Geo. 3. „ 
Commiſſioners of Bankrupt have no Authority to commit ane ſuſpected 
to detain Effects of the Bankrupt, for not attending to be examined 
upon the rt Summons. Dyer and Miſing. T. 15 Geo. 3. 1035 

An Annuity Bond, if forfeited before the Bankruptcy, ſhould be va- 
| Jued and proved under the Commiſſion. If not forfeited till after, 
it cannot be ſo proved; and the Obligor may be taken in Executien 
on a Judgments thereon. Fi" and Kempland, T. 16 Geo. 3. 
| 1106 

PFalſe Impriſonment lies againſt the Sbm Bod of Bankrupt, for-an 
illegal Exerciſe of their Diete in improperly commilting a Bank- 
rupt, who has made a ſatisfactory Anſwer. Miller and Seare. P. 
17 Geo. 3. i 
An i Bankrupt, going ſurreptitiouſiy beyond Sea, and re- 
fuſing to aſſiſt his Aſſignees in getting in his Debts, is Guilty of 
e bh» N | | 8 F Non- 
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Nonconformity, and cannot be diſcharged under the Inſolvent Debt- 
or's Act. Norris and Levi. P. 18 Geo. 3. | Page 1188 
A Creditor who obtains a Verdict before the Commiſſion, is intitled to 

prove his Coſts as well as his Debt, though Judgment not figned 
till after the Commiſſion ifſued. And having proved his Debt, and 
ctherwiſe acted under the Commiſſion, has made his Election, and 
ſhall not afterwards reſort to the Bankrupt's Bail. Aylett and Har- 


ford. T. 19 Geo. 3. 5 | | 1317 
Baſtardv. 


Both Juſtices muſt be preſent at the ſame Time and Place, when 2 
Woman is examined and committed for not filiating a Baſtard Child. 
Bulings and Prinn and Delabere. T. 15 S 4 


Berwick. 


When the Cauſe of Action ariſes in Bernd only, the Venue ſhall be 
in Northumberland, come ſemble. Mayor &c. of Berw pick and Ewart. 


25 15 Geo. 3. . 8 | 1035 
Wills of erben 


Action cannot be brought againſt the Drawer of a Bill of Exchange, 
till Notice of Refuſal, enen or Abſconding of the Drawee. 
Daggliſb and Weatherby. . 11 Geo. I. 747 

Bill of Exchange not good, fo as to be declared upon as deb when 
drawn payable out of a ſpecial, future, and uncertain Fund. Dawes 
and Wife and Earl of Deloraine. T. 11 Ges. 3. 782 

Bill drawn on a Factor, payable out of the Produce of Goods in his 

Hands, after diſcharging prior Acceptances, and accepted by him ge- 

nerally, is chargeable on him, notwithſtanding any Balance then 

due to him in a running Account with his Principal. Maber and 

Maſjiqs. ©. 106 Geo. 3. 1072 

The Holder of a Bill of Exchange may ſue a ſubſequent Indorſor, tho 

he has (ineffectualiy taken in Execution, and afterwerds ſet at Li- 

berty the Body of the 9 ee Hayling and Mulball. M. 

| „ 


19 Ge. 3. 


Bill 
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Will of Sale. 
Want of Poſſeſſion on a Bill of Sale, a notorious Badge of Fraud. Iams 


tin and Podger. H. 10 Geo. 3. Page 792 
Black Act. 
Horſes are Cattle within this Act. The King and Paty. 721 


Offences againſt it may be proſecuted in any County at the Proſecu- 
tor's Option. The King and Mortis. 733 
In Actions againſt the Hud for firing. Barns, Cc. under this Act, 
the Offence need not be laid to be done unlawfully, wilfully or mali- 
ciouſly. The Statute with reſpect to this Offence not having expreſſ- 


ed any of thoſe Adjuncts. Allen and Simpſon and The Hundreds of 
Kirton and Aſbwardberu. M. 13 Geo. 2 842 


| Bond. 


On a Bond to pay Intereſt Half-yearly, and the Principal in three Years, 
Judgment ſhall be entered on Failure of paying Intereſt. And, if the 
Intereſt be afterwards paid, it is no Cauſe to ſtay the Judgment, but 

only the Execution. Magen and Touchet. P. 10 Geo. 3. 706 

When a Defendant is charged in Execution with the Penalty of a Bond, 
it may be reduced to Principal, Intereſt, and Coſts. Aud Intere} 
due on a Note of Hand, for which no Damages were given by the 
Verdict, ſhall not be covered by this 1 Amery and Sn 
ridge. 11 G, 760 

In a Judgment on a Bond to pay an Annuity, if a Fi. Fa. be ſued our, 
and marked for only Part of the Penalty, a new Fi. Fa. for ſubſe- 
quent Arrears cannot be taken out, without a Sc. Fa. under Statute. 
89 V. 3. Howel and Hanforth. M. 13 Geo. 3. 843 

Proceedings on a Bond for Payment of Money by Inſtalments, and on 

Default to ſtand in Force for the whole Sum then due, thall not be 

ſtayed on Payment of the Inſtalments in Arrear. Gowl/ert and Han- 

forth. M. 15 Geo. 3. 958 

Defendant cannot take Advenings of a void Conditlaw | in a Bond, with- 


out praying Oyer, and pleading it, Colton and Goodridge. T. 16 
Gris. 3 | | | 1108 
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Execution ſhall not be levied on an nie Bond and Jadgment for 
the whole Penalty, but only for the Arrears of the Annuity, and the 
Judgment ſtand as a Security for future Arrears. "Ogilvie and Fo- 
J——XV (Ä. torts 4-07 Page 1111 

Bond to indemnify a Wdgiih a a Pauper is 1 tho' the Pa- 

„ riſh chuſes to pay a wetkly Sum for his Maintenance in another 

Pariſh, to avoid the Expenòb of Removal. Allen and Peſball. M. 

3 bal e | 200 v3 * ok — EB I 77 


+ 6 Br does. 


| The County i is bound to repair a new built Bridge, erected by a rivate 
| Perſon, if it be of public Utility. 4 be King and T, he Inhabitants of 


the We ft Riding of Yorkſhire. P. 10 Geo. 3. 68 5 
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ed een 21% Capias. See Limitation. 


err 8 ace | Carr! ers. — 4 


Carrier is bl : to 90h Goods as directed, if it 5 the eee 
Courſe of bis Trade fo to Wo, Golden and nn: T. 13 Geo. 


3. re Hit 916 
= Choſe in Ac ion. Fee Soldiers. . 
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IDs the 5. OI of Money © on an irregular | piece of Metal, with- 
; out finiſhing 11 it ſo as to make it current, is an incomplete Crime, and 
not High Trealon. The King and Parley. P. 10 Geo. 3. 682 

A Mould is an Inſtrument on which is made and impreſſed the Sim. 
| tude and Stamp of the current Coin within the Meaning of the Sta- 


tute 8 & 9 VV. 3. c. 25. The King and Lennard. T. 12 Geo. 3. 822 
Commitment. See Habeas Corpus. 


Common. 


— — 
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Common. 


15 Action on the Caſe for a Surcharge of Common, the Plaintiff may 
declare generally for the Injury, without ſtating preciſely what the 
Defendant's true Right of Common is. uten and Tegſdale. P. 
12 Geb. . | : Page 817 

Occupier of a Meſſuage and bad MC has Common thereby on the 
Lord's Waſte, may ſet up a Cuſtom to cut Ruſhes, as annexed te 
his Right of Common. Bean and Bloom. M. 14 Ges. 3 926 

In Caſe for a Surcharge of Common, the Plaintiff need not ſhew that he 

turned oa any Cattle of his own at the Time of the Surcharge, but 

only that he could not have enjoyed his Common as beneficially as 
he ought. Wells and Watling. A. 19 Geo. 3555 1233 


Compounding penal Suits. 


On ai 2 penal Action, the King's Part of the Compoſition 8 
to be firſt paid. Hed and Ellis. T. 17 Geo. 3. Wood and Johnſon. 


1154, 1157 
On a bond fide, but not a belles N ition, a : reaſonable Sum may 


| alſo be paid towards the Plaintiff's Colts. Wood and Jobnſon. Mood 
| SIR 2. 17 Ga 3- | | 1157 


Contingency. See Execcutory Devi 


coparcenoꝛs and Tenants in common. 


One Tenant in common ſhall not bar the other by the Statute of Limi- 
tations, where there is no adverſe Poſſeſſion. Fairclaim on Demiſe | 
of Empſon and Shackleton. P. 10 Geo. 3. 699 
Qne Tenant in Common may bring Action for the double Value of his 
- Moiety, undet the Statute 4 Geo. 2. Cutting and Derdy, P. 16 Geo. 3. 


1977 
 Copyhold. See II il. 


Cuiom to- * 0 Intail of a Copy hole by Surrender, may ſubſiſt con- 
cutrently. with a Cuſtom te bar by Recovery, though the Inſtances are 
much leſs n Doe and Truby. P. 14 Gre. ... 9 


——— S Copyholder 
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Copybolder in Fee, paviog ſurrendered to the Uſe of Eis Will, and a f- 
© terwards ſurrendering to new particular Uſes, with Reverſion to him 
© ſelf in Fee, is in of the old Uſe, and may deviſe the Revetſion, 
without any Admittance or treſh Surrender to the Uſe of his Will. 
 Thruftout « on the il 4 Gower and Cunningham. M. 16 Geo. I; 


| Page 1046 
C opyhold Eflates 4 are liable to Sete Occupancy Doc an the Demiſe 
. of Tee and Martin. P. 20 Ceo. 3 N 11 * 
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"lowed to proceed on the fame Account, when the Merits have been 
fully tried. Melcbart and Halſe ey. H. 11 Geo. 3. 5 741 
Formedon diſcontinued on Payment of Coſts, without paying the Coſts 
of two former Ejectments. Scot and Perry. 18 
Coſts cannot be given on a Refuſal of a Rule to ſhew Cauſe, though 
oppoſed } in the firſt Inſtance. Waldron and Norris. T. II Geo. 3. 
| 6 
If a Plaintiff "AT a Verdict on one Count, Coſts ſhall be taxed forthe 
Whole Declaration. Bridges and 2 H. 12 Geo. 3. Norris. 
and Waldron. P. 18 Geo. 3. 80 1199 
To Actions of Treſpaſs for Crim. Con. with the Plaintiff's Wife, the. 
Plaintiff is entitled to full Coſts, though'the Damages are under 40s. 
Batchelor and Biggs. M. 13 Geo. 3. 854. 
In Treſpaſs for Hunting, brought under the Stat. 40 5 . & M. againſt 
the Defendant, as a di rffolute Perjon,. Cc. It the Plaintiff proves the 
Treſpats, but not the ſpecial Circumſtances of being diffolute, &c. 
. and recovers a Verdict for leſs than 405. he ſhall 2 Judgment, 
but no more Coſts than Damages. . Palſant and Roll. of 13 Geo. * 


$2 318 Mo & wo o 333 at > 


108 


o 
Coſts of Suit given by an RET muſt be common Colts, unleſs 5. 
Rule of Reference has ſpecially ordered it otherwiſe, Barker and 
712 on. T. 14 Geo. Jo ; 953 
Aller judgment, as in Caſe of N ovſuit. however irregular, the Defend- | 
ant has made his Election, and ſhall not have Coſts for not Fe 

| cœeding to Trial. Newman and Goodman. T. 16 Geo. 3. 8 
In Treſpaſs for breaking free Warren, though Damages under 405. 
the Plaintiff ſhall have his full Coſts. Lord Deer and 293. F. 17 


Gee. 3 | 5 1151 


Proceed 
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Proceedings in Ejectment ſtaid the Day before Trial, till the Coſts of a 
former Ejectment in B. R. Na Doe on Hen iſe. of. Runter and 
Lau. T. REN eo. 3. io 3 % al e age 1580 

| Covenant. . 


* 
1 


Covenant not to aſſign, ſet over, or otherwiſe do or put away the Leaſe 
or Premiſſes demiſed, does not extend to an under Leaſe for Part of 
the Term. Cruſoe on the Demiſe of Blencoe and Bugby. T. 11 
Seo. 3. 766 
On a Covenant (that, in Conſideration of a weekly Pay ment to A. and 
| his Executors for the Lives of A. and his Wife, A. ſhall not exer- 
ciſe a particular Trade) the Executors of 4. are not bound to abſtain 
from exerciſing it. Cooke and Colcraft. "0:1 3 Geo, 3 Is $56 
Upon a Plea of Non eff faftum in Covenant, the Leckee in Poſſe lion © 
(being Defendant) ſhall not controvert the Title of the Plaintiff, | 
his Leſſor, to demiſe. Friend and Eaftebrook. P. 17. Geo. z ' 11 52 
Non infregit Conventionem not an iſſuable Plea to a Breach of Rey 
aſſigned in the Negative. 2. If one Party covenants to do one Thing, 
the other Party doing another; this is not a, Condition precedent, 
but A mutual Covenant; and one cannot be pleaded in bar of the 
other. Boone and Eyre, T. g Gros, io ne in 1312 


Cuſtoms and Exciſe, 


Orus Proband of Payment of Duties lies on the Claimer, on 1 Proſecu- 
tions in the Excheguer; but in Actions of Treſpaſs for taking the 
Goods, the Onus of proving Non- - payment lies on the Defendant. | 
Salomon and Gordon and others. P. I2 Geo. 3 Fo  Henſhaw and Plea- 1 

. ance. M. 18 Geo. 3 1 3 813. 1174 | 

Treſpaſs lies againſt an Officer of Exciſe for an unſucceſsful Search 
after run Goods, under the uſual Warrant of two Commiſſioners, 5 
W and executed by himſelf. Beſtock and Saunders, T. 13 3 Geh. 


The Practice of making Prime and Poſt Entries at the Guſtom-houſe i is, 
legal and valid, Timon and Nodin. H. 15, Ges. 47 — 70 963 


Condemnation of Goods ; in the Exchequer is ſo concluſive, and ſo alters 
their Property, that Treſpaſs will not lie againſt the Officer who. 
ſeiled them, to try the Point of F orfeitute again. Fo and She 


man. H. 15 Geo. 3. = 977 


, 
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EL * If ſobſequent Miſbehaviour by a Cuſtom-houſe Ofcer, —_— 
© by lawful Authority, and juſtified by a ſucceſsful Seizure, will make 
"him a Treſpaſſer ab initio? Oldfield and Licet. P. 15 Gee. J. 
Page 1001 
Officer of the Cuſtoms ſued in Teber for ſeizing a ſeuggling Veſſel, 
and held to ſpecial Bail, hall not be diſcharged on a common Ap- 
pPearance, unleſs the true Foundation of the Seizure be ſhewn, and 
that the Defendant i is doing all he can to get the Veſſel condemned. 
Bar ler and Chalk. . 15 Geo. 3. 5 1018 | 
In Searches by Exciſe- men, where the Preſence of a Peace Officer is 
T- required, an Officer by Reputation, attending the Rotation Juſtices, 
F3 is not ſufficient. Hill and Barnes. P. 17 Geo. 3. 1 
Condemnation of Goods by Commiſſioners of Exciſe is not concluſive 
Evidence to a Jury in an. Feb of 5 7 reſpaſs. Henſhaw and Plegſance. 
. 18 Ges. 3. 3 
Upon Not Guilty i in Trelpats, 'Exciſe Officers exccnting a Body War- 

tant iflued by the Commiſſioners, may give the ſpecial Matter in 
Evidence. Mood and Cheſſall. H. 19 Geo. 3. 1264 
4 Dealer in spirlts, having a Permit to remove 420 Gallons, and re- 
Ls 75 moving 4.50, forfeits the whole Quantity: And whether the Tran 
action was intentionally fraudulent or otherwiſe, is not Matter to! be 
24 * * a Jury. Hall and Dracord. oh 19 Geo. 3. 1289 
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TN Caſe i in n os Deceit, to ela a Ned of Lakes in an- 
tient Demeſne, all the Parties to the Recovery muſt be before the 
| Court. The King ard Hadlog. M. 18 Geo. 7 . 2 88 | 


- Declaration. Dee Plas and Blading. 


ta \ bailable Caſes, it is not neceſſary to give perſonal: Notice of Dee 
n 1 in the Office. Simmons and S bannen. AM. 11 Ce 3. 
„ 15 
Declaration cannot be delivered Py bene fe, ſo as to tags hs Defend- ; 
- ant with paying for it, till the Appearance-Day we the n 
+ Golding and Grace. H. 11 Geo. 3. b 9 
Declaration cannot be delivered againſt- one of two Deferidants: till both 
appear, or one appears, and the other is outlawed. Knight and Par- 


Ter and others. P. 11 Geo. 3. 759 
r . in 


- 
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In. Declarations, the County aforeſaid, where more than one is named, 
© always refers to that which is named inthe Margin, ren and Feun. 


* hl Geo. k 3. : Tage 84% 


Deſcent and Purchaſe... See 2 HO 


Grant by a Mab to A. B. for Life, Remainder to the Heirs-male of 
Bis Own Body, his Heirs- male take by Deſcent. If ſach Limitation 
is made by Will, or by a third Perſon in a Deed, the Heir-male 
takes by Purchaſe, Will. and Palmer. P. 10 Ges. 3. 687 | 
| Being born on one Part of the Premiſſes, and receiving | Rent from the 
Reſt by the Hands of his Mother and Guardian, is a ſufficient Seifin 
by a poſthumous Son {who died at five Weeks old) to bar the De- 
ſcent to his Siſter of the half Blood, and convey it to A collateral | 
Heir. Goodtitle and Newman. H. 14 Geo. 3. = +. ual 
Qu. Whether, in Ejectment, one claiming Title as Heir is bound tg | 
produce any Pedigree, in proof of his Deſcent. E. on the Demi 2705 
of Thorne and Lord. J. 16 Ges. 3. 5 1099 
hee an Obligor is ſeiſed of a Reverſion i in 8 expecunt, on ſoveral 
Eſtates-tail, this Reverſion, coming into Poſſeflion in the Hands of 


"his Heir, is then Aſſets by Deſcent to charge him with the Debt. 
_ Smath and Parker. M. 19 Ceo. 7 


1230 
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Devile. 8 ce Hulle. 


Deviſe of a Leaſehold Eſtate for Lives. to his Daughter Mary, after the 
| Death of Berty the next Ceſtuy que vie, is a Device by e 
2 #@ Oe Roe, an ce Demi ye: of Bendall and e H. 10 Ges. 
2813 226) J E M 69 
Deviſe to ao 8 of J. Ss: in a. \ Will (i are * to enjoy it 
for their Lives, of which none of them are Tenants a any longer, nor 
Nall it be in any. of their Powers to ſell ordifpoſe of ſthegſame) and af- 
terwards in a Schedule annexed this Eſtate being recited to be 
given to J. S. ſhews the Intent of the Teſtator to give him an Eftate 
for Life; which the Law will conjoin to the Eftate given to this 
Heirs-male, and -conſtrue him to be Tenant in TIS — on the 
- Demiſe of Foorde and. Foorge. P. 10 Geo. 3 3. gan wu 
The Words Mefſuage, Cc. will (with ſpecial die carry 
Lands in a Deviſe by Will. Gulliver on We W * n 
+ Poyntz. M. 11 Geo. 3. is 04 400063 eee eee 
3 737 EL 1 FE 8 107 „ e PAO 10 789 89e A 
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A ln n . will not carry a Reverſion which in the ſame 
Will is deviſed to the Teſtator's right Heirs, unleſs under ſpecial 
Circumſtances. Smith on the Demiſe of Davis and Saunders. H. 

. Page 736 
Tenant for Life, 1. to the Heirs-male of his Body in Fee, and 

* if Tenant. for Life died without Iſſue, Remainder ONT, - 18: 43 ton 

tingent Remainder with a double Aſpect, and may be barred by 

the Recovery of Tenant for Life. Doe on the Demiſe of Brozon 


ald Holme and Longmire. "'T" 11.Geo. * | 777 
Deviſe to A. for Life Remainder to his Son B. and his Heirs-male ; 


Remainder to 4s next Heir- male, the elder before the younger ; if 
no Male Iſſue left behind A. the Eſtate to devolve to the Females ; 
and, if no Females, then A. to give and diſpoſe as he thinks fit ;— 
1 8 iS Tenant for Life ; Remainder to his firſt and other Sons "i 
; 0 ceflively i * Tail Male; Remainder to A. s Daughters in Tail; Re- 

mainder to A. in Fee. Fell and Fell. P. 13 Gee. 3. 888 


The Preamble of 2 a Will, ** 4s touching the Di 06 tion of all my temporal | 
LDL Eſtate,” ” will not (alone) cauſe a Deviſe of certain Houſes to A, 


T without any farther Diſpotition. of the fame, to be conſtrued an Eſtate 
in Fee- fimple. Frogmorton on ; the Demije of Wright and Wright. 


> 6; 


P. 13 Geo. 3. i 1 1 88g 
By a Deviſe of All the Adv owſons ms the Purchaſe of which I have 
__ contracted” (with Directions for completing ſuch Contracts) ** of a 
certain Sum in lieu of the ſame”; the Teſtator being then under 

Contract for the Pur chaſe of one Advowſon, and the ſaid certain 

Sum being equivalent to the Purchaſe Money; an Advowſon 

formerly purchaſed before the making of the Will fhall paſs. Se 
Qu. St. Joon and Biſhop of Winton and others. M. 14 Geo. 3z. 930 
Deviſe of his Eſtate at N. to A. in Tail, Remainder to A. in Fee if 
he ſurvives B. his Wife; but if B. ſurvives A. then he gives 
- the ſaid Eſtate and Premiſſes (ſubject to an Annuity to B. for Life) 
10 C. this is a 4 eee in C. Stiles and as be H. 14 Ges. 3. 
| | 938 
Devi to H. of an intire Farm in the Occupation of B. (which "3p 
eluded a fmall' Parcel of Marſh Land) not to be diſmembered by a 
' tndſequent Deviſe in the ſame Will of all the Teftatri 14 Marſp Lands 
to M. the having a lurge Eſtate in Marſh Lands beſides, which Wa s let 
| SYS 2 ienDarate Tenant. 0 and Pardoe. „„ WE ROY 975 
1s :viſe to the He Irs of the Body of A. the Elder of fuch Iſſue and his, 
her, and their Heirs to inherit before the Younger and his, her, 


and their Heizs, Remainder over, veſts an E tate tail in the eldeſt 
| Daugnte 


1 . 
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\ Dingle: of A: (there being no Son) with Remainder i int tail to the 
Foungeſt. Heny and Purcel. P. 15 Geo. 3. Page 1002 
\ 2 to the Heir of M. may be good as Deſgnatio Perſone ; and 
be may take in the Lifetime of M. Grodright on dem! iſe of Brooking 
-and White. PF roo 1010 
Deviſe to receive Rents and Profits dane the Lives of the Teſtator's 
four Daughters and the Survivor, and to pay the ſame to ſuch Survivor 
and the Children of ſuch as die. Remainder to the Children (after 
Sale) in equal Portions. The four Daughters during their Liv eg 
bare intitleck to” the - annual Rents and Profits. Saunders and Lowe. 
75 Fe 00-4. -: | 1014 
Deviſe of a Life Annuity to A. to be paid by my 3 afternamed; 
and then a Deviſe generally of a ſpecific Copyhold Eſtate to B. with 
a reſiduary Deviſe of all the perſonal Eſtate, charged with Debts and 
Legacies, and making B. Executor, gives him a Fee- ſimple i in the real 
| ate. Oe e on the Dem! * of 7 and Allin. A. 16 Geo. 3 4 
h 1041 
A trifling pecuniary Legacy to the Heirs at Law, jointly with other 
| Drandobildevi of the Teſtator, and to be paid on a future Contin- 
gency, will not turn a Deviſe in Remainder to A. (generally) into a 
-F ec- ample. Roe on the Demiſe of Callow and Bolton. M. 16 Geo, 3. 
| | | 1045 
cx Deviſe to a Man and- his Sons in Tail male and in failure of ſuch 
Iſſue male, Remainder over, the Deviſee having then no Iſſue gives 
the Father an Eſtate in Tail Male. Wharton and Grefoam. P. 16 
rn. 1083 
ITand occupied with an Houſe, and highly convenient for the Uſe of it 
will paſs in a Will by the W ord Appartenants, though held for a 
different Term. Doe on the Demiſe o Lan and Martin. P. 
17 Geo. 3. an 14 
By a Deviſe to the ſecond Son (then andes) of A. B. for Life, and 
after his Deceaſe or the Acceſſion of his paternal Eftate, to bis ſecond 
Son and his Heirs male, with Remainders over, ſuch ſecond Son of 
A. B. when born, will take an Eſtate in Tail male by way of Exe- 
cutory Deviſe, determinable on the Acceſſion of the family, Eſtate, 
and in the Interim, the Lands will deſcend to the Heir. of the 
Teſtator. Nicholl and Nice. M. 19 Gee. 14159 
"Devils to A. and B. of all his real and perſonal Eſtate to be equally 
divided between them, or the longeſt Survivor, paying his lawful 
Debts, and after their Deceaſe to the Male Heir, gives A. and B. 
only a conditional Eſtate for Life. Doe on the Demije of. Cole and 
e ejebn. YT. Ge 3. | 5 1215 
| | De viſe 
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Deviſe to A. of © the next Turn or Preſentation to the Church of B. 
„after the Death of the preſent Poſſeſſor, and after the Death of 
5% A. the ſaid Living to revert to the Teftator's Heir,” is a Deviſe 

of the next Turn of preſenting abſolutely, and not merely of getting 

himſelf preſented. Law and the Biſhop of Lincoln. M. 19 Geo. 3. P. 1240 
Deviſe of All my Eſtate in A. to my Niece and her Heirs (the 
Teſtator having only a Copyhold in Fee and a long Term of Years - 
in that Pariſh) will carry both theſe Intereſts to the Neice, if ſo in- 
tended by the Teſtator, though there is a Bequeſt of all his Goods, 
Chattels and perſonal Eſtate to B. "Roe on the Demi we of Pye and 


Bird. T. 19 Geo. 3. a | | r 


Dilcontinuance. See Co/7;. 


Plaintiff, after a ſpecial Verdict, not allowed to diſcontinue, in order 
to adduce freſh Proof in contradiction to the Verdict. Roe and Gray 


25 12 Geo. 3. e | 815 
D:ſpenſations. : 


On a Diſpenſation to hold two Livings, the Diſtance between each is 
by the temporal Law immaterial. ' The King and The Bijhop of Litch- 
field. H. 15 Geo. 3. | | 968 


Diſtreſs. 


An Annuitant may diſtrein for Arrears, though a Term be 7 
himſelf to ſecure the Payment: The Reverſioner (in Poſſefſion) be- 
ing conſidered as his Under-tenant. Fairfax and Gray. M. 20 


Geo. 3. ry. 1320 
2 Danuatives. 
Donatives with Cure of Souls, are within the Acts of Uniformity, come 
ſemble. Powel and Milbank. M. 13 G. 3. „ 7 qa 
EaZ- India. 

N Alderman of Calcutta may be guilty of unlawful trading and 

{i 2 trafficking in the Eaſt Indies, and, as ſuch, removed to Exg- 
Lund by the Company. Bolts and Purvis. 7. 15 Geo. 3. 1022 
| 2 | | | 7.006 
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No Ation 4 falſe e will lie git . "gl * the 
Eaft-India Company for ſeizing, in order to ſend. to England, one who 
had been a military, Officer in. the Company's _Service, but had re- 


ſigned, and was found trading in the Territories of a foreign Prince 
within the Limits of the Eaft Indies at the Time of ſach Seizure, 
Nebel and £4 P. 19 Geo. 3. | 


n 
7 


Page I 277 


Sjectments. 


The Vill, in which the demiſed Lands lie, though omitted in the De- 
claration, ſhall (after Verdict for the Plaintiff) be collected from 
the Vill in which the Ejection is laid to have been committed. 
Geodright on tHe Dem ife of Smallwood and Strother, P. 10 Geo. 3. 

| 706 
Tender of Rent, before an Ejectment dlivires: ſhall fray the Proceed- 


ings; under Statute 4 Geo. 2. S on the Demi ife of Stevenſon 
and Norigbt. H. 11 Geo. 3. 746 


The new Defendant in Ejectment may . a Rule to reply, and non 
pris the Plaintiff but can have no Coſts, unleſs the Leſſor of the 
Plaintiff has joined in the Rule by Conſent. Goodright. on the. De- 
miſe of Ward and Badtitle. P. 11 Geo. 3. >; v1. wor 

Service of a Declaration in Eje&ment on the Wife of the Teriant in Poſ- 
ſeſſion good. Goodright and Tbruſtout. H. 12 Geo. 3. 800 

Attachment abſolute in the firſt Inſtance for Non-delivery of Poſſe efion. 
by the Tenant in Poſſeſſion in Ejectment, after being ſerved with 
Rule of Court for tat Purpoſe. 121 Vis on the Deni e of Pov ey and 
"Dee. P. 13 Veo. 3. | | 5 392 

Proceedings in E. &ment ſhall guy, till the Coſts of a former Eject- 
ment be paid; although, in ſuch. former. Ejectment, the Leſſor of 
the Plaintiff never entered into the Conſent Rule. Smith on the 
Demiſe of Ginger and Barnerdijton. P. 13 Geo. :3. 1 904 

Term of an Ejectment inlarged, being fo laid has IE had . 
twelve Years before the Action brought, on Payment of Coſts; 
7 Tpecial Jury being ſtruck, and the Parties gone down to the Aſ- 
lifes belore the Miſtake Was diſcovered. Ree and Ellis. P. 14 Geo. z. 

3 on 940 

Proceedings i in Eje&ment ſtaid the Day before the Trial (after a Jon 
Delay) till Coſts of a former Ejectment paid. Doe on the Demiſe #f 
Chadwick and Law. T. 17 Geo. z. | 11585 

And the like when brought by a 3 Aſſignee (under the 
Inſolvent Debtor's Act) of the former Leſſor of the Plaintiff, 
Dee on the Demiſe of Chambers and Law. H. 18 Ges. 3. 1198 -- 
„ | d 1 The 
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| The Court will Rot endure a Leſſee to defend (alone) an Ejectment againſt 

His Landlord or thoſe claiming under him, on a ſuppoſed Defect of 
Title. Driver on the, Demiſe of Oxenden and Lene. 171119 
Seo. 3. | . IO 12 59 


5 Error. 


Cdnieat Rule to confeſs a ["FION in an Action on a former Judgment, 
on which Error was brought, with Stay of Execution till the Writ 
; of Error determined, does not imply a Conſent to bring no "4a | 
| of Error on 1 the ſecond 9 udgment. Made and Rogers. 11 Geo. 3 
E 
N Where A Writ of Error is | amended i in the King' S SLE new Bail ; eh 
be given to the amended Writ in the Common Pleas, and the Plain- 
tiff below ſhall not in the interim take out Execution for want 
of Bail. Rafael and. Verelft. P. 16 Geo. 3. 1067 
Allawance of a Writ of Error, on a Judgment by NN dicit, is fo 
-ntirely a Swper/edeas to a (ſubſequent. Writ of Execution and all 
Proceedings grounded thereon againſt the Bail, that all may be ſet 
-afide upon Motion. Dudley and Stokes, H. 18 Geo. 3. 1183 
Ia Error on a Jodgment after Verdict on a Sci. facias againſt. Bail, 3 | 
muſt be Bail to the Writ of Error, it eng e Action. Pult- 
- zzey and Townſon, M. 19 Geo, 3. ed 127 


. . 211: , N 
; 8 4 2 &£ - q 3 * 5 


Debt lies againſt the Sheriff for an Eſcape, to recover the whole Debt 
and Damages, if a Defendant taken in Execution is ſeen afterwards 
at large for any the ſhorteſt Time, even before the Return of the Writ 

" Hawkins and Plomer. H. 16 Ges. 3. 8 | EI 1048 
Affidavit of the Warden of the Fleet, that an "Eſcape (ter which Debt 
Vas brought) was without his Knowlege, may be conditional,“ if any 


4 lach ——_ there was.” Weſt and Eyles, H. 16 Gee. 3 * 1059 


Eſtates. ee Deſec ant and furl. 


Selene dn FJ. S. for Life, Remadndet to his Heirs on the Body of 
bis Wife A. to be begotten, the Male to be preferred before the 
Female, and the Elder before the Younger, is an Eſtate in 29% 
Tail- male in . Doe 0 on the Demiſe * 2 and 23 2 

10 Geo. 3. i | | . 
f Ellate 


3 N . 
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Eſtate made e by A. to B. whom he intends to marry, and the Heirs & 
their two Bodies begotten, is an Eſtate for Life to B. with a con- 
tingent Remainder to the Iſſue. Progmorton on the Demi iſe of Robin- 
fon and Wharrey. M. 11 Geo. 3. Page 728 
By a Deed Poll from Father to Son of Lands, to hold to him and bis 
Aſigns for ever, charged with 100 J. to his younger Brother at the 
End of his Apprenticeſhip, with Clauſe of Entry for Non-payment, 
and Warranty againſt all Men in caſe of Payment, the Son takes 
only an Eſtate for Life. Wright on the Demiſe of Alingbam and 
Daley. P. 18 Geo. 3. WE 1185 
Surrender of a Copyhold to Rn d Wife and the Survivor, and 
after the Death of the Survivor, to the right Heirs of both, veſts a 
= Fee- fimple in the Huſband and Wife by Entireties, and the Huſ- | 
band cannot alien or deviſe any Part of it, but on his Death the 
es hole ſurvives to the Wie. Green on rhe Dem! iſe A Crew and King. 
. 18 Geo. 3 1211 
ee before Mariiage of F echoli to } the H ulband and Wife for 
Life, and after their Deceaſe to the Heirs of the Huſband on the 
Wife, and of Copy hold (in Boron gh Engli %) to the Huſband and 
Wife for Life, and after their Deceaſe to the Heirs of their two Bo- 
dies, in like Manner and to the ſame Uſes as the Frechold, the young- 
eſt Son ſhall ſucceed as Heir in Tail to the Copyhold. Roe on the 
5 Demyſe of Aytrop and AiftropP. M. 19 Geo. 3. 1228 


Srgngnanual, 

PS wok nut Alte PF Ms L,. tg O97 7 
In Actions by third Perſons for taking their Go on a Fi. /2. againſt 
J. S. the Defendants, who juſtify, muſt give in Evidence a Copy of 
the Judgment. Martin and Podger. P. 10 Geo, 3. 701 
Member of Parliament moving to be. diſcharged on Privilege, muſt 
produce in Evidence the Return of his Writ of Election. ; Femmygs | 
and Fenwick, M. 12 Geo. 3. ee 
Parſons, &c. need not prove their reading ha Articles, Oc. till ſome- 
thing * to the contrary. Powel and Muiban#. M. 13 Geo. 3. 
852 
In Debt gut tam for extorting illegal Fees, if the Plaintiff ſets forth 
the Judgment on which the Writ was founded, he muſt alſo prove 
it. Savage and Smith, T. 16 Geo. 3. -r „0 
On a Jpecial Plene. admini iAravit, if Aſſets are prov as in the Defendant” 8 
Hands, he may give Evidence of the Payment of other Debts with 
thoſe Aﬀets, previous to the Action brought. Smedley and Hill. 
N 16 Geo. 2. 1105 
3 Oa 
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On an Action of falſe 1 i . W juſtifies the 
Commitment as a Magiſtrate for a bailable Offence, in conſequence 
of an Information upon Oath, the Plaintiff under the general Repli- 
cation of De injuria ſua propria &e. cannot give in Evidence a Ten- 

der and Refuſal of Bail, but ought to have replied it fpecially. Sayre 

and Earl of Rochfort. M. 18. Gee. 3. : Page 1165 

Athdavit filed in Court upon a Motion, may be read in Evidence at the 
Sittings in the ſame Court, without Proof of its being ſworn. 
Cameron and Lightfoot. P. 18 Geo. 3. | 1190 

A Plaintiff producing the original Leaſe of a long Term, and proving 
Poſſeſſion for the laſt 70 Years, all meſne Aſſigaments Hall be pre- 
ſumed. Earl and Baxter. M. 19 Geo. 3. | | 1228 

Patrol Evidence is not admitible, to prove an additional Rent payable 

by a Tenant beyond that expreſſed in the written Agreement for a 
| Leaſe. Prefton and Merceau. H. 19 Geo. 5 1249 

A Creditor, . ing ſold his Chance of recovering his Debt, is a good 
Witn ry to ſupport a Common of Baukfppt. Granger and Fur- 

ew) wy Gra 3. 1273 

I 8 6 Erth gange. 

An Exchange can only be between Two Parties: And if three mutually 
grant es! Eſtates to each other (A. te C. B. to A. and C. to 
B.) and A. is evicted of the Tenements granted to him by B. A. 

.-cannot recover of C. the Tenements 8 8 to him by A. Eton 


Calige aad n of Winton = e H. 14 Geo. 70 IT 936 
Das - | Execut 025 | SA TH 161% 494.31 


vey hy * ring may e "FAG Probate of a Will, Lands thereby de- 
Jag viſed. Bendall and Summer ſct. P. 10 Geo. z. 694 
-:A Nlarriage- Covenant with a Truſtee for ſecuring a Provifion for the 
Wife, may be given in Evidence by her on a Plea of Pfenç Admi- 
x": 377travit to an Action brought againſt her as Executrix of her Huſ- 
band. And ſhe may retain out of the perſonal Aſſets fo much as is 
equal to the Damages ſhe has ſuſtained by the Breach of ſuch Cove- 
nant. Loaane and Caſey. H. 15 Geo. 3. 965 
Executor, having pleaded Now 2/umpit, and a Specialty which covered 
the Afſets, ſhall be permitted to withdraw the firſt Plea, on Pay- 
ment of ſueb. Coſts only, as were OCC2 afioned 175 cher Plea. Dearne 
and Grimp. P. 19 Ges. 3. A > 279 222 


EE | PE Executozy 
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Executozy Devile. 


Truſt of a Term, to ariſe on the Cantingencyh 1. That 4. and B. 

hall die without leaving Iſſue male. Or, 2. That ſuch Iſſue male 
ſhall die without, Iſſue; is good, in caſe A. and B. have a Son who 
dies without Iſſue in the Life-time of the Survivor of A. and B. 
Tongbead on Demiſe of Hopkins and Phelps. P. 10 Geo. 3. Page 704 


Expoſition of TTI0225S. 


In Declarations, * the County aforeſaid,” where more than one is 
named, always refers to the Margin. Stfton and Fenn. M. 1 3 Geo. 


| 847 
Fator. 


Bills remitted to a Factor or Banker, while unpaid, are in the Nature 
of Goods unſold; and, if the Factor becomes Bankrupt, muſt be 
returned to the Principal, ſubject to ſuch Lien as the Factor may 
have thereon. Zinck and Walker. T. 17 Geo. 3. 1154 


Falſe Imprilonment. 


Where a Capias is void, becauſe a Term intervenes between the Tefte 
and Return, and is executed; Action of falſe Impriſonment lies 
againſt the Plaintiff. Par/jons and Lloyd. M. 13 Geo. 3. 845 
It lies againſt the Plaintiff's Attorney, who ſues out a void Ca. /a. and 
delivers it himſelf to the Officer, who,: by his Order, arreſts the 
Defendant thereon. Barker and Braham and Norwood. H. 11 


866 
It does not lie for a Perſon-arveſled by legal Pega Diab: at a Time 


when privileged redeundo from the Court. Cameron and Lightfoot. 
P.. 18 Ge0. 3 4199 


Felonv. 


A Perſon acquitted on a Charge of Felony committed by him in a 
particular Capacity in the Poſt Oflice, cannot be convicted on an- 
other Count, charging him generally as one being employed under the 
Statute. The King and Shaw, M. 12 Geo. 3. xy 789 


Won. 8K \ Fines. 


— H — — , * „ 


OY K TABLE of the Principal "AY 


„„ — — | 


Fines. 


A Fine taken in Scotland allowed, tho' the Affidavit 100 due Acknowledg- 
ment was not made by an Attorney; there being no Attorney reſident 
in or near the Place. Seton and Sinclair and others. P. 13 Geo. 3. 


| | Page 880 

Term of a Fine not amendable, living the Parties. Heath and Wilmot 
and others, M. 12 Geo. 3. 788 

_ Chriſtian | Name of the Plaintiff not amendable, living the Parties. 
Dixon and Lawſon and Fife. P. 12 Geo. 3, ; 46 

Bill in Chancery filed, no Claim to avoid a Fine. Gl/umdalchtch and 
Lenau. P. 15 Geo. 3. 7 993 


Return Day of Writ of Covenant not amended, the Fine being taken 
from a dying Woman, and the Deed to lead the Uſes be ing cbs 
able. Lindſay and Gray and Wife. P. 15 Geo. 3. 1013 
Fine not amended by increaſing the Number of Acres, the Deed of Uſes 
being general, and the Intent only proved by Affidavit. Povel and 


Peach. P. 18 Geo. 3. 1202 
Fine acknowledged, de bene e, by a Feme Covert without her Huſ- 
band. Aun Mareaus Caſe. P. 18 Geo. 3. 1205 


Where there is a Fine and Non- claim, the Court will not enter into any 
f Piſcuſſion of Title, till that be accounted for. Driver on the De- 
miſe 27 Oxenden and Lawrence. H. 19 Geo. 3. 1259 


Foꝛeign Attachment. See Loan,” 


Fi oꝛgery 6 


A A follows i is a ſufficient Averment of the Tenor of a forged Receipt i in 
an Indictment. And, it is only neceſſary to aver a general Intent to 
| +defrud; without fetting out the Manner in which it was to be effect- 


ed. The King and Poel. M. 12 Geo. z. 787 
Indictment for forging a Paper Writing, purporting to be the Will of / 
A. B. is good. 255 he King and Birch and Martin, 799 


Frauds, Statute of. See Wills 


Gaming. 


—_—_— 
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Gaming. 


ET TIN G at a Horſe- race to the Amount of above 10 J. is within 
the Statute of 9 Ann. and if the Bet be lawful on one Side, and un- 
| lawful on the other (as a Bet of ten Guineas to five) neither can be 
recovered for want of Mutuality. —_ and Jennings. P. 10 Geo. 
3. | Page 706 
Money paid as a Premium for inſuring 1 Tickets, may be reco- 
vered back, though the Winnings (if any) cannot be recovered, be- 
ing on a void Contract by the Statute. Jaques and Goligbtiy. P. 
16 Geo. 3. 1073 
Action brought by the Loſer to recover back addin loſt: at Play, is 
remedial and not penal, and new Trial may be had therein. If Com- 
pany never part, though Dinner interyenes, the Lofs is to be con- 
ſidered as at one Sitting. Bones and Booth. M. 19 Geo. 3. 1226 


oO —— K — 


Habeas Coꝛpus. 


H 283 EAS Corpus at Common Law is grantable in the Common 
Pleas, as well as in the King's Bench. Wood's Caſe. P.11 Geo. 3. 745 

A Member of the Houſe of Commons, committed for Breach of Pri- 
vilege, cannot be diſcharged on a Habeas Corpus, during the Seſſion. 
Brafs Croſby's Caſe. P. 11 Geo. 3. 754 
The Court will not receive theReturn of a Habeas Corpus, till the Return 


Day. And a Commitment, under a ſpecial Authority, concluding 
zill the Party be diſcharged by due Cour ſe of Law, is ill. Stephen 
Maſb's Caſe. H. 12 Geo. 3. 805, 806 
Return to Habeas Corpus muſt anſwer to the Taking, as well as the 
Detaining. Elizabeth Warman's Caſe. P. 18 Geo. 3 14204 
No Habeas Corpus lies for an alien Enemy, Priſoner of War, however 
ill uſed or deceived. Anonymous. M. 29, Geo. 3. n AY byte 


2 , us 1h as 107 &/ Nele, 2 Picks ce F 4 We 


Iz02ſes, See Black AF. 


Y, 
usband and ite. 


Feme Covert, in Cuſtody on meſne Proceſs, ſhall be diſcharged on com- 
mon Bail. Roberts and Andrews and Wije, T. 10 Geo. 3. 720” 


Defendant 


. 


eee, 


eule. 
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* 8 we | has appeared by Attorney as a Feme e Sole, mall not 
pead in propria Perſona, as a Feme Covert, after a Rule to ſtay Pro- 
ceedings on pleading iſſuably. Canwell and Thomas. N. 11 Geo. 3. 

a Page 724 

| Huſband, who marries a Feme A may ſurrender or diſ- 
poſe of a Term, which — has in that Right. Thruftout on the Demiſe 


— 


N Levick and Coppin. H. 12 Geo. 3. 801 
| The Court will not diſcharge a Feme Covert, when ſued as a Feme 


Sole, upon a common Appearance, unleſs the Defendant lives with 

her Huſband, and the Coverture be * and notorious. F and 
Mead. P. 13 Ges. 3 903 
A ſeparate 1 gable a. at the End of each 3 
is to be apportioned at the Death of the Wife. Howe l and Hanfortb. 

2.15 Ces. 3. 1016 


A Feme Covert, eloping from her Huſband and running in Debt, can- 


not be ſued alone. Hatchet and Baddeley. P. 16 Geo. 3. 1079 


N 167 a Woꝛnan parted by Conſent, and having a ſeparate Maintenance. 


; and Schutz. P. 18 Geo. 3. Wis . 4195 
Hop 5 Vis 5 — 4 . . 
75 © 


ncloſure Bills. 


No date Form is neceſſary ir in the Award of Commiſſioners of In- 


cloſure, but if they ſubſtantially purſue their Powers in ſhutting up 
old Roads, thoſe Roads efiectually ceaſe. Pick and Clarkſon. T. 
19 Geo. 3. | | | 1316 


Indickment. See Forgery. 
In kant. 


Joint Warrant of Attorney, to confeſs Judgment by an 1 41 


another, may be vacated againſt the Infant only. Motteux and Cz. 
Aubin. H. 17 Geo. 3. | 3 34453 


An Infant, who lives with and is ws b 0 by her Parent, 
cannot bind herſelf to a Stranger for Neceſſaries. Bainbridge and 


Pickering. M. 20 Geo. 3. 5 + "Te 


Inſlolvent. See Priſoners. 


Promiſe to waive the Benefit of the Inſolvent Debtor's Act, and pay 
the Debt on Requeſt, will revive a Debt barred by that Act; but 
2 | Requelt 


* p. .- , . . Ze 2 AE comme Ag | 
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| Requeſt mult be =” before Action i Hatt and Nr 
M. II Geo: 3. = & Page 724 

: An Inſolvent Debtor 3 not nal the Act, bot after Judgment on 

Demurrer and Execution may be diſcharged on Motion. Nor ſhall 
be charged with a new Promiſe ſince his Diſcharge at the Seſſions, 

2 j occaſi oned by the old Debt. Nor, being an” Attorney, is excepted 
out of the Act, unleſs with reſpect to Money recovered and rereiv- 

| ed by him as Attorney. Ford and Chilton. H. 12 Geo. 3. 798 
A Creditor may prove a Debt by Judgment under the Infolvent Ad, 
proviſionally, pending a Writ of Error; and therefore when the 
Writ of Error is ſpent, the Defendant- is not liable to be taken i in 
Execution by Ca. ſa. Bowen and Hill. P. 15 Geo. 3. d gge 
Where a Sheriff s Officer is cleared by the Inſolvent Act, and an Action 
is afterwards commenced againſt the Sheriff for his Miſeonduct 
prior to his Diſcharge, which the Officer's Security ſtops by paying 

_ .... Money; ſuch Security may hold the Infolvent to fpecial Bail, for 

| uch ! Damnification. Maſon and Pere. . 18 Geo. 3. 

121 

- ; Ie need not 210 the Act, if ſued for Debts accruing before kh 

Diſcharge, but after Verdict, Judgment, and Execution, may be diſ- 

charged on Motion. Yet if Fraud be ſuggeſted in the Diſcharge, or 

any Doubt as to the Time when the Debt accrued, it hall be put 

in a Courſe of Trial. Hartwell and Pere. T. 19 Geo: 3. "hor 

Clauſe in the Inſolvent Act for exempting future perſonal E Eſtate from 

Execution for Debts prior to the Diſcharge; extends to all . 
and not to Traders only, Maſon and Vere. T. 19 Geo. 3. 130 


. 
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Inlpectton of f Books. 


Inſpection of the Books of Ci Inn (to prove Payment of Poor's 
Rates by the Society or it's being within the Pariſh, of Sg. Clements 


{L214 


Danes) denied. Allan and Tap. M. 13 Gea. 3. 850 
EY No Inſpection of Books, &c. till Iſſue Joined) h Hodges and. Artic. 
12221 03 Gedi5 gi: i odw ae! 3877 
5 A Weener within the LING may v inſpect d the Court f Balk. Addington 

and Clode. T. 15 Geo. 3. 4.4. 1030 - 
Rule for the Plaintiff to inſpect, and for Production 5 Court Rolls 
relating to the Defendants Title, in an Action by one Copyholder 
againſt another for Encroachment on the Common. FPolhard and 
Hemet. P. 16 Geo. N CC 
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Sntenes: Money. 


v ha a Defendant is . in Execution with the Penalty of a Bond, 
it may be reduced to the Principal, Intereſt, and Coſts. And In- 
tereſt due on a Note of Hand, for which Intereſt no Damages were 

given by the Verdict, ſhall not be covered by the Penalty of the Bond. 


Amery and Smalridge. P. 11 Geo. 3. 55 | Page 760 

Intereſt is due on an Account ſtated for Money lent. Blaney and 

Henaricks, P. 11 Geo. 3. | 7061 
Interrogatories. 


Examination of the Plaintiff upon Interrogatories directed, to diſcover 
a a popith Truſt of an Advowton. Earl of Os and Biſhop of 
| "TER tz Gov. 3. Bo = 9 881 
—— 
Judges Order and Summons. 


A Jane Semmon ſtays nothing, unleſs it be returnable before the 
Judgment may be a ſigned. Calze and Lord Lyttihton. 


19 14 „ | | | 954 
Judgment 

Judgment entered up, in breach of the Phanti®s Undertaking, ſet 

ade. Hatton and Young, P. 14 Ges. 3. 943 


Judgment of 20 Years ſtanding may be i by Scire facias; but no 
Execution till Return of Scire feci, or Affidavit of perſonal Notice 
to the Defendant. Coyſgarne and Fly. P. 15 Geo. z. 995 
judgment ſet aſide, the Warrant to confeſs it (for the Indemnification 
of Bail) being executed while the Defendant was in Cuſtody, and 
had no Attorney preſent. Ruffle and Hitchacock. P. 16 Ges. 3. 
| 1097 
If Damages on a Writ of Enquiry be more than is laid in the Declaration, 
and Judgment be entered accordingly, it 1s Error. Chevely and 
Morris. Cam. Scacch. J. 19 Geo. 3. | | „ 
Warrant of Attorney to confeſs Judgment to ; may be entered at 
the Suit of the Survivor. Futeber and Smith. J. 19 Ges. 3. 1301 


Turies. 
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Juries. 


It muſt appear on the Record that the Trial was had 7 twelve 
Jurors, otherwiſe the Judgment ſhall be reverſed. The K. and the 
Inhabitants of St. Michael Southampton. T. 10 Geo. 3. Page 718 

A ſubſequent Confeſſion of a Juryman to the Defendant's Attorney, 
that the Jury drew Lots which fix of them ſhould determine the 
Verdict, and not otherwiſe proved to the Court, no Ground for a 
new Trial. Aylet and Fewel, T. 19 Geo. 3. | 1299 


O 


JuriSdicion.: 


Proceedings ſtaid, the Cauſe of Action being under 406. Stean and 


N P. 11 Geo. 3 . 1754 
| Jute of the Peace. ses Se 


Before a Juſtice is ond: to pay Ns into Count, on an Action of 
falſe Impriſonment, it muſt appear that he is ſued as a Juſtice, for 
ſome Miſbehaviour in his Office. Caſbourn and Ball. H. 13 Geo. 3. 


$59 
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Landloꝛd and Lenant. Sce Covenant. 


n 


N an Action againſt a Tenant for not performing his Agreements, the 
Eſtate of the Leſſor (whether truly averred or not) is immaterial, 
if the Tenant has had the Fruit of his Leaſe. And an Agreement 
to leave a Farm as he found it, is an Agreement to leave it in te- 


nantable Repair, if he found it ſo; and will maintain a Declaration 
ſo laid. Winn and White. M. 13 Geo. 3. ©" 040 


An Agreement to grant a Leaſe, ** and the Leſſor did thereby ſet and 


let” for 21 Years from a future Day, ſhall be a Leaſe in preſent, if 
the Circumſtances ſhew the Parties Intent ſo to be. Baxter and 
Browne. H. 15 Geo. 3. | L910 G01 973 
Notice to quit under the Statute of 4 Geo. 2. may be previous to the 
Expiration of the Leaſe. Cutting and Derby. P. 16 Geo. 3. 1075 
A general parol Demiſe at an annual Rent, where the Bulk of the 
Farm is incloſed and a ſmall Part in the common Fields, is only a 
Leaſe from Year to Year, and not for ſo long as the uſual Round 

1 | LE --0 
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of Hoſbandry extends. Roe on the Dewi * of Bree and 3 AT. 
18 Geo. 3. Page 1171 
An Agreement to take a F: arm, the Arable from old C andlemas, the Paſture 
from old Lady-day, and the Meadow from old May-day, pavin g Rent 
Half-yearly at old Michaelmas and Laay-dey, is ſubſtantially a Taking 
of the Whole from old Lady-day; and Notice to quit, delivered 
before old Mic baelmas, is ſufficient to determine the T enancy. 
1\Dor on the 1 of Dagget and Snowden. M. 19 Geo. 33 © 91 


: Abel. a See FP 


_ Publication of a ' Libel must be ſtated in the Declaration, but it may 
be collected from the Whole of it; and requires no technica Form 


of Words. Baldwyn and e Cam. Scacch. 7. 15 Geo. 3. 


+4 | 0 
enn 17 Lim tation of Sults. 

% X 

2 


A Plaintiff, who is a Foreigner and olides always beyoud Sea, is not 
bound by the Statute of e Strithorſt and Eræme. M. 
11 Ges. 3. 5 723 
A Capes, is the true Colamencement of a Suit in — Pleas within 


the Meaning of any Statute of Limitations, and is good Evidence of 
ada 2, preceding Original. Leader and Moxou, M. 14 Geo. 3. 925 


| an of Privilege, though informal (being returnable on a ge- 
neral Return) is a ſufficient Commencement of an Action, to avoid 


- | the Statute of Limitation. Leazbeter and Mailand. H. 17 Geo. 3. 
c | | 1131 


London. 


In "foreign Attachment, 2 Summons to the Defendant or Nibil return- 
al. ed, and Information of the Goods being in the Hands of the Gar- 
niſhee, muſt appear on the Face of the Record ii in the Court below. 
Fiſber and Lane. T. 12 Geo. 3. 834 
Bailer of an Houſe in London, on a new Foundation, is not intitled to 
erect half his Flank or Side-Wall on his > 8 s vacant Ground. 
Barloto and Norman. M. 15 Geo. 3. i 959 
Action againſt a Feme Covert as ſole Trader may not be removed = 
Habeas . from the City Courts, Pope and Faux ek Wife... . 
; 1 Gro. 3. ö „ | | 1960 
8 - Lottery. 


— 


— —_— — 
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Lottery. See Gaming. 


* * 1 pe. * — 1 ˙Ü1 A tao. A. * * 


' Wandamus. 


nan: NDAMU §, to execute in the firſt leaps one Part of a Multi- 
plicity of Powers created by Act of Parliament, denied. The K. 

and the Proprietors of Birmingham Canal Navigation. P. 10 Geo. 3. P. 708 
Mandamus granted to permit a Court Leet and Court Baron to be held 
in the accuſtomed Place. T. 10 Geo. 3. T, be King and The Cor po- 
ration of Grantham. | N= 4 716 


Market. 55 4. 


It is a Treſpaſs to ſet Tables in a Market-place, for the Sale of Goods 
thereon, without Leave of the Owner of the Soil. The Mayor of 
Norwich and Swann. M. 17 Geo. 3. <a A 


Marriage. 


Strong Acknowlegement and open Avewal of Marriage, for eighteen 
Years together, ſufficient to eſtabliſh it, inter Vivos on a Suit for 
Jactitation, though no actual Proof can be had; ſuch Marriage being 

previous to the Statute of 25 Geo. 2. Hervey and Hervey. At the 

| Delegates, February 1773, H. 13 Geo. 3. 877 

EY YL AR, AL & \J $8 

— 1e 
Mortgage. 9 Gu Ceren 


j ———7ꝙ＋C— 10S PIR 
n — rt 


e „„ 


Where there are two or more Mortgages to the Gon Perſon, the Court 
will not compel the Mortgagee to accept of a Redemption of one 
without the Reſt. Roe on the Demiſe of Rs and Soley. M. 11 
„„ 726 


Militia. See Attorney, 5 


* PR — r 4 * 


Nonſuit. 


UD GMENT as in Caſe of a Nonſuit may be moved for without 

a Term's Notice, after. Acquieſcence for a Year, Manby and 
 Wortley. M. 19 Geo. 3. e 2 
Vor. II. : Notice. 


— 


32 A TABLE of the Principal Matters 


4 7 1e. Notice. 7.J NSC 4 
5 57 1 
Where Proceedings are ſtaid by Conſent for a Tice certain, though 
above a Year, they may go on at the Expiration of the Time, with- 
out a Term's Notice. Watkins and Haydon. P. 11 Geo. s £902: 
A Term's Notice is not neceſſary, when Proceedings are revived againſt 
a Defendant, who has ſtaid them by obtaining an Injunction. Boſe 
Vortb and Philips. T. 11 Geo. 3. | 784 
Notice of Trial is neceſſary, though the Trial is put off by Rule 
of Court to a Day certain. Ellis od Trujeer.' BH. 12 Geo. 3. 598 
Reaſonable Notice muſt be given, of fuing out a Sci. Ja. againſt Bail. 


Wright and Page. AI Geo. 3. $37 
_ Officers. 
USTIC need not be än with the Overſcers i in an Action for 
Diſtreſs I a Poor's Rate. Mihoard and * M. 20 Geo. 3.13 331 | 


7 35 2 Sc S gu manual. 


„ See Habeas Corpus. 


tin. | 


ROCEEDINGS on a Writ of Partition, on FA ER of the 
Tenant. Halton and. The Earl of Thanet. P. 17 Geo. 3. and 
M. 18 Geo. 3. 1134, 1159 


/ 
| Partners in Ttade. 
Afi lor Partnerſhip Debts may be brought againſt one Fad 


only, and unleſs he pleads in Abatement, he ſhall be afterwards con- 
cluded. Rice and Shute. P. 10 Geo. 3. in the King's Bench. Ab- 


bot and Smith P. 14 Geo. 3. in the Common Pleas, 695, 947 
Surety for the Service of J. S. to a ſole Trader does not extend to a ſub- 
ſequent * Wright and Ow” H. 14 Geo. 3. 934 


Money 


n. tots 
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Money lent to a Trader by a Partner who retires from Buſineſs, at 
legal Intereſt, with an additional Annuity for a certain e, 
Your is not a Continuance of the Partnerſhip. Grq and Sanhtô. 
. Is Ben, 3. TREE Page ts 


Pariſh Settlemente. See Poor, 
Paving. 


Commiſſioners for Pak ing have not an arbitrary Diſcretion, but limited 


* Law and Reaſon. * and Maxon. A. 14 Peg, 3. 924 


Paying Money into Court. See Juuhite of Peace. 


Money paid into Court in _ of Covenant; not generally, but on 
two Breaches aſſigned: 1. For Non-payment of Rent; 2. For ad- 
vanced Rent of 51. per _ for ploughing Meadow Ground. Full. 
well and Hall. T. 12 Geo. 3 175: „ 
Where one Defendant ſuffers Judgment by Default, and a ſecond is 
outlawed, the third ſhall: not bring Money into Court. Kaya 
Panchiman. T. 15 Geo. 3 » 1029 
Money paid into Court generally, on two Counts in Deb#for bee 
on the Game Laws, being Actions popular and not gu zam. Stock” 


and Eagle. H. 16 Geo. 3. 10 
Penalty of a Baſtardy Bond paid into Court. Brang win and Perrot. 
„„ 1190 
Penalites, 


Qu. Whether more than one Penalty for Non-refidence in any one Year, 
can be recovered ?—And, if ſo, Whether ſeveral Counts. are nege - | 
fary? Fletcher and Dickenſon. 7. 13 Geo. 3: 1 90 ; 


Plots. 


A Maſter or Owner, not being a regular Pilot, may not pilot his own 
Veſſel 1 the Thames, Kember qui tam and Blanchard. P. 10 Geo. 3. 

| | are 
Pleas and Pleading. | 


Judjibent for Defendant in Trover 1s not pleadable in Bar of Action c on 
the Caſe for the Value of the ſame Goods, unleſs the Queſtion 1 8 
both appears to have been the ſame. Hilcbin and Campbell. T 
11 C. 3. | 2 | 779 

| | On 


One OY EE ITY 3 4 __ 
— 


34 A TABLE of the Principal Matters 


On amending a Declaration, the Defendant is entitled to a new four 
Days Rule to plead. Blunt and Morris. T. 11 Geo. 3. Page 785 
One Treſpaſs, well alleged, is ſufficient ; upon Demurrer to Declara- 
tion. Chamberlain and Greenfield. P. 12 Geo. z. 810 
Plea of Nu tie! Record need not have a Serjeant's Hand. Hubert and 


Tord Weymouth. P. 12 Geo. 3. | 816 


In Detinue, the Values of the ſeveral Parcels need not be laid ſeparately 
in the Declaration. Paw/ey and Holly. M. 1 3 Geo. 3. 353 
Two Parts of a Plea of Ser- are as two Counts in a Declaration; and, 
if one Part be good, a general Demurrer to the Whole is bad. 
Dowfland and Thompſon. - 13 Geo. - FJ 910 


A Demurrer on the Merits is an iſſuable Plea, within the Meaning of 


an Order for Time. Wright and Ruſſell. M. 14 Geo. 3. 923 
A Plea may contain various Parts, yet if it forms one connected Pro- 
poſition, it is not double. Bolts and Pur vis. T. 1 5 Geo, 3. 1022 


In Treſpaſs the Plaintiff may declare generally, without E 25 the 


Cloſes, and ſo draw on the common Bar, and new Aſſignment. 
Martin and Kefterton. P. 16 Ges. 3. 1089 
An Imparlance ſo ſpecial as to ſave all Exceptions to the Juriſdiction 
of the Court, cannot be entered without the Leave of the Court; 
nor can a Plea to the Juriſdiction be pleaded after an Appearance by 
Attorney. Grant and Lord Sondes. P. 16 Geo. 3. = 1094 


A M; i/aomer ſhould be pleaded in Abatement, and cannot be moved in 


Arreſt of Judgment. Clerk of rhe "OY of Taunton Market and 
| Kimberley. M. 17 Geo. 3. 1120 
If Declaration be delivered de bene efje, on or before the Appearance-- 
Day, the Defendant is entitled to four Days Time to plead from the 
Appearance-Day. If delivered after the Appearance-Day, then to 
tour Days from the Delivery. M. 19 Geo. 3. 1243 


Pleading ſeveral Matters. 
Nen 1 and Tender not allowed to be pleaded. | Dougal and 


Bowman. M. 11 Geo. * | 723 
Non et faftum and Solvit poſt Diem, incompatible, Fox and Chandler. 
T. 13 Geo. 3. 905 


So Non eſt factum and Solvit ad Diem. Arnals and Baas. P.15G. 3- 993 
Nor Guilty, and Tender of Amends in Treſpaſs allowed. Martin and 

Keſterton. P. 16 Geo. 3. 1093 
| In Dower, leave to plead Ne angues fifie, and Ne ungues accouple de- 
nied. Anderſen and Anderſon, T. 17 Geo. 3. And Hillier and 
Fletcher. T. 18 Geo. 3. PER. 1157, 1207 

2 . 1 0 Won 
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Non — and 2 of the Plaintiff denied. Feron and Ladd. 
M. 20 Geo. 3. Page 1326 


Pdoz. 


Poor's Rate need not be made monthly. The * and The Overſeers 
of St. George's, Middleſex. P. 10 Gee. z. 694. 
The Seffions may not quaſh a Poor's Rate, merely becauſe no Stock in 
Trade is rated; but, if particular Perſons are proved to have Stock, 
1 for which they are not rated, Seſſions may amend the Rate, by inſert- 
ing the particular Perſons, and ſo bring the Queſtion on thoſe Caſes 
before the Court. The King and The Inhabitants of Witney. A 1 
Geo, 3. ut 
On Encloſure of a Waſte in the Pariſh of A. on which the Land Own 
ers of B. had a Right of Common appurtenant, the Allotments 
given in lieu of that Right ſhall be aflciſed t to the Poor in the Pariſh 
of A. Kempe and Ipod H. 19 Geo. 3. e 141244 
A Sum of Money made payable by the Owners of Lavde in liew of 
 Tithes, by Act of Parliament, with a Clauſe of Diſtreſs annexed, 
: is liable to the Poor's Rate. Lowndes and Fo H. 19 Geo. 3. 
| 1252 
A Diftreſs for a Poor's Rate, for Lands not in the b of the 
Plaintiff, may be replevied; notwithitanding the Seſſions on Appeal 
had confirmed the Rate: The determining that a Man may be aſ- 
ſeſſed for what he Wy not occupy, being an Excels of Juriſdiction. 
Mitward and Ca 2 42S 1330 


A 'L cab Hale, 15440 fol. le; | 183/. 
ele — * - Offi: e. 


T Action on the Caſe for Damages lies againſt a Deputy- 5 oa for 
the Non- delivery of Letters gratis, at private Houtes in a Country 
Poſt Town. Rowning and Goodchild, T. 13 Geo. 3. 906 


radi e. 
Judgment cannot be ſigned, becauſe the Defendant had nõt _ for the 


Iſſue, if the Plaintiff demands more than is due. Atterbury and 
Benſon. P. 16 Geo. 3. | N 1999 


prerogative. 


A fitment recovered by a Subject, though theres is no m ple Exe- 
cution thereon, ſhall be preferred to the King's Extent ſued out 
Vol. Ik | 8 N poſterior 


I 
— — 
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. 12 25 | : ( | ; | . 
poſterior to the Judgment. Uppom and Sumner. P. 19 Geo. 3. 


* 


Preſcription. 


An ancient Grant without Date does not neceſſarily deſtroy a preſcrip- 


tive Right; for it may be either prior to Time of Memory, or in 
Confirmation of ſuch preſcriptive Right; which is Matter to be left 
to a Jury. Addington and Clode. P. 1 5 Geo. 2. 989 


Prefüng. 


A Barge- man, protected by a N avy Board, while carrying Timber tc 
the King's Docks, cannat be option: by Virtue of any Warraut 


from the * "A eee la- CaI- L. 18 me 2. 
A 1 


Stata 


The Crown hath not a Prerogative or Power to grant the Printing of 
Almanacks to the Stationer's Company, excluſive of 8 Per- 
ſons. Stationer's Company and Carnan. P. 1 5 5 Geo: 3 I 004. 


Dilonerg. See I /otvents. 


Declaration muſt be ſerved on a Priſoner, or left with the Turnkey, 
though he has appeared by . 9 and Watts. 1 
Geo. 3. | 760 

A Fugitive, ſurrendering himſelf to the Fleet, nnd the Inſolvent Act, 
is not a Priſoner in the Cuſtody of the Warden, nor liable to be 
charged with a Declaration. Smith and Eyles. H. 15 Geo. 3. 97 

A Defendant, lodging within the Rules of the Fleet, at the Houſe of the 

- Officer who arreſted him, and who was his Security to the Warden, 

is fo far a Priſoner, that he cannot execute a Warrant of Attorney 
to confeſs Judgment, without the Preſence of one who is bona fide 
his own — Waoraker and * 1 Geo.” 2. 1297 


Privilege. Gee Attorney and P 1 arliamei;t. 


A Defendant, illegally in Cuſtody at the Suit of one Plaintiff, is not pri- 
vileged from Arreſts at' the Suit of another ; unleſs there be ſome 


Colluſion. Crowgen and Walker, T. 12 Geo. 3. 823 
„ A Party 


Page 1294 


E 


— . 


Contained in this Volume. 37 


A Party who has attended his Cauſe all Day in Court, and in the: Even. 
ing retires to dine with his Attorney and Witneſſes at a Tavern in 
Palace Yard, is privileged from Arey cauſe redeundi. Lightfoot 


and Cameron. M. 17 Geo. 3. Page 1113 | | 
But falſe Imprifonment does not lie for ſuch Arreſt, Vid. P. 18 Geo. 3. | 
1190 | | 


Burchaſoz, See cent aud 
PR 7 5 a - fe 40 2 


A Settlement by Tenne in Fee for the a, 8 of herſelf and her 
Children for er Life, to = Portions for younger Children, and | 1 q 
the Surplus to her Hei (ſhe having then m ONS an | [ 
Daughters) 1s a ene and void againſt e | 
under the Statute of 27 Elig. And a . 55 at Rack- RAY 18 18 4 ar- 22 32 4 


chaſer for valuable Conſideration.  Goodright on the Dem, Hun, e of Thane, Be. 


— ED 


phreys and Mops. T. Ty On. 5. * 1019 
A Contractor for a Purchaſe of a Real Eſtate, to which the Title proves 
(without Colluſion) defective, entitled to no Satisfaction for the Loſs 
of his Bargain. Flureau and Thornhill, P. 16 Geo. 35 1078 


1 — R$... 


O Ships but ſuch'as fail 5 the Downs are liable to the Duties 
for Ramſgate Harbour. Pole and Jonſon. T. 11 Ges. 3. 764 


Recoveries. 


Recovery amended by inſerting a new Vill, not mentioned in the Deed 
of Uſes, but comprized under general Words. Henzel and Lodge. 
H. 11. Geo. 3. r An 
No Amendment allowed of a | Recovery, by inſerting one County for 
another, where the Vouchee had Lands in both Counties, and ought 
to have ſuffered a Recovery in each. Adlon and Baldwyn. H. 13 
Geo. 3. — 7 
Recovery amended by the Deed of Uſes, by enlarging and. part{cula- 
rizing the Deſcription ; ; and inſtead of the Town of Kingſton up- 
07 Hull,” making it“ in Myton in the Town and County of King 


«© fon on Hull.” Watſon and Cax. P. 16 Geo. 3. 1065 
| | K 


+ 2 3 24 a 
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Court will not enlarge the Return ofthe Writ of Summons, ſo as that 

a Term may _—_— between the Tcjle and the Return. Bernard 

T7 and H t a ae 3: Gibbourand Snag, M. 19 Geo. 3. 
| | 8 Page 1201, 1223 
The 1 how FAY Thid. ne ALTO 224 


:. Chriſtian Name of Vouchee amended by the Deed to lead. Ules. and a 


Fine. Mayre and 3 "if 85 (ns „ eee 1230 


— 


Relation of TUrits. 


| Latiter may be N in Pleading to by ſued out 23 Feb. (though out 
of Terim) it not being an impoſſible Time; though the uſual Courſe 

is to alledge ãt to be faced out the laſt Day of the preceding Term, 
on which it bears Tee. Hart and Wefon. P. 10 Geo. 3. 683 
Declaration relates back to the firſt Day of the Term; unleſs there be 
any Circumſtance on Record, to refer it to any ſubſequent Return 
in the Term, and then only to the Eſfoin 8 of that Return. 
mord und Ganfell. H. ri Geo. 3. 1 4 


Beplebin. See Gifts War 2 „ and Merit of Enpuiry 


The High and Under Sheriff 1 Replevin Clerk, are all anſwerable to 
7 me Defendant in Replevin for the Sufficiency of the Pledges de retor- 
5 10 babends. , Richards and Aon. & 18 92 "1220 


Q 


>" 


 Cire e Factas. See Fug oment and Writ it. 


XECUTION not permitted to ice on a Sei . to revive an 
old Judgment, till a Sci. feci returned, or an e v No- 


tice. Boagnall and Gray. P. 17 Geb. 3. . 9 5 1140 
2 ſacias is a per ſonal Action, and therefore requires Bail on a Writ 


of Error: Pulteney and Townſen. M. 19 Geo. 3. 1227 


\ «Cl 
4 4 4. 


- Seffions. 
Appeal given to Quarter Seſſions does not preclude an Action at Law. 


Leader and Moxon. M. 14 Geo. 3. ; 2 926 
ee ef $he. feflons in Middle Os; Buſy and LE a. 16 ! 3. 
: 21 3 SB SET ID 30 ; 1051 


8 


* 
Set⸗ 


——— 
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Set⸗ oft. 


Colts of one Jadgment may be ſet off againſt the Debt and Coſts 
of another. Thruſtout on the Demi _ of Barnes and Crafter. T. 
12 Geo. 3. Page 826 

A Judgment in the King's Bench may be ſet off eld a Judgment in 
the Common Pleas, ſo as to narrow the Execution to the real Balance due. 
H. 13 Geo. 3. Barker and Braham. 899 


| Sewers. 


Commiſſion of Sewers extends only to navigable Streams, unleſs within | 


two Miles of London. Yeaw and Holland. T. 10 Geo. 3, 717 


Sheritt. 


'Treſpakk will lie 2gainſt the High Sheriff, for his Baili #'s taking the 
Goods of 4. inſtead of B. under a #7. fa. — and Baker and 


Martin. T. 12 Geo. 3. 832 
Where a Hecial Bailiff is aca by the Plaintiff or his Agent, the 


Sheriff is not bound to return the Writ. Hamilten and Dalziel. 
YT. i6 Ge, 3 - „ 
| The Court will not ſtay Goods taken by F. "© in the Hands of the 
Sheriff, till a Diſpute between the Plaintiff and a Stranger concern- 


ing the Property is decided, unleſs for the Protection and at the 


Requeſt of the Sheriff. Shaw and Tunbridge. P. 16 Geo. 3. 1064 
: 2. In what Caſes taking Levy Money, beſide Poundage, in executing a 
Fi. ja. may be juſtifiable. Savage and Smith. T. 16 Geo. 3. 1102 
Where a Sheriff behaves fairly, and requeſts the Aſſiſtance of the Court, 
he ſhall not be put to try a Queſtion of the Bankruptey of the Defend- 
ant, between his Aſſignees and the Plaintiff at his own Expence. Raines 
and Nelſon. H. 18 Geo. 3. K 3111197 
Where the Sheriff is ruled to bring in the Bedi bu BY put in and 
perfect ſpecial Bail, tho the ſame are not excepted to. Poole and 
Peate. F. 18 Geo. 33 „„ 


Sign manual, the King”s. 


* Phe Ki als Sign manual may be given in Fitne on an Ipdictment for 


returning from Tranfportation and if not revoked, and the Con- 

dition be literally, though not ſubſtantially, complied with, the Pri- 

ſoner ſhall be diſcharged. 7. he King and Miller. H. 12 Geo. 3. 797 
"Fan: II. „ Blander. 


7 
: 
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.. Slander, 


Charging A: gende of 1 with Want of Si incerity and breaking 
his Word, not actionable Onffow and Horne. P. 11 Geo. 3. P. 750 


| Though all the actionable Words laid in any one Count are not proved, 


vet if ſome are, the Plaintiff, ſhall have a Verdict. M. 12 Geo. 3. 
Compagnon and Martin. 1 5 790 
4 am thoroughly convinced is a ſufficient 1 2 "I you are guilty 


7; oth, the Death, of A. may be explained by Innuendo to mean the Mur- 


der of A, though the Colloguium be _ laid of the Death. Old- 
bam and Peake. M. 15 Geo. 3 959. 960 


| In Actions for Words, with - ſpecial Damage laid, 251 Werdsct for 15. 


xt, the Words are in themſelves actionable, no more Coſts than Da- 
mages; but if gebe rwile.: full Coſts. Collier and Gaillard. 7 


8 16 Geo. 3. 8 TID . 74 96 £5: 1062 


Though an Officer's Half-pay% 5 not © aflignable at Law, being a Cho/z 
in Action, yet the Uſe of it is aſſignable in Equity; and, when ſo 


KH _ aſſigned, the Aſſignor cannot maintain an Action on the Caſe, for it 


as Money had and ee to his Ve. Stuart and Tucker. P. 


; To r9c00917 9 Ge Fd 
_ 0 Ga 2 64 4 4 
wy eh Albin, | pres, . 


The Statute of Q. Elz. . the Cc of Sheriff's Officers, is 
really 28 Eliz. and not 29 Elix. as 0 in the Statute-Book. 


3 and Smith. T. 16 _ 3. „„ 1102 
eee ee eee, e 
Stock iu in . Poblic Funds cannot be ſued for by the Name of Money. 
417 Nl et 48 and Deviſme. De r Geo. 7. 3 3884 
„ : 11 
Sheriffs Bail c cannot taks the Defendant on a Sunday, in order to ſur- 
A her. Befroobs 8 Warren. P. * Geo. 3. 15 3 1273 


+ ' > 


Sienna 
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Siiftitifias. 


X | aJefandane in eddy ſuperſedeable;” if Gnal Judgment” be not No 
„ within re Terms incluſive after Declaratisn delivercd. Knight : and 
1cPgrber Hui Geo, . %% 12 cnom98 909 e Page © 759 
12 of Negotiation for a Compromiſe (et on Foot by the Defendant 
- himſelf) not to be computed b an 1 90 Super, edeas. | 
fHulter and Steuart. T. 13 Geo. 3. * on 
Lafer Judgment the Defendant is aperſeate for want of ebbing charged 
in Execution; if Debt be brought en that Judgment, and Judgment | 
dos Tecovered thereon, the Defendant may be taken in Execution on 
ſuch ſecond Jadgment. 1/inay and Dein. H. 15 . 8 982 
A Defendant is not ſuperſedeable for want of Declaration, till the End 


* 


ol the Term after that in which tlie Proceſs is returnable ; not that 


sin which he is arreſted. M. 19 Geo. ; e ON, 242 
eee Ne 422 
TD . Tithes. 18 O ns-avuord I 
The Renknefs of a Modus is a Queſtions of Fad, and not of Law. 
1 and en H. Y me 252 12 57 
82 40 Traverſe. K N 
Staithr of Law when connected with Fact is traverſable. The Grocers 


e and the OY 4 CO T. 21 1 Geo. 3. 776 


A, 2 1 > . . oy f 7 
eo „ +34 : 


' Treſpaſs and Aſſault will lie 8 3 Gi „ a 1 0 
which, after having been taken up and thrown about in Self Defence 
by two other Perſons, at laſt hit the Nen and put out his Eye. 
3. and Shepherd. P: 13. G $5 , dung t nf 320892 

ws; Treſpaſs will lie for procuring a | Renata Drives to impriſon the 
3 unleſs ſuch Procurement amounts to Command or Com- 
pulſion? Rafael and Vereſt. H, 15 Geo. 3. | 983 

Treſpaſs lies for procuring, by Awe, Fear and Lak contrary to his 
„on Inclination, a ſovereign independent and abſolute foreign Prince, 
to impriſon the Plaintiff, Rafael and Verelſt. H. 6 Geo. 3. 1055 


> 


| 15 Treſpaſs, Quare Clauſum regit, the Plaintiff may declare generally 
_ Without naming the Cloſes, which draws on the Common Bar, and 
ne Aſſignment. Martin and Keſterton. P. 16 Geo. 3* 1089 


An 


u 
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A Officer attaching Goods, and continuing Poſſeſſion of the Houſe, 
or keeping the Goods therein for a long and unreaſonable Time, 
without removing them to a Place for ſafe Cuſtody, is a Treſpaſſer 
4b anitt9, Reed and . 7. 18 Geo. 3. Page 1216 


Trtal. 


Where the Plaintiff refuſes to be nonſuit, contrary to the Opinion of the 
Judge, New Trial (if granted) ſhall be without Coſts. If he ſub- 
mits to an erroncous Nonſuit, it ſhall be ſet aſide without Coſts. 
Ree and Sbute. P. 10 Geo. 3. 698 | 
New- Trials ſhall not be granted, becauſe . Counſel of the Party 
applying thought it prudent to omit material Evidence which they 
had in their Briefs. Nor becauſe another Jury, in a Cauſe nearly 
ſimilar, upon hearing that Evidence . a different Verdict. Spong 
and Hog. H. 12 Geo. 3. 992 
Subſequent Declaration of the ſuty ſhall not vitiate a Verdict, given 
according to the Merits of the Caſe. Clark and * A. 
12 Geo. 3. 803 
Where a Verdict on an Action for Words is given "BE a Defendant, 
clearly againſt Evidence, yet if the Damages on a right Verdict muſt 
have been very trivial, a new Trial ſhall not be * Marſh and 
Bower. M. 13 Geo. 3. 85 1 
Where there is a Bill of Exceptions, a new Trial hall not be moved 
for on the ſame Point of Law as is contained in the Bill. Fabrigas 


and Moflyn. M. 14 Geo. 3. EE 
In perſonal Torts, the Court will very rarely W a new Trial for 
exceſſive Damages. Lbidæ Tbid. 
No new Trial on a Writ of Right, except the Verdict be flagraptly 
wrong. Ten and Clark. P. 14 Ges. 3. 941 
New Trials may be granted in Actions for Torts, in Caſe of outrageous 
Damages. Sharp and Brice, P. 14 Geo. 3. 942 


Diſcovering of new Evidence by the Attorney of a Defendant (Execu- 
tor) then abſent from Exgland, though in the actual Cuſtody of 
the Attorney himſelf, yet not known by him ſo to be, is a Ground 
for a new Trial. Broadbead and Marſhall. T. 14 Geo. 3. 955 
Where there are two contrary Verdicts, and the latter is ſatisfaftory 
to the Court, the loſing Party is not intitled, by any Rule or Prac- 
tice to a third Trial. * and LD H. 15 Geo. 3. 963 

2 : Where 


"hv id a ng 3s * 420, DAE Vo ee ATT eee onions 5 one etc 22 2 o n 


On * Contained | in "this Volume, 9 43 

Where tar DBA Fea Torty MA& fön Londen, there Fm Mm 
fourteen. Pays Notice of Trial, wy he was arreſted! and the 
Venue laid i in Town. Brind and Torris. P. 18 Geo. 3. Page 120 5 

N new Trial where, on an Action of Pebt, the Verdict was only for 
Part of the Sum demanded, being what was juſtly due. Aylett and 


* * 
3 * 
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Lowe, T. 18 Gee. 3. - 84, 1221 3 
A Continuance of a void Notice of Trial, given within the regular br 
Time, may operate as a new 7 Notice?! Tm and Seeventen. 12 19 . 
6 8 a 8 1 2311 14 4 WE -£1 i 
Geo. z. 1298 PN 


The Court will not grant a new Trial for éreclſive ams ges in a Caſe of 
Tore unleſs they be outrageouſly diſproportioned to the Nature of the 
* Injury, or the Circumſtances of "Ws ved Leith and Pope. M. 20 
5 Geo. J | e 


* 


Trover. See Ct. ile 5 coi 


In Trover, if the Value of the Thing be uncertain, or the Plaintif ind 
on going on to recover ſpecial Damages the Court will not ſtay Pro- 
ceedings on Delivering up the Thing ſued for, with Coſts. Whitten 

and Wife and Fuller. P. 13. Geo. 3. 902 

Trover lies for a Dog which was loſt, and which the Defendant re- 
fuſes to deliver, unleſs Haig for his Keeping.  Binftead 1 Buck. 


4) 


NM. 17 Geo. * | | : | 1112 | 
8 | | _—_— | 1 ö 
; _ ' 124 $5515; wi2:nd 101 2 - 
 Uartance. ö 
YAPI 48 at 10 Suit of the Plaintiff generally, and tha Deel ati 


' gui tam, held well enough. Ld and Millan. M. 11 LE pre 
| iS 6 3 3 2722 
Dackgatica of > an Indiament at hs WEIS Riders Sabots thanks 
was in fact at the General Seſſions, no material Variance : the Word 
Quarter being Surpluſage. Buſey and Mats. i | > edt 1050 
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18 


Boe n 8 Venue. See Trial, Berwick.” Te 7 


20 


Where: the- Cauſe of A555 Aisch in two Gasen 3 Hani ſhall 
not be laid in a third. SBirley and Colhs. P. 14 Geo. 3. 940 

Venue changed pong: London' to Carmarthenſhire in Male. Freeman 
. =and*Gywn, M. 15 Geo: 3. | a 962 
Yet; H. 088 e ii 
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z n not to be changed in Action on  promifery: Note. "om on- 
„ Se. and Brian.” P. 15 Geo. YO . Page 993 

be *A Plaintiff viltectating to give material . in a A. in order to 
9 | FS retain the Venue there and failing muſt be nonſuited. Sancler and 


| £1? Bland. 7. 15 Geo. 3, vb 5 er $071 
q 5 An Attorney, though reſident in the County, may lay, and retain, the 
| Venue in Middl:fex. Pye and Leigh, ***„ù in S065 


| . 1 of Facts in Middle eſex, either immaterial or repugnant, will 

1 not warrant layi ng the Venue in Middle eſex of an Action upon. Cuſtoms 
= - | afifing in Berwick. ne of Berwick and Ewart. P. 16 Geo. 3. 
ü a | 1068 


iz LE: =; un 


Where an Action is vexatious, the Defendant diſcharged on common 
4. . and Chubb. 21 Geo. 3- | 3 80g 


* 
£ — * * 
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TE "13% 3 Dcr: i Sure er ee 


hen furious Contract, to receive rede Intereſt by way of Advance, 
A is complete on the Payment of the advanced Premium, and muſt be 
pꝛroſecut ted within a Year after. Tue qui tam and Williams. M. 
83. 792 
c/varchaſe of an Annuity for the Life of the Vendor, + Þ Years old; at 
6 Years Purchaſe, is not uſurious, [notwithſtanding it is made re- 
deemable at the Option of the Vendor, at the End of five Vears, ä 
five Years and a half's Purchaſe, and by Miſtake of the Scrivener 
t is ſtiled a Loan in the Recital of Re 1 and Hardi ng. 
n. 1 TE Yo 


. No h 
e Lo evil d ul, (. pal 
ee eee pt e. 

Poſterior Will, though found by a Jury to contain a different 


| Diſpoſition from a former, yet if they alſo find that they 
/: VS B2 6/2 01 arc ignorant of the Particulars of that Difference, and the Will itſelf 


s 


19% /- Noot be produced, —— is not a eee of the firſt. Godrigbe 
FP nh rf 0:9 af. and Harwood. #8 14:Geo. 3. * 937 
22 A flight Tearing of a Will by the Teſtator, ond thivering it on the 


Fire with a deliberate Intent to conſume it, though it falls off and is 
2 | preſerved 


n 
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© proſerye by A  Byeſtander without the Teſtator 8 Coe or Nees 
lege, is a good Revocation of the Will. Bibb and Thomas. M. 
16 Geo. 3. Page 1043 
A Will, ſufpcient to paſs Peifonals, and not I 8 to the 
Statute of Frauds, will ſerve to declare the Uſe of a Copyhold Eſtate. 
And unfiniſhed Inſtructions for preparing a new Will ate not a Revo- 
cation thereof. Roe and Heyhor. M. 17 Geo. 3. 1114 
A Will deviſing an Advowſon to a College 3 in the Univerſity, is good, 
the Statute of charitable Uſes repealing pro tanto the Exception in 
ye Statute of Wills reſpecting . Corporations. Bennet College and 
: «tbe Biſhop of London and others. H. 18 Geo. 3. ES 


* 


Writs. | 


If — be in Wills, Ca. $a. cannot. g0 into 1 a a T; Ne- 
tum previouſly ſued out or awarded on the Roll. Allen and Allen. 
P. id 7. 694 
Capias, where a Term intervenes nen the Teſte and + di, is 
abſolutely void and null. Parſons and Lloyd. M. 13 Geo. 3. 846 
There muſt be 15 Days between the Return of the iſt Sci. Fa. againſt 
Bail, and the Return of the Second. The Return Day of the iſt 
weill be the Tee of the Second, and there muſt be 15 Days between 
7 iT efte and Return, Peale and Magen and others. M. 14 Geo. 3. 
22 
Though Sf, Saeed does not ſeem to be a legal Holyday at the 5 
Office, yet the Court cannot upon Motion give Damages to a Plaintiff 
for the Loſs he has ſuſtained in not ſealing his Writ on that Day. 


Figgins and Willie. P. 18 Geo. 3. man 
Determined to he no Holyday. Sperrom and Chips 7. 19 Geo. 3: 
| 1314 


Writ of Enquiry... 


Note of Hand muſt be proved on a Writ of Enquiry, though declared 
upon in the Action. Snowden and Thomas. H. 11 Geo. 3. 7p 
EDS If a Writ of Enquiry in Replevin for Rent can be granted aft 

Aale Verdict? Freeman and Lady Archer. : 11 Geo. 805 

5 5 

Writ of. Enquiizp granted after a defective Verdict in Replevin 15 a 

Diſtreſs for a Poor's Rate. Dewell and Marſhall. T. 13 Geo. os 


921 
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Writ of Right. 
Almoſt any collateral Bar may be given in Evidence on the general 
Iſſue in a Writ of Right. Ty/en and Clarke. P. 13 Geo. 3. P. 891 
No new Trial in a Writ of Right, except the Verdict be flagrantly 
wrong. Den and Clarke. P. 14 Geo. 3. a 941 
The Statute for Judgment as in Caſe of Nonſuit does not extend to a Writ 
8 of Right, ſo as to give Coſts thereon. Newman and Goodman. P. 
16 Gee. 3. 1093 
And after ſuch Judgment n howerer regular, the Defendant has 
made his Election, and thall not have Coſts for not proceeding to 
Trial ; ſuppoſing him otherwiſe intitled to it. Newman and Goodman. 
T. 16 Geo. 3. Ai 
Suppoſing that in a Writ of Right the mere Right is triable at N; ife 
prius, (quod. Qu.) the Summons to elect a Grand Aſſiſe ſhould be 
in the Alternative; to return the four Knights into Bank; or at the 
Aſſiſes, if the Judges come thither before the Day in Bank. Luke 
and Harris. H. 19 Geo. > 1261 
If Writ of Summons is ſued out ad eligendam before the Juſtices of A/i/e 
at a Day certain, the Court will not upon Motion to quaſh the 
- Wrat determine whether the Miſe may be ſo tried, or only at the Bar 
of the Court. Luke and Harris. P. 19 Geo. 3. 1293 
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